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1.  General Framework

1.1 Course description

The course of Civil Law is one of the main disciplines of the educational, theoretical and practical program of the School of Magistrates. Civil Law is the subject of rules that defend and establish the private rights of people in the field of subjects of civil law, of juridical actions, of representation and prescription, of the property right, of heritage, of contracts and of extra contractor damage. 

In the Albanian private law since the 1990s there have been legislative developments because of the changing of market economy rules and the regaining of private property status, which have gradually filled legal and doctrinal gaps. This process has been accompanied by practical and legal problems, as well as by social problems. 

Also, the rapid rhythm of private relations, the internationalization of the market, require an advancement of magistrates, judges and prosecutors, to gain solid  knowledge that will serve for the practical solution of many issues, both in number and characteristics. 

In the fulfillment of this idea, Civil Law will be: 

i. Organized internally; 
ii. Externally coordinated with private law and the economic system. 


Significant analyses are going to have even challenging issues related to: 

· New forms of economic development; 
· Protection of human rights; 
· Protection of property; 
· Protection of freedom of expression;  
· Protection of the rights of privacy;  
· Protection from causing moral damage, etc. 


1.2. The main course objective

In this section is defined the main course objective, as follows: 

At the end of the course the candidate for magistrate will be able that, under the minimal observation and within a reasonable term to:

· Take and study facts and circumstances of every case;
· Focus the attention on the main or determining facts for the resolution of a concrete case of the judicial practice; 
· Know the legal framework that is applicable for every concrete case; 
· Reach the solution and the argumenting of the resolution of a practical case; 
· Draft a judicial judgment structured logically and reasoned juridically in a civil case that is related to intellectual property that, according to the factual/legal level of difficulty, may be considered basic/simple (standard case).

This objective is elaborated in detailed education objectives that define:
· Topics that will be analyzed in the relevant course; 
· Teaching methodology; 
· The load of the candidate for magistrate (study load); & 
· The load of the lecturer (teaching load). 

1.3. Combination with other courses

The subject of Civil Law is one of the six basic courses of initial training in the School of Magistrates. 

Also, the Article 268 of the law, on governance, defines that, “Civil Law is part of the final test in the School of Magistrates in the second year of the initial formation.”

The subject of Civil Law is combined with other courses of the first year of the initial formation in the School of Magistrates, such as with:

a. The course of Family law there will be a combination in matters regarding:
a) The Albanian jurisprudence; 
b) ECtHR jurisprudence; &  
c) ECJ jurisprudence in relation to such issues as: 

· The right to the name and surname of children; 
· Wrong birth and misconception;  
· The right to choose the place of residence;  
· Problems created by marriage with persons who have changed gender, etc., accompanied by tasks for the independent work of candidates for magistrates.


b. The course of Administrative law there will be a combination on:  
	
· Court cases with the object of invalidity of the conclusion of an administrative contract: 

i. Because of the violation of tendering procedure; (or)   
ii. Because of the conclusion and execution of an administrative contract in the judicial practice; &  
iii. Because of the specifics of the phase of the expression of the contractual will in the administrative process. 

c. The course of Civil procedure there will be a combination on topics related to: 
· Passive and active legitimacy of  parties; 
· Jurisdiction and substantive competence in the judgment of cases;  
· Procedural instruments in the civil process: 
i. Counterclaim; 
ii. Reversal; 
iii. The questioning of the expert, etc.


d. The course of Legal reasoning and writing there will be a combination on: 
· The topics that will be presented for discussion; &   
· Duties that are related to preparations of a judicial judgment. 


2. The course 

2.1  Teaching objectives  

Teaching objectives combined with competences and capacities that should have the candidate participating in the initial training  

To achieve the main objective (See 1.2 - The main course objective -), the course intends to achieve the concrete teaching objectives that are ranked in Annex 1, attached to this program.

Systematically, teaching objectives intend to capacitate candidates for magistrates in the directions according to the following structure: 

1. Understanding – Capacitating in the way of understanding: The participant has the capacity to understand, to explain, to identify, to classify and to discuss concepts, principles of and the main institutes of Civil Law needed for the creation of the inner conviction in the resolution of civil conflicts.  
In this objective is intended to be achieved the capacity of the awareness of the magistrate for the recognition of the personal environment. The elaboration of the capacity of awareness for the personal environment is related to the listening capacity. This means to be able to feel things. The awareness on the personal environment is easy to be elaborated, but the candidate for magistrate, should understand and feel the consequences of the activities and of decisions made on the basis of an assessment of that environment. If exists such an awareness, than that competence should be elaborated. A part of this capacity is formed by integrity. This essential value is difficult to be elaborated in itself. It required a continuous concentration in the apprehension for the limits and the will to be moved in themselves and to consider their position in them. 

In the context of this objective is intended to be achieved the capacity of listening and of concentration on the main and most important facts. This demonstrates the meaning of situations of others and creates personal contacts; is sensitive to the motives of others and receives less pronounced signals; listens actively – makes others feel that their contribution is welcomed. The development of the listening capacity – Listening is a basic skill that can be developed mostly practically. Good listening skills are an advantage when there is the discussion to notice signals and to understand their meaning. The sensitive aspect of listening  (sensitivity) also can developed well, on the condition of understanding the necessities and feelings of others and desires to consider them.  If someone cannot or does not wish to put himself/herself in the position of other people, that person is not sensitive. In such cases, the development of sensitivity becomes very difficult.

This objective is related even with the ability of self-awareness. Self-awareness can be developed if there is a certain level of self-recognition (has the capacity to identify and to nominate necessities, feelings, preferences and his/her motives.)  If the person does not know or does not wish to call the necessities, feelings, preferences and his/her motives, this means that the person lacks self-awareness. In such a case, the development of awareness becomes very difficult. The basic value of independent judgment is related to the skill of self-awareness and needs time to be developed. The skill of judgment is learned through experience, but also is based on analytical capacities. Independence required a change of attitude that may be developed only if the person in discussion is aware for his influence and is prepared to regulate the attitude based on reactions of others. The basic value of integrity is also part of the skill of self-awareness. This basic value is very difficult to be elaborated in itself. It required a constant concentration in the understanding of limits and of the desire to move inside them taking into consideration their position inside them too.  

This objective is related to the skill of learning and of self-reflection. This requires that the candidate for magistrate should be open for reactions from others and has an open attitude versus the capacity to learn; is curious, asks actively for new and/or different situations; includes what has learned in his/her repertoire. The main obstacles for the development of this skill are the lack of a motive (the lack of energy) to investigate personally, to make self-interrogation and to see the reactions of others. People who have difficulties to come close to others and to create relations, will have more difficulties to cultivate this skill. If the absence of the capacity to learn and to self-reflect is related to the lack of self-confidence (that appears by the fear to be criticized or to say that someone has not acted well), this skill is difficult to be cultivated, since this conduct is rooted deeply in personality.  

2. Implementation – Capacitating in implementation: The participant is able to use theoretical knowledge on concepts, principles and the main institutes of Civil Law in factual situations. At the end of the course, he/she is going to be able to: 

· Interpret concepts, principles and the main institutes of Civil Law based on facts of a situation of practice; 
· Organize and plan the steps that have to be taken for the resolution of a civil conflict based on theoretical knowledge and facts of the case; 
· Debate and respect the different opinions of colleagues as well as to work & function in group.

3. Analysis – Capacitating in analysis and synthesis. The participant is able to identify the relevant facts and to analyze legal frameworks so that to create an opinion based on all relevant data. At the end of the course, he/she is going to be able to: 
· Identify and select the respective details for a correct reflection of the facts of a concrete case; 
· To establish the necessary legal framework for the resolution of a civil conflict;
· Establish/evidence the relevant facts and to apply the law for these facts, considering the circumstances of the concrete case; 
· Analyze the social context and its influence on the resolution of the conflict.
 
This objective is related to the analytical skill of the candidate for magistrate and deals with issues by analyzing them, dealing with them and assessing  systematically the situations, processes and different data; makes questions from a base of understanding; uses a logical line of opinion that produces a clear and transparent reasoning when drafts judicial decisions. The development of the analytical skill – when there is the discussion to discover the causes of problems and the finding of important information to make connections, this capacity is developed quite well.  There are training courses that are focused on the consolidation of analytical capacities and the balancing of information. However, when there is the discussion to have the capacity to create links, to be seen all the picture, etc., there are less opportunities for development (or capacities for development are less favourable). This occurs because such a development is in the recognition field.  

4. Evaluation/creation - Capacitating on legal writing and reasoning: The candidate for magistrate is able to express his/her opinion clearly in a reasoned & argumented civil judicial sentence. At the end of the course, he/she is going to be able to:
· Construct logically a judicial sentence in criminal conflict;
· Reason in the written form a judicial judgment;
· Give a correct and reasonable judicial judgment in criminal conflict;
· Formulate briefly and concisely the arguments that led to the taking of the decision.   

This objective is related to the  decision-making ability. The decision – making capacity means that the candidate for magistrate makes decisions based on the available data, is insistent and complete, even when there is pressure on him. The development of the decision – making ability  - The decision – making ability is difficult to be developed. It is included deeply in personality – in other words – decision – making is a feature of character. It is important to discover why a person does not have sufficient decision – making ability. Does this person lack self – confidence? Does the person fear to make mistakes? Or it is not clear for a person to know his responsibilities and skills? In addition to, the making of proper decisions is also strictly related to the capacity to have quickly a summary.   The understanding of the background of insufficient decision – making may help in the development of this capacity. Maintaining a balance between speed, productivity, quality, is important for an efficient decision – making and requires knowlwdge and control on your perfection. Asking and receiving quickly the reactions as well as the readiness to change in this aspect supports his development.

Integrity and professional ethics in communication and behavior

The participant in the training is careful in communication with lecturers, the administrative staff, colleagues and other participants, shows ethics in behavior and communication, the respect of norms of social education, obedience to rules and respecting them, balance and impartialness in relations and work in group as a team.  

This objective is related to the skill of obedience that is related to the capacity of the participant to provide a clear view in the structure of the séance and the process followed to come to the decision;  makes possible in this way that parties accept the judicial decision easier; formulates the decision clearly and concisely; takes direction, where is possible, to bring parties close for mediation and resolution of the dispute.  

This objective is related to the capacity to develop persuasive skills. This skill can be developed easily. Practically, happens that people show more direct persuasion. This may happen because these people maybe are not sufficiently sensitive versus others. They may not recognize the other’s resistance, so they increase their persuasive emphasis. This may be considered as confrontation by the other person. It is needed courage to develop this skill. This skill may be well practiced in the context of a training course.  Moreover, much focused reactions on the work environment of the individual have a great effect on the quick development. Well written and oral communication is a  fundamental value for this skill. This skill may be developed in an intended training program. Reasoning capacity provides an important base of these skills and is less easier to be elaborated when there is the discussion of the recognition of the model and the creation of relations. 

This education objective is related to the ability for self-confidence, authority and seriousness, under which the participant in training shows passion for the system of justice and confidence in its qualities;  demonstrates individuality and stability, which increases the influence of his actions; considers his team/the council for the judiciary and judiciary in entirety; demonstrates also ability withing the agreed framework; is clear for expectancies and respects the limits of the law. Capacities for self-confidence and seriousness are difficult to be elaborates, because the conduct of the candidate is connected to it, is rooted deep into personality. In case someone demonstrates insufficient self-confidence, is important to be investigated the origin and the cause. Mentoring (from the outside) is frequently the most proper way to treat  this. Training courses that intend the increase of personal efficiency or intend the development of consent. However, training is recommended for stable development. Impartialness, the method of approach versus litigant parties and the authoritative attitude are essential values that are related to the ability of self-confidence.  The authority can be increased by gaining experience and by being open to the exemplary behavior of the others. Impartiality can be developed by frequently reviewing the influence of self actions and by integrating the reactions of the others in the self behavior and actions.  

This objective is related to the ability for leadership, cooperation and flexibility. With this objective is intended to be prepared a participant in the training that plans and organizes the work for the case. Involves others and allows them to use optimally (non-legal) expertise as well as organizes its use efficiently, informs others for the progress of the work, regulates the process (content, quality, time) when is required. In training sessions, the candidate should learn how to structure better the work as well as how to use the aids for the planning and organization of work. The aspect of the monitoring of progress also is worth developing. This includes, on the one hand, the drafting of procedures for the work, and on the other hand, current controls of progress. The monitoring of progress is an enlargement of planning and organization. Aspects related to the analysis of problems (the judging quality and its most  recognizing aspects) are more difficult to be developed. However, training in analytical abilities, can help.  

The development of the ability of cooperation  - Cooperation is a skill that may be elaborated well in practice, even though it needs time, attention and instructions. Insufficient cooperation mostly has to do with the lack of will than the lack of skills.

These teaching objectives capacitate magistrates in the following competences:

Competence 1: Deep procedural/material knowledge from the domestic/European civil jurisprudence: 

· To have clear deep theoretical knowledge on concepts, principles and main and institutes, in the field of Civil Law, combined with the practical aspect, by identifying the differences between institutes in different areas of law; 
· To know and evaluate deeply the attitudes and interpretations of doctrinal value in the judicial practice of the country and to follow on an updated basis the European jurisprudence that is applicable in the Albanian context (ECrtHR, ECJ, etc.); 
· To identify legal cases that appear in a factual situation, to establish its legal basis, to identify and to be conscious for legislative aims. 

Competence 2: Capacitating in preliminary actions/investigations and the preparation of the judicial séance 

· To study the file/material so that to establish the nature of the conflict, event, case, the main facts as well as the material so that to establish the nature of the conflict, event, case, the main facts as well as the legal basis (the law, judicial practice, the doctrine, judicial policies);
· To establish the social context of the case.

Competence 3: Capacitating in the judicial debate  

· To summarize correctly and to make questions so that to control the limits of the understanding of the case, to collect the missing information or the information that is not clear on facts and viewpoints of importance for the judgment by constructing the strategy of questions and of confrontations so that to clarify divergences. 

Competence 4: Capacitating in the preparation of acts and the making of judgments

· To assess the competence and the acceptability in criminal cases;
· To establish and consider the essential facts of the case, with influence in the preparation of acts and in the taking of decisions, in report with the social context of the case; 
· To express him/herself clearly and correctly, in a proper and understandable language for parties; 
· To listen, react and comment effectively and constructively the ideas expressed by colleagues, within a certain time, by proposing alterations considered as necessary, to defend his/her opinion decisively, and when is necessary to give up; 
· To establish, debate and apply the material law, the jurisprudence and the doctrine in the concrete case;  
· To analyze the evidences, to reason fairly on facts they certify and to distinct clearly the claims/opinions of parties on facts where is based the judgment;
· To become able for the preparation of a well - structured and argumented sentence based on the achieved claims, on cases of the fact and of the law;  
· To have an impartial and full of integrity attitude as well as a professional and independent approach so that to confront pressures of every kind; 
· To become able for the making of decisions in the concrete case considering attentively its social effect;  
· To become rapidly familiar with legal knowledge and to analyze what other circumstance may influence the decision and by acting this way, to consider policies and law;
· To find and to implement the relevant policy in a concrete case.

Competence 5: The consolidation of social consciousness, integrity and professional ethics the of magistrate 
· To have professional ethical behavior and to avoid the conflict of interest;
· To become able for the making of decisions in the concrete case considering attentively its social effect.




Competence 6: Cooperation, transparency and communication
  
· To be transparent by respecting the diversity, confidentiality and the principles of the protection of personal data;
· To communicate with a clear, proper and transparent language with colleagues, to listen the opposite opinions, to be open-minded and to reflect on criticisms made on him/her.


2.2 The content and the detailed organization of the course

Following this program, in this section are presented concisely the topics that will be elaborated and the modalities related to the load, methodology, lecturers, etc. Since the School of Magistrates is an institution that has as mission the professional formation of magistrates, the course of Civil Law will be focused mostly on the aspect of the practical capacity of the magistrate. 

Considering the elaboration of the above mentioned teaching objectives, it is understood that the focus is the practical capacity in levels, in application, in analysis, evaluation/creation of Bloom’ Taxonomy. Therefore even the selected topics have to serve to the training in these levels. Modalities for the content of the course and for its structure are as follows: 

Topics that will be elaborated in the course of Civil Law and lecturers:

1. Subjects in the Civil Law, (9 classes); Lecturers: Mariana Semini & Altin Shkurti & Manjola Bejleri;
2. Representation, (6 classes), Lecturers: Vali Kondili & Manjola Bejleri;
3. Applicabiliy, (3 classes);  Lecturers: Dashamir Kore & Antonela Prendi;
4. Legal actions, (12 classes), Lecturers: Artan Hajdari & Antonela Prendi;
5. Joint ownership, (3 classes),  Lecturers: Dashamir Kore & Antonela Prendi;
6. Ownership and protection of property, (15 classes), Lecturers: Artan Hajdari & Altin Shkurti & Ervin Pupe;
7. Inheritance, (15 classes),  Lecturers: Artan Hajdari & Altin Shkurti;
8. Obligations and contracts. Pre-contractual phase, (12 classes), Lecturers: Mariana Semini & Antonela Prendi;
9. Fulfillment and non-fulfillment of contractual and non-contractual obligations, (6 classes), Lecturers: Mariana Semini & Antonela Prendi & Altin Shkurti;
10. Compensation for damage, (6 classes),  Lecturers: Mariana Semini & Manjola Bejleri
11. Special contracts, (9 classes), Lecturers: Mariana Semini & Ervin Pupe.

2.3 Structure and methodology

In this section is analyzed the content of the course for every week dealing firstly with the scheme of the annual calendar on relevant topics for the academic year 2020-2021 and pursuant to is going to be analyzed the content of each topic.


The analysis of the course of Civil Law for each topic, week by week along the 30 weeks of the academic year, is as follows: 


· Topic 1: Subjects in the Civil Law, (9 classes)

Topic description 

In this topic will be analyzed the problematic related to the: 
· Natural persons; 
· Legal capacity; 
· Capacity to act; 
· Announcement of the disappearance of the person; 
· Announcement of the death of the person; 
· Civil status indicators;  
· The right to a name;  
· The right of surname;
· The right to gender reassignment;   
· The right to choose the place of residence; 
· The right to life;  
· The right to die;  
· The right to be forgotten;   
· Creation and termination of legal entities;  
· Types of public private legal entities;  
· Associations; 
· Foundations, (the manner of their registration); 
· Liquidation and bankruptcy;
· ECtHR jurisprudence treatments.


· Topic 1: Subjects in the Civil Law	
	

Load: 2 weeks - 9 classes ([2 weeks x 3 classes + 3 classes] combined with Family Law)

Methodology: Power Point presentation, case studies, works in groups, debates.


Week 1: The structure of teaching organization

· Presentation by the lecturer : 30 minutes
· Discussions, debates, exercises, assignments and/or individual/group independent work under the observation of the lecturer: (Total - 1 teaching class and 30’).

The main learning issues  
· Natural persons, Legal capacity, Capacity to act, Restriction or deprivation of the capacity to act, Declaration of the disappearance of the person, Declaration of the death of the person;   
· Wrong birth and misconception;  
· Euthanasia and the right to die;  
· The right to a dignified life and death;
· Abortion and the right to life; 
· Compensation for damages and legitimacy of the plaintiff or defendant in these types of cases. ECtHR jurisprudence regarding this issue; 
· The right to life,  the right to die, the right to be forgotten, etc.; 
· Creation and completion of legal persons, types of legal persons (public, private), associations, foundations, (the manner of their registration), Liquidation and bankruptcy;
· Commission Recommendation of 12 March 2014 on a new approach to business failure and insolvency. 

Self-study questions

1. Is it legally the same when we say live birth with healthy birth?
2. Is survival a condition for gaining legal capacity?  
3. Is the natural survival of the individual equated with the survival provided by technical equipment, such as incubators?
4. Does the duration of pregnancy matter for gaining legal capacity? 
5. Do persons born with severe physical deformities and mental retardation have legal capacity? 
6. Is live birth conditioned on the birth of an anatomically capable individual?
7. Do persons born in the fifth, sixth, seventh month of pregnancy have legal capacity and survive only a few moments after birth? 
8. Does the subject who is born alive after a premature birth, but has not fulfilled the necessary period over 32 weeks to be able, acquire legal capacity?
9. How does Article 2, sentence 2 relate to Article 320 of the Civil Code?
10. Article 2,  “… In the case when the child is born alive, he/she enjoys the legal capacity since the time of starting to be alive.” 
11. Article 320, “...A person who at the time of the opening of the inheritance is alive, or was occupied before the death of the testator and was born alive has the capacity to inherit. The one who was born within 300 days from the death of the testator is presumed to have been alive at the time of the opening of the inheritance.”    
12. Is there a difference between natural conception and artificial insemination or in vitro conception? Refer to the law on reproductive health.
13. Should some minors create an association to take care of the development of artistic talents in the field of poetry, prose, painting, etc.? 


Exercises, debates, independent work group  

Discussions, debates, exercise and oral presentation on topic: 

· The beginning and ending of legal capacity. Life and death intertwined with dignity. Euthanasia and abortion in the light of ECtHR jurisprudence.

Discussions, debates, exercise and oral presentation on topic: 

· The common association is a contract or a legal person?

Case Law 

A 69 year old marries B 25 years old. After trying to have a baby, the couple heads to a clinic for artificial insemination.

A deposit the sperm, which is kept in freezing conditions, but the process proves to be unsuccessful.
 
Meanwhile the couple’s marriage is shaken by disagreements and A starts divorce proceedings. While the divorce process continues, A dies.

After the death of A, B goes to the clinic and makes several other attempts to get pregnant with the deposited sperm.

Three months after the death of A, B becomes pregnant and the baby is born after almost 360 days. Meanwhile, A let his property to C, who is his child from the first marriage. B requires the recognition of the paternity of the child and his recognition as heir. 

How does the gaining of legal capacity compete with the ability to inherit in this situation? 

Case Law 


Judgment no. 5687, date 4.6.2012, of the First Instance Court of Tirana. 

Case K.S with object: 
a. Deprivation of the ability to act, (of the father M.S.);
b. Third person: the prosecution and the Social Service Sector at the municipality of Tirana.
 
According to the applicant, his father, citizen M.S has long suffered from a mental illness, (residual schizophrenia) and over years his health condition has been deteriorating.
 
The State Social Insurance Commission considers him a complete invalid:

· “…is not aware of the actions he performs in terms of the ability to act.” 

a. Who has the right to go to the court for the removal or restriction of the capacity to act?
b. Are there those in the circle of interested persons who will also claim custody or not?
c. From the procedural point of view, will he address the court with a lawsuit or a request?
d. How is constructed litigation in the trial for removal or restriction of capacity to act?
e. Are there opposing parties? 
a. Are there compulsory third parties required to attend the trial?
b. What is the procedural position of the person whose capacity to act will be removed or restricted? 
c. It obligatory the participation in the process of the person who will be deprived of the ability to act?  
d. Should the request for removal or restriction of the ability to act be accompanied by the request for the appointment of a guardian?
e. Are the opinions of social, medical or psychological services important for the removal or restriction of the ability to act?
f. Is the participation of the prosecutor in these cases necessary? Why?
g. Is the legal capacity limited or removed by analogy with the capacity to act?



· Topic 1: (Continuation) 

Week 2, (3 classes)	

The structure of teaching organization 

· Presentation by the lecturer: 30 minutes
· Discussions, debates, exercises, assignments and/or individual/group independent work under the observation of the lecturer:( Total - 1 teaching class and 30’).

Questions and the main learning issues for discussion  

1. Civil status indicators and their combination with the Civil Code;
2. The right to the name and surname;
3. Gender and the right to change gender;
4. The right to choose the place of residence;
5. ECtHR jurisprudence in relation to such issues as: 
i. Case of Johansson v. Finland, (Application no. 10163/02), Judgment, Strasbourg, 6 September 2007; 
ii. Case of Salonen v. Finland (dec.) no. 27868/95, 2 July 1997, [concerned the refusal to register the name “Ainut Vain Marjaana” (“The One and Only Marjaana”)]’
iii. Guillot and Guillot v France, Merits, App no 22500/93, ECHR 1996-V, IHRL 3104 (ECHR 1996), 24th October 1996, European Court of Human Rights [ECHR], [Whether the refusal to register a forename constituted an interference with the right to ‘private and family life’ under Article 8 of the Convention for the Protection of Human Rights and Fundamental Freedoms (‘European Convention on Human Rights’]; 
iv. Burghartz v. Switzerland, European Court of Human Rights, Application No. 16213/90, Judgement of 22 February 1994, [In Burghartz, a Swiss man complained that the impossibility of his putting his own surname in front of that of his wife, whose name had been taken as the family name, constituted discriminatory treatment, as the reverse pattern was acceptable under Swiss law.];   
v. Schalk and Kopf v Austria, (App 301414-04) Judgment of 24.6.2010, (Section I), [Final judgment of the ECHR sitting as a Chamber. Male couple complained that the legal impossibility of a same-sex couple marrying under Austrian law violated their right to respect for private and family life and the principle of non-discrimination. Held, rejecting the complaint, that there is no breach of Article 12 where marriage is available to two people of the opposite sex but not two people of the same sex.]; 
vi. Case of Cossey v. The United Kingdom, (Application no. 10843/84), Judgment, Strasbourg, 27 September 1990, [In her application (no. 10843/84) lodged with the Commission on 24 February 1984, Miss Cossey complained of the fact that under English law she cannot claim full recognition of her changed status and, in particular, is unable to enter into a valid marriage with a man. She alleged violations of Articles 8 and 12 (art. 8, art. 12) of the Convention.]; 
vii. X, Y and Z v. The United Kingdom, 75/1995/581/667, Council of Europe, European Court of Human Rights, 22 April 1997; 
viii. Vujica v. Croatia, (application no. 56163/12), [The applicant, Klaudia Vujica, is an Austrian national who was born in 1974 and lives in Graz (Austria). The case essentially concerned two parallel sets of proceedings in which the Croatian courts had refused to return Ms Vujica’s three children to her in Austria and had awarded custody to the father.]; 
ix. [bookmark: To]Case of Biao v. Denmark, (Application no. 38590/10), Judgment, Strasbourg, 24 May 2016, [The applicants were born, respectively, in 1971 in Togo and in 1979 in Ghana. They live in Malmö, Sweden. The first applicant lived in Togo until the age of six and again briefly from the age of 21 to 22. From the age of six to 21 he lived in Ghana with his uncle. He attended school there for ten years and speaks the local language. On 18 July 1993, when he was 22 years old, he entered Denmark and requested asylum, which was refused by a final decision of 8 March 1995. In the meantime, on 7 November 1994, he had married a Danish national. Having regard to his marriage, on 1 March 1996, by virtue of former section 9(1) (ii) of the Aliens Act (Udlændingeloven), he was granted a residence permit, which became permanent on 23 September 1997.)]  


Self-study questions

1. If the civil status office refuses to register a child with the name requested by parents, what rights does A have?   
2. Can A apply to the court for registration, challenging the civil status decision?
3. Which names will be considered inappropriate? What is the inadequacy for you?
4. Is the refusal to register a human rights violation? Is there any decision of the ECtHR for an analogy of this situation? 




Judicial practice 

Case Law

Jay-Z Carter and Beyoncé Knowles on January 8, 2012, just one day after the birth of their daughter Blue Ivy,  filed an application with the U.S. Patent and Trademark Office, considering it as an opportunity for the future to launch different products by this name. 

Exactly for this reason, the type of application made by them was intended for the brand to be used in the future, and for a variety of products, (intent-to-use, multi-class trademark).

Meanwhile Veronica Alexander had applied a few weeks later from the couple. She had made this application to protect her business Blue Ivy Event, which was located in Boston and where she was engaged in commercial activity in the field of organizing various events since 2009.

Since the couple had publicly stated that they intended to register as a trademark the name of their daughter, Mrs. Alexander applied for registration of her company name, to protect her business.

The reason why Jay-Z and Beyoncé were unable to register their daughter’s name as a trademark was that under U.S. Trademark and Patent Law, in the case of the same applications as in the relevant case, the trademark would be registered in the favor of the entity that has used the name before, such as the Boston company, and not in the favor of entities that will use it in the future.

Meanwhile, two more applications were submitted to the U.S. Patent and Trademark Office, and exactly for the names Blue Ivy Carter NYC and Blue Ivy Carter Glory V, by the same person, the stylist Joseph Mebeh, who wanted to launch perfume lines. 

None of his requests were accepted, on the grounds that the name required to be registered was the name of a specific person and child of a famous couple and this could lead to the confusion of consumers who might think that the products thrown on the market, could have been approved by the couple. 

In 2013, the couple Jay-Z and Beyoncé, applied again for the registration of their daughter’s name, but this time with her full name Blue Ivy Carter, specifying the types of products or services for which this brand will be registered, not general as it was in the first application, but will be concrete products and services, such as cosmetics, clothes, etc., for children.


Week 2, (3 classes)	Combination with other courses,[ Family law], (3 classes) 

Cases for discussion with the course of Family Law 

· Albanian jurisprudence, ECtHR and ECJ jurisprudence in relation to such issues as:

a. The right to the name and surname of children; 
b. Wrong birth and misconception;  
c. The right to choose the place of residence;  
d. Problems created by marriage with persons who have changed gender, etc.

Exercises, debates, independent work group 

· Assignment combined with the Family Law, on topic: 

“ECtHR and cases regarding the  right to the name and surname, the right of place of residence combined with private life, the right to establish and change gender, wrong birth or misconception, etc.”

Methodology: Power Point presentation, case studies, works in groups, debates.
· Presentation by the lecturer: 60 minutes
· Discussions, debates, exercises, assignments and/or individual/group independent work under the observation of the lecturer: (Total - 2 teaching classes).    

Exercises, debates, independent work group 

· Oral exercise in group accompanied by a power point presentation combined with  the subject of Family Law, on topic: 

“ECtHR and cases regarding the  right to the name and surname, the right of place of residence combined with private life, the right to establish and change gender, wrong birth or misconception, etc.”
  

Judicial practice 

Case Law

Pamela Plowman and Jeremy Plowman were married with two children, ages four and three, when Pamela became pregnant with their third child, Z.P., in late 2010. 

Approximately twenty-two weeks into her pregnancy, Pamela underwent an ultrasound at FMCH to assess fetal growth. Dr. Pil Kang, a radiologist employed by Davis Radiology, P.C., interpreted the results and prepared a report. Dr. John Paiva, another radiologist at that clinic, reviewed and signed the report. The report found that Z.P. displayed head abnormalities and recommended follow-up. 

Pamela met with Dr. Steffensmeier, who told her the ultrasound showed “[t]hat everything was fine” with the baby’s development. 

About two months after birth, Pamela began to have concerns about Z.P.’s development. She noticed he “had bicycle movements, smacking of the tongue. He’d stare off a lot, he’d stiffen up.”  
 
Pamela began taking Z.P. to Iowa City for testing and treatment. Z.P. was diagnosed with small corpus callosum, which plaintiffs contend relates to the head circumference as shown in the ultrasound. Z.P. suffers from cerebral palsy, microcephaly, intellectual disability, cortical visual impairment, and seizure disorder.  

He requires frequent visits to numerous doctors in Iowa City and Keokuk. Physical therapists come to his home one to two times weekly. 

On July 31, 2013, Pamela filed this lawsuit against FMCH, the Women’s Center, Fort Madison Physicians and Surgeons, Davis Radiology, P.C., and doctors Kang, Paiva, and Steffensmeier. 

She does not claim the defendants caused Z.P.’s disabilities; rather, she alleges the doctors negligently failed to accurately interpret, diagnose, monitor, respond to, and communicate the fetal abnormalities evident in the April 25, 2011 ultrasound. 

As a result of this negligent care, Pamela gave birth to Z.P., a child with severe brain abnormalities. If she had been informed of the abnormalities prior to birth, she “would have terminated her pregnancy.”  

The petition sought damages for (1) the cost of past, present, and future extraordinary care required for Z.P. as a result of his disabilities; (2) the cost of ordinary care raising the child; (3) Pamela’s mental anguish; and (4) Pamela’s loss of income.

The Plowmans seek damages for (1) their cost of ordinary care raising the child; (2) their cost of extraordinary care required for Z.P.’s life as a result of his disabilities; (3) their own pain, suffering, and mental anguish; and (4) their loss of income. They are not claiming any damages for loss of their child’s consortium or services or for Pamela’s labor and delivery of Z.P.

In 2006, the Ohio Supreme Court (in agreement with physicians) decided that the restricted indemnity rule may be applied to wrongful-birth lawsuits in Ohio and for this reason parents could not be reimbursed for indirect expenses related to  uninformed birth. 

In other words, the decision means that parents who sue for medical negligence in cases of uninformed birth can benefit only the expenses that are directly related to the mother’s pregnancy and childbirth.

Parents cannot benefit for the economic damage of raising a child with a disability.

The court concluded that a claim for wrongful birth is consistent with traditional common law principles of medical negligence, so it has to be accepted.  

Against this backdrop, the court turned to whether Iowa law allows a cause of action for wrongful birth. In Dier v. Peters, the court addressed whether Iowa tort law allows a cause of action for paternity fraud. 815 N.W.2d 1, 4 (Iowa 2012). The Court considered three factors to decide whether to recognize the right to sue: (1) whether the action is consistent with traditional concepts of common law, (2) whether there are prevailing policy reasons against recognizing such a cause of action, and (3) whether Iowa statutes speak to the issue. 

The court reasoned that in acknowledging the potential economic and non-economic damages, judges or juries would have to compare the value of being (existence), even with disabilities, versus non-being (non-existence) when deciding on the additional costs resulting from having a child with disabilities.
 
The Court stated that the measurement of the relative value of a person’s life in comparison with his or her non-existence is part of moral, philosophical and religious considerations and is not appropriate for judicial evaluation. 

Consequently, economic damages and possible non-economic damages cannot be compensated to parents who file lawsuit for uninformed birth. 


Literature for the first topic 


Legislation

· Civil Code, 1929;
· Civil Code, 1981;
· Law no. 9723, on  the National Business Center;
· Provisions of law no. 9901, date 14.04.2008, on traders and trade associations;
· Law no. 8789, date 07.05.2001, on the registration of non-profit organizations;
· Article  68 of the Constitution;
· Law no.9000, on the organization and functioning of the Council of Ministers;
· VCM no.537, date 01.08.2007. 

Doctrine

· Semini, Mariana, Subjects of Civil Law, cycle of lectures, 2004;
· Nuni, Ardian, Civil Law, General part, 2002;
· Kondili, Valentina, Civil Law, General part, reprinted 2008;
· Latifi, Juliana, Civil Law, General part, 2007.

Judicial practice 

· Judgment no.3, date 19.01.2005, of the Constitutional Court; 
· Judgment no. 5687, date 04.06.2012, of the First Instance Court of Tirana; 
· Judgment no.5674, Judgment no. 2524 Act., date 22.11.2004; 
· Judgment no.2375, Judgment no.3670 Act., date 29.05.2003; 
· Judgment no.626, Judgment no.892 basic register;


ECtHR Judicial practice 

· Case of Macalin Moxamed Sed Dahir v. Switzerland, (application no. 12209/10); 
· Case of Stjerna v. Finland, (Application no. 18131/91), Judgment, Strasbourg, 25 November 1994; 
· European Commission of Human Rights,  Application No. 16213/90, Susanna Burghartz and Albert Schnyder Burghartz against Switzerland,  Report of the Commission (adopted on 21 October 1992); 
· Vo v France, Center for Reproductive Rights (intervening) and Family Planning Association (intervening), Judgment, Merits, App No 53924/00, ECHR 2004-VIII, [2004] ECHR 326, (2005) 40 EHRR 12, IHRL 3269 (ECHR 2004), 8th July 2004, European Court of Human Rights [ECHR]; Grand Chamber [ECHR];
· ECtHR, Cusan and Fazzo v. Italy, no. 77/07, Judgment of 7 January 2014;
· Case of Hämäläinen v. Finland, (App. No. 37359/09), July 16, 2014; 
· Case of Leventoğlu Abdulkadiroğlu v. Turkey, (Application no. 7971/07), Judgment, Strasbourg, 28 May 2013; 
· Case of Y.Y. v. Turkey, (Application no. 14793/08), Judgment, Strasbourg, 10 March 2015;
· ECtHR, Cusan and Fazzo v. Italy, no. 77/07, Judgment of 7 January 2014; 
· Case of  Karen Ann Quinlan (March 29, 1954 – June 11, 1985); 
· Case of Terri Schiavo 1990-2005, Supreme Court of Florida, Supreme Court of the United States;
· Case of  Hassan Rasouli, The Ontario Court of Appeal, Canada;
· Cause Rees (Respondent) v. Darlington Memorial Hospital NHS Trust (Appellants), 16 October 2003; 
· Robak v. United States, 658 F.2d 471 (7th Cir. 1981);
· Supreme Court of Virginia, Valerie F. Nunnally v. Dr. Avis Adriena Artis, et al. Record No. 961718, September 12, 1997; 
· Case of SHTUKATUROV v. RUSSIA, (Application no. 44009/05), 4 March 2010; 
· Case of   IVINOVIĆ v. CROATIA, (Application no. 13006/13), 18 September 2014; 
· Case of  Rasti LASHIN v. RUSSIA, (Application no. 33117/02),  22 January 2013. 
 


· Topic 2: Representation, (6 classes)

Third week

Abstract/Topic description 

In this topic will be elaborated: 

· The meaning of the institute of representation, by evidencing legal facts with the ascertainment of which is  related: 
a) The creation of the legal relation of representation; 
b) The determination of the classification of representation as a compulsory and voluntary representation. 

On this institute will be elaborated also: 

a) The limits of representation;
b) Consequences of  representation; &  
c) Replacement in procuration. 


The topic will specify: 
· The analysis of procuration as unilateral legal action, through the elaboration of: 
i. Its features; &  
ii. The difference from other unilateral or bilateral legal actions, (contracts). 


Since procuration is considered as: 

· A set of constituent elements;  
· A legal act; 
· Defined in the content by relevant authorities and by its form; 

it is necessary to be analyzed theoretically and practically these constituent elements of it by connecting them to issues of judicial practice. 

In this topic will be discussed issues that are related to: 

a. The manner of the issuing of the procuration; 
b. The role of the notary;  
c. The invalidity of the procuration; &   
d. The attack of the procuration to the court. 

In this topic will also be discussed: 

1. Kinds  of procurations; 
2. The difference from authorization; &  
3. Their importance. 

A special analysis will be done in relation to the:   

a) Institute of representation without authority; & 
b) Consequences deriving from representation without authority.


Self-study questions

1. Can representation be defined as an institute and as a legal relation? If yes, under what conditions?
2. What are the differences between the procuration and contracts specifically regarding the order and commission contracts?
3. Can the elements of procuration be included in the contract and in which cases?
4. Can the ownership of an immovable property be transferred through the commission contract from the client to the commissioner?

The main learning issues  

· Representation and the limits of  representation; 
· Procuration and its forms;
· The difference between procuration as an impartial legal act and contract as a bilateral legal act. 
· Representation without authority.


In the third week more concretely will be elaborated as follows: 

· The meaning of representation: 
i. The limits and consequences of  representation; 
ii. The defining of the meaning of authorities; 
iii. The consequences that come with regard to the performance of legal actions within the given authorities; 
iv. Performing legal actions on behalf of the representative by himself and with other persons represented by him; 
v. Collective representation and preservation of the individual character of representation; 
vi. The replacing in procuration or sub-procuration and its importance.


· Procuration and its forms: 
i. The analysis of procuration as unilateral legal act; 
ii. The analysis of its content that is established by the given authorities; 
iii. The analysis of the form of procuration as document.
· The relation between the form of procuration and the validity of the legal relation of representation: 
i. The analysis of the cases defined by the Code regarding the validity of the legal acts performed by the representative, in the name and on behalf of the represented.

Methodology:	Power Point presentation, case studies, works in groups, debates.

The structure of teaching organization 

· Presentation by the lecturer: (Total - 1 teaching class = 2 presentations of 30 minutes);
· Discussions, debates, exercises, assignments and/or individual/group independent work under the observation of the lecturer: (Total - 2 teaching classes). 

Practical case	

Exercise (in groups) 

Case Law no.1, Heirs of inheritance   

The heirs of A, on the basis and enforcement of law no. 7698, date 15.04.1993, on the restitution and compensation of property to former owners, have the right to address to the relevant commission for restitution and compensation of property, with the intent to return and compensate the testator’s properties as former owners. 

The heirs have agreed among themselves to charge B for carrying out all the necessary actions: 
· For the realization of their rights as former owners; 
· To submit the documentation to the commission; 
· To realize the right of pre-emption; 
· To carry out transactions in the mortgage. 

To perform the necessary actions the heirs on a certain date have given to B a special procuration, where were established all the rights they have to accomplish their rights. 

After a few days A’s heirs enter into a contract with B called a commission contract.

From its content results that the heirs have recognized to B the right to use all the authorities given in the procuration and at the same time have declared that: 

· “We the sponsors agree to give each of us 2% of the property we will benefit from this inheritance. This percentage belonging to B will be registered in the mortgage, just as the property will be registered for us. ” 

B has performed all actions. The heirs have received outdoor land, compensation and the right of pre-emption for some objects. 

In the realization of the right of pre-emption as former owner B has bought in the name and on behalf of the heirs of A, some properties which according to legal requirements he has registered in the mortgage, actually the Real Estate Registration Office. 

B has also submitted in the office the contract of the commission to register the part of the property in his name. 

The office has not performed any actions for the registration of the part of the property in the name of B. 

After that B addressed the court requesting the obligation of the defendants, (heirs of A) to recognize him:   
· Co-owner in the amount of 12% of properties;    
· Co-owner in the amount of 12% for other properties that will benefit; &   
· Co-owner in respective compensations. 

B went to the court also requesting the obligation of the defendants to give the benefits realized from the rent during this time in proportion to the part . 

The defendants have filed a counterclaim claiming  the invalidity of the commission contract.


Questions

1. Did B act as a representative of A’s heirs to carry out actions in their favor?
2. Has the representation from B come as a result of the procuration or the contract of the commission?
3. What is the difference between a procuration as a unilateral legal action and the commission contract as a bilateral legal action?
4. Can the acquisition of ownership of immovable property be realized through the commission contract?

· For the resolution of the case is essential to be considered:

i. The understanding of representation, (Article 64 of the Civil Code );
ii. The understanding of the commission contract, (Articles 935, 936, 944 of the Civil Code);
iii. The understanding of the order contract, (Articles 913, 914, 915, 916, 936,944 of the Civil Code); 
iv. Transfer of ownership of immovable property, (Articles 83, 750 of the Civil Code).

Judicial Practice 
Civil College of the High Court, November 2021 
In decision no. 00-2021-1735 (128), date 03.11.2021, in relation to the not signed appeal and done by a representative without rights, CCHC considers that, the appeal court, before the possession with a non-final decision, should consider the appeal with deficiencies and should give the chance to the applicant to regulate formal deficiencies and to confirm his consent (convalidated deficiency). This is the approach presented in the context of the guaranteeing of the right to appeal and of the right of access to the court.  In cases similar to this case, the Constitutional Court is expressed that, the application for the signing of recourse by the party itself, by the lawyer or the representative with procure is an element that is included in the conditions that should be verified by the secretary of the court that has given the appealed decision, before the official submission to the secretary of the High Court of the respective court along to other documents. To real the decision in complete visit the link: http://www.gjykataelarte.gov.al/web/128_00_2021_1735_7040.doc. 
 
Compulsory literature 

· Lectures prepared in the form of comments by docent Valentina Kondili.

Recommended literature

· Kondili, Valentina, Civil Law, General part, reprinted 2008;
· Latifi, Juliana, Civil Law, General part, 2007.

Legislation 

· Civil Code, (with amendments), 1994;
· Civil Code, 1929;
· Law no. 2022, date 02.04.1955, on the general part of the Civil Code, published in the Official Journal no.4, 1955;
· Civil Code, 1981;
· Law no. 110/2018, on the notary.


Jurisprudence

· Judgment no.516, date 11.3.2003, of the Civil College of the High Court;
· Judgment no. 884, date 27.7.2001, of the Appeal Court of Tirana;
· Judgment no. 387, date 8.2.2001, of the First Instance Court of Tirana.


· Topic 2: (Continuation)

Week 4 

This is a continuation of topic 2.

In this continuation of topic 2 will be elaborated and discussed issues related to: 

· The way to issue procuration; 
· The role of the notary ; 
· The invalidity of procuration; &  
· The attack of procuration to the court; 
· Types of procurations; 
· The importance of  procurations; 
· The institution of representation without authority;  
· Consequences deriving in the case of representation without authority.




Self-study questions

1. How is issued the procuration? 
2. What is the role of the notary in performing a concrete legal action ?
3. What is the invalidity of procuration?  
4. How is done the attack of procuration to the court?
5. What is the difference between the kinds of procurations?
6. What is the importance of procurations in practice?
7. In what situations do we find ourselves before the institution of representation without authority? 
8. How are resolved the consequences in the case of representation without authority?


The main topics that will be elaborated 

· Kinds of procurations and the differences between them; 
· The practical importance of the procuration; 
· The role of the notary in the drafting of procuration; 
· The invalidity of procuration and its attack to the court; 
· The difference between procuration and authorization;
· Representation without authority and the resolution of consequences in this case.

Methodology

· Interaction and exchange of opinions; 
· Questions, answers; 
· Discussion of the law and of theoretical texts; 
· Discussion of jurisprudence on these institutes. 

Exercise (in groups), [on representation without authority] 


Judicial practice 

Case Law no.1

Plaintiff A has sued B ltd., and C ltd.,, claiming the termination of the contract and the return of parties to the previous position. 

The Plaintiff has entered into a contract with B ltd., according to which he has made available to the respondent B ltd., the land of the house and the construction that took place there, for the construction of a multi-storey building. 

Later, an annex contract was concluded with this company, which specified the premises that would be transferred to the ownership of the plaintiff. 

After this annex the contract between parties was changed with a contract concluded between the plaintiff and B ltd., represented by the procuration from the citizen B.H.

The citizen B.H. has specified by signing that he is the administrator of company C.  

Since the obligations deriving from the contract have not been fulfilled, the plaintiff has sued both companies B and C, requesting the termination of the last contract and the fulfillment of the obligations under the first contract.

Questions  

1. What is the difference between the legal representation of a company carried out by its administrator and the action of the latter in the name and on behalf of him or of another entity, for which he holds specific representation rights, other than what does he have as an administrator of the company?
1. How will be considered the actions performed by the administrator or by the legal representative beyond the authorities of representation? 
1. Does the mere qualification of B.H as the administrator of C ltd.,  transform the company as a contracting party or should it be clearly identified whether it has acted as an administrator, has acted for itself or as a representative of another entity?
1. What are the consequences for the company regarding the fulfillment of the obligations deriving from the contract in case the entity has acted as an administrator, has acted for itself or as a representative of another entity that is a party to the contract?



Compulsory literature 

· Lectures prepared in the form of comments by docent Valentina Kondili.  

Recommended literature

· Kondili, Valentina, Civil Law, General part, reprinted 2008;  
· Latifi, Juliana, Civil Law, General part, 2007.  


Legislation 

· Civil Code, (with amendments), 1994;
· Civil Code, 1929; 
· The general part of the Civil Code, 1955.
· Civil Code, 1981;
· Law no. 110/2018, on the notary.

Jurisprudence

· Judgment no.447, date 22.05.2015, of the Civil College of the High Court;
· Judgment no.73, date 14.12.2015, of the Constitutional Court.


· Topic 3: Applicability 	   

Load: 1 week, (3 classes) 

Methodology

· Discussion on the main issues of the topic; 
· Case law; 
· Works in groups; 
· Debates.

Topic description  

This topic intends to share consolidated knowledge on:
 
· The meaning of the institute of statute of limitations, as a legal fact with extinguishing consequences. 

In this topic will be elaborated also:  
 
· The legal nature of the institute of statute of limitations;  
· The field of activity of the institute of statute of limitations; 
· What to understand with the term, “the right to sue is extinguished”, (whether the termination of the right to sue will mean the termination of the subjective right); 
· What is the purpose  of the institute of statute of limitations; &   
· What are the conditions that must be met for this institute to operate?    

Special attention will be paid to:    

· The differences between the statute of limitations and preclusivity, [decadence] (especially to enable magistrates to distinguish practically whether a term is a statute of limitations or a decadence period.) 
  

In this topic will be elaborated also:    

· Kinds of applicability; 
· The moment of their beginning and end;   
· Issues related to suspension and termination; 
· Issues related to the applicability of executive titles;  &  
· A brief overview of this institute in international law.




The main issues of the topic  
 
1. The understanding of the applicability of legal suit, legal nature, purpose and essential conditions for the existence of the statute of limitations;  
2. The statute of limitations and preclusivity, common and different points between them; 
3. The limits of the enforcement of applicability and lawsuits which are not subject of applicability;    
4. Terms of applicability, kinds, their beginning and end;   
5. The suspension and termination of applicability as well as the effects that cause suspension as well as the interruption of the applicability of lawsuit;  
6. Some issues in relation to the applicability of applications for the execution of executive titles; 
7. Some issues in relation to the applicability of lawsuit in International Law.

Self-study questions

1. If in a concrete case it is accepted that “the right to sue is extinguished” (Article 112 of the Civil Code), what should they understand to be extinguished:  
i. The right to sue in the procedural sense; 
ii. The right to sue in the notary sense; or     
iii. The subjective civil right itself is extinguished?
2. What are the essential conditions or essential elements that must exist for the operation of the institute of statute of limitations? 
3. What are the essential conditions or essential elements that must exist for the operation of the institute of the decadence of the rights?    
4. How can we distinguish practically if a term is a statute of limitations term or a preclusive term?    
5. Is the agreement of parties valid: 
i. To give up from the  statute of limitations  ;  
ii. To shorten the terms of applicability; or  
iii. To extend the terms of applicability?
6. Considering the applicability of the Article 113 of the Civil Code, that envisages the non-applicability lawsuits, give cases of lawsuits that will be considered as recognition lawsuits that are not subject of statute of limitations, (Article 113/6)?
7. As long as there are no special provisions in our Civil Code, which stipulate that the requirements for compulsory execution of decisions are subject to statute of limitations, do you think that these requirements do not apply to the provisions on statute of limitations for lawsuits?    
8. Is the lawsuit for the absolute invalidity of a legal action subject to the statute of limitations?    
9. Is the lawsuit for the absolute invalidity of a legal action one of the kinds of recognition lawsuits, (Article 113/6)?   
10. Are the objections and counterclaims subject to the statute of limitations?
11. Are the legal provisions of the Code of Civil Procedure applicable to the statute of limitations so that reinstatement can be requested in court in time for filing a lawsuit? 

Case Law 

The circumstances of the case

The plaintiff M.SH and the defendant A.K are in a special relationship, (the plaintiff’s daughter is married to the defendant’s son).

The plaintiff M.SH, on 25.8.1996, has given to the defendant A.K, 2 400 000 ALL to deposit in the borrowing company VEFA ltd.

The defendant A.K entered in the company VEFA ltd., 1 450 000 ALL on 27.8.1996, while the other amount was paid on 27.12.1996.  

The plaintiff M.SH, on 20.11.1996, has given to the defendant A.K the amount of 500 000 ALL to enter in the borrowing company Kamberi ltd. 

The defendant has invested 350,000 ALL in this company and has kept for himself the remaining 150,000 ALL.

The legal actions of the concluding of the loan contract with the borrowing company were performed on behalf of the plaintiff by his representative the defendant A.K in 1996.

The plaintiff M.SH claims that the defendant A.K has unjustly benefited the amount of 600,000 ALL, without cause, by fraud and has also benefited the amount from the non-payment and late payment of these amounts: 

i. By not making the transaction of the sums of money in the correct time, but making the transaction only for a portion of them; 
ii. By keeping for himself a part of the money; &   
iii. By withdrawing installments, which had been agreed, that would not be withdrawn.

For these reasons, the plaintiff in the lawsuit at trial has requested that the defendant be obliged: 

i. To restitute the amount of 600,000 lekë earned by fraud in the pyramid firms VEFA and Kamberi; &    
ii. To restitute the interest on non-payment or late payment of the given amounts,   (according to the contract signed between them). 

The plaintiff has alleged that he was informed of the above actions of the defendant in 2004, when he has received the amounts deposited in the borrowing companies as well as the relevant benefits deriving from the loan contract.   
 
During the trial the defendant party has objected, requesting the dismissal of the lawsuit claiming that the plaintiff’s lawsuit, based on Article 115 (dh) of the Civil Code is predicted. 

The defendant has claimed that the 3-year term for the filing of the lawsuit against the plaintiff has started to run, from the day that the defendant did not transfer all the amounts of money given to the borrowing firms, on 25.8.1996 and on 20.11.1996, because in these days the plaintiff’s property has been unjustly reduced.

The plaintiff, based on the Article 121 of the Civil Code was obliged to know from these above dates about the unjust savings made by the defendant A.K, since from this day has come the consequence of unfair saving of property to the detriment of property of the plaintiff.

For these reasons, the lawsuit of the plaintiff M.SH for the first request is statute barred on 25.8.2000, while the second request it is statute barred on 20.11.2000. 

Issues for discussion 

1. Can be accepted as based on law and in fact the claim of the defendant that in the concrete case the claim of the plaintiff should be considered as a claim for property gain without right, unjust enrichment, provided by Articles 655-658 of the Civil Code? 
2. Do you think that the court before considering the claim of the defendant (if the plaintiff’s lawsuit is statute-barred, based on Articles 115(dh) and 121 of the Civil Code), must first verify: 
i. The legal nature of the lawsuit; 
ii. The legal cause of the lawsuit; &  
iii. The object of the lawsuit?
3. (Even if it is accepted that in the concrete case will be applicable Articles 115 (dh) and 121 of the Civil Code), Do you think that the claim of the defendant comes as a consequence of the correct interpretation of the meaning of the provisions made in the Article 121 to determine the beginning of the statute of limitations for the lawsuit of the return of property benefit without right?   

Literature

· Texts of civil law in use in the faculties of law in the Republic of Albania.

Recommended literature

· Nathanaili, A., Civil Law, General Part;
· Nuni, A., Introduction to Civil Law, (2006);
· Nuni, A., Civil Law lectures,  (2004);
· Nuni, A., and  Hazneziri, L.,  Civil Law II, (2010);
· Semini, M., Copyright in Albania, (2009);
· Kondili, V., Civil Law, General Part, (2008); 
· Hoxha, G., Applicability of the lawsuit and its field of application, Tribuna Juridike journal , no. 42, (2003);
· Gjilani, F., Applicability of the lawsuit under the legislation of the Republic of Albania, (1965 edition);



Legislation

· Civil Code of the Republic of Albania, approved on 29.04.1994, amended;
· Civil Code, 1929;
· Civil Code of the Republic of Albania, (26.06.1981);
· Law no.2023, on the enforcement of law in the general part of the Civil Code, date 02.04.1955;
· Law on VJD, (1956); 
· Decree on Inheritance, (1954); 
· Decree on Ownership , (1955);
· Law on copyright; 
· Law on Civil Status; 
· The United Nations Convention on Contracts for the International Sale of Goods;
· The Principles of European Contract Law 2002; 
· Davidhi, F., Applicability of the lawsuit. Problems of theory and of judicial practice in relation to the applicability of the lawsuit, School of Magistrates, (2013). 


Jurisprudence

· Judgment no. 6, date 06.03.2009, of the Constitutional Court; 
· Judgment no. 9, date 01.04.2009, of the Constitutional Court; 
· Judgment no. 8, date 23.03.2010, of the Constitutional Court. 


Judgments of the European Court of Human Rights 

· Case of Anheuser-Busch Inc. v. Portugal, (application no. 73049/01), judgment of 11 October 2005;
· Agron Gjon Bocari and Others v. Albania, (Application no. 10508/02), Judgment, Strasbourg, 23 October 2007.


Judgments of the United Colleges of the High Court 

· Judgment no. 907, date 14.07.2000;
· Unifying judgment no. 5, date 31.05.2011; 
· Unifying judgment no. 5, date 30.10.2012.

Judgments of the Civil College of the High Court 

· Judgment no. 546, date 11.03.2003; 
· Judgment no. 1949, date 18.12.2003; 
· Judgment no. 336, date 12.02.2004; 
· Judgment no. 1121, date 03.06.2004; 
· Judgment no. 55, date 04.02.2010; 
· Judgment no. 55, date 04.04.2010;
· Judgment no. 81, date 22.02.2011;
· Judgment no. 583, date 20.12.2011;
· Judgment no. 98, date 23.02.2012;
· Judgment no. 546, date 27.11.2012;
· Judgment no. 50, date 22.01.2013;
· Judgment no. 92, date 05.02.2013.



· Topic 4: Legal actions, (12 classes) 

Weeks 6 - 9 

Load: 4 weeks – 12 classes (4 weeks x 3 classes)

Methodology: Power Point presentation, case studies, works in groups, debates.

Topic description

Legal action remains one of the most important topics to be addressed in the civil law program. 

The form of legal action remains one of the hotspots to be discussed. 


This topic will elaborate:  

· Conditional legal actions;
· Legal actions with a deadline;  
· Common and different points between them.   

A special place will occupy:   

· Treatment of absolutely invalid legal actions; &   
· Treatment of relatively invalid legal actions; 
· Differences between two invalidities; 
· Elements of substantive and procedural law related to: 
i. The lawsuit for resolving the consequences of absolute invalidity; &   
ii. Lawsuit for resolving the consequences of relative invalidity. 



Week 6: The structure of teaching organization

The main learning issues 

· General definitions of legal action; 
· Legal fact as a natural event;
· Legal fact as a manifestation of human will; 
· Content of the legal action; 
· Unilateral and bilateral legal actions; 
· Legal actions with compensation and without compensation ; 
· Consensual and real legal actions ; 
· Causal legal actions and abstract legal actions;
· Form of legal action; 
· Analysis and practical implementation of Articles 79 - 83 of the Civil Code;
· General problems of the form of legal action;
· Wearing  the legal action in the form required by law;
· Performing legal actions by persons who have illnesses or physical disabilities; 
· Legal actions with condition and term; 
· Analysis and practical implementation of Articles 84 - 91 of the Civil Code; 
· Definition of conditional legal action, theoretical and practical problems; 
· Differences between condition and term;   
· The difference between condition and burden in legal action;  
· Condition as a complementary and legal element of legal action;   
· Suspension condition and settlement condition;   
· Positive condition and negative condition;  
· Deadline for legal action, theoretical and practical problems;  
· Problems of  the effectiveness of the starting and ending of the legal action with a deadline;  
· Problems of suspension and resolution;   
· Determining the deadline.   


Methodology: Power Point presentation, case studies, works in groups, debates.

The structure of teaching organization 

· Presentation by the lecturer: (1 presentation 60 minutes).
· Discussions, debates, oral exercises in auditorium under the observation of the lecturer: (2 teaching classes).

Self-study questions

· For the legal action according to the definition made in the Civil Code, it is important to determine the moment of expression of the will of natural and legal persons, without whose existence, there can be no legal action. What is this moment according to the theoretical and practical definition?
· In addition to the element of expression of will, the purpose (cause) of legal action is also essential, without these two elements the legal action can not exist. Give the practical meaning of the purpose (cause) in a legal action.   
· Give the practical meaning of the form, the object (which forms the subject of the legal action) as well as the element of delivery of the thing, in unilateral legal actions as well as in mutual legal actions. 
· Give the practical meaning of the differences that exist between the administrative acts issued by the state administration bodies and the local government, in the function of the exercise of their activity, in contrast to the legal actions.
· Give the practical meaning of the difference that exists between the expression of will in the actions performed by the bodies of legal entities, from that of the expression of will in legal actions by natural and legal persons defined by civil law. 
· How can the legal fact be defined in a practical sense as a natural event and as a human event?
· What are the provisions of the Civil Code that define unilateral legal actions and what are their characteristics in terms of form and content of legal action?
· What are the provisions of the Civil Code that define typical contracts with consideration and without consideration? What is the practical significance of accurately defining these characteristics?
· Is the contract of sale of real estate a formal consensual or formal real legal action? Provide the legal basis for determining this legal action as appropriate. 
· In which types of legal actions (contracts) according to the Civil Code is required the delivery of the thing and what is the practical meaning of this characteristic of legal action? 
· What is the practical importance of the distinction between causal and abstract legal actions? What are the provisions governing abstract legal actions? Illustrate with practical cases. 
· What are the legal actions under the Civil Code that require dressing in a certain form of it? 
· Why is it necessary in the practical sense to respect the form of legal action for the effect of validity or provability? 
· In the analysis of Article 82 of the Civil Code, the performance of legal actions carried out by entities that have problems with mental illness is a legal cause of invalidity and what kind is it?
· Define the provisions of the Civil Code which give you the meaning of the elements and practical characteristics of conditional and term legal actions. 
· What is the difference between a condition and a burden in a legal action?
· What is the practical meaning and further the difference between the condition as an integral element of the legal action and the condition as its complementary/casual element?
· Define in a practical sense (contract or unilateral legal action) the existence of positive and negative condition. Further determine what the difference is between them.
How should it be understood in practice that just like the condition and the term both have in essence a function, which is considered as: “practical function of the causes of ineffectiveness of the legal action”?






Exercises, debates, independent work group 

· Discussions, debates, exercise and oral presentation on topic: 
 
It is known that conditional legal action must produce the legal consequences desired by the parties participating in it, and it must also be understood in such a way that the latter do not know whether circumstances will occur or the event will occur, on which depends the arrival or termination of the consequence of conditional legal action. 
If the circumstance or event, which constitutes the condition of the legal action, has come or is no longer possible to come at the moment of performing the conditional legal action, can this be a reason for the invalidity of the legal action even if parties claim before you as judge this: “That they knew nothing of the existence or not of the condition.”
In the role of a judge of the first instance give the practical meaning of this element which is the deadline, as a legal event in the entrepreneurship contract.

· Discussions, debates, exercise and oral presentation on topic: 

In the construction contract that is often encountered in civil legal circulation, one of the essential elements is the determination of the term of completion of the work, which essentially limits in time the effects of the contract itself. The deadline determined in this case (we consider that the entrepreneur is regularly provided with the relevant permits and has started the realization of the work), is a safe event, as it is related to the date set by the parties in the legal action, which is also the completion date of the offense.
In the role of a judge of the first instance give the practical meaning of this element which is the deadline, as a legal event in the entrepreneurship contract.


Case Law no.1 

The United Colleges of the High Court states that:   

“On 23.11.1972, GJ.V made a will before the notary, with this content: 
· as a sign of gratitude, respect and love for the daughter O.GJ for the affection and constant interest she has shown, with free and complete will, after death, I leave in possession a residential house that I own and have in possession, located in neighborhood no.3, Pogradec,………….. consisting of basements below, with two large and two small rooms and a courtyard front and back, provided that in it, resides her son, my nephew named K.T”……… The will further states that, “on the occasion of making this will, I exclude as my legal heir over this house my daughter V. LL.”

Questions 

In the role of first instance judge give your opinion on these questions: 
1. Is it important to determine the type of testamentary inheritance in this case?
2. Why is it important the fact of the correct determination of the will expressed by the testator according to the content of the will, i.e., of the fact that what (the testator) wanted to achieve with this expression of will through the legal action of the will?

Case Law no.2 

The Civil College of the High Court overturned the decision of the appellate court and returned the case for rejudgment on the grounds that: “The death certificate is the essential evidence that the court must administer, in order to conclude that there is room for the opening of evidence of inheritance or not. ”

Questions 

In the role of the first instance judge there is a need to answer these questions:
1. Is death one of those natural events (legal fact), independent of the human will, with the confirmation of which, are caused legal consequences?
2. Why is it important in this case to define death as a human event to provide a solution to the case in question?
3. Determining the time of death and the place of the opening of inheritance, is essential to determine which law will be applied to regulate the legal consequences of the opening of inheritance? 
4. Is correct the above conclusion of the court?  


Case Law no.3   

In civil legal circulation, we often encounter lease or emphyteusis contracts, signed during the exercise of commercial activities, by various entities, in rented or emphyteusis properties by the state. 

These contracts can be concluded, due to the special relationship and the nature of the commercial activity that will take place in the rented or emphyteusis items, on a certain date e.g., on 1 January 2006 and being defined in the contract as the deadline for the commencement of its effects (the commencement of the legal consequences of the contract) on 1 June 2006.

Questions 

Based on this example, we can say that in term legal action, the deadline for performing the legal action (emphyteusis or lease contract), does not coincide in time, with the beginning of effects (consequences) desired by parties to the contract.
Give your opinion by reasoning it.


Case Law no.4 

In the construction contract that is often encountered in civil legal circulation, one of the essential elements is the determination of the term of the completion of work, which essentially limits in time the effects of the contract itself. We consider that the entrepreneur has been regularly provided with the relevant permits and has started the realization of the work.

Questions 

Is the deadline set in this case a safe event? Give your opinion by reasoning it.


Literature on topic 4, (week 6)  

· Civil Code, (with amendments), 1994;
· Civil Code, 1981;   
· Civil Code, 1929; 
· Law no. 2359, date 15.11.1956, on legal actions and obligations;
· Provisions of law no. 9901, date 14.04.2008, on traders and trade associations;
· Law no. 8080, date 01.03.1996, on securities;
· Law no. 110, date 20.12.2018, on notary, Articles 43 - 46; 
· Obligations and contracts in general, published according to the original of 1932, page 348, publication of the publishing house Luarasi, 1998;  
· Nathanaili, A., Popular justice. The moment of transfer of ownership;
· Civil law of the People’s Republic of Albania, page 35, (1987 edition);
· Galgano, Francesco, Private law, Luarasi publishing house;  
· Civil law, text approved by Law Faculty, UT;
· Publications of  “Jeta Juridike” journal and of  “Avokatia” journal, on legal action;
· Unifying Judgment no. 1, date 24.03.2005, of the United Colleges of the High Court;
· Judgment no. 1, date 06.01.2009, of the United Colleges of the High Court;
· Judgment no. 52, date  02.02.2012, of the United Colleges of the High Court; 
· Judgment no. 37, date  24.01.2012, of the Civil College of the High Court; 
· Judgment no. 15, date 10.01.2010, of the Civil College of the High Court; 
· Judgment no. 1, date  09.01.2009, of the Civil College of the High Court;
· Judgment no. 932, date 22.06.2000, of the United Colleges of the High Court.. 


Week 7

The main learning issues 

1. General determinations of the invalidity of the legal action; 
2. Invalid legal actions. Analysis of Article 92 of the Civil Code;
3. Legal actions that are in contradiction with an ordering provision of the law; 
4. Legal actions taken to defraud the law;
5. Legal actions performed by minors under the age of fourteen; 
6. Legal actions performed by agreement of the parties without the intention to bring legal consequences (fictitious or simulated) ;
7. General definitions of legal actions that are declared invalid; 
8. Legal actions performed by minors over fourteen years of age, when they have performed the legal action without the consent of the parent or guardian;
9. Legal actions performed by persons who, due to a mental illness or mental development, have been deprived or restricted of the ability to act, when they have performed the legal action without the consent of the guardian; 
10. Persons who at the time of the performing of  legal action were not aware of the importance of their actions, even though at that time their ability to act was not taken away;
11. The person who has performed the legal action being deceived, threatened, mistaken or due to great necessity;
12. Cancellation of legal actions after the death of the relevant person;
13. Relatively invalid legal actions. Analysis of Article  94 of the Civil Code;
14. Differences between the above two invalidities.  . 

 Methodology: Power Point presentation, case studies, works in groups, debates. 

The structure of teaching organization  

· Presentation by the lecturer: (1 presentation 60 minutes).
· Discussions, debates, oral exercises in auditorium under the observation of the lecturer: (2 teaching classes).


Self-study questions

· What is the difference between the consequences that come from the invalidity of contracts as legal actions, or (congenital) “genetic defects” of the legal act and the legal consequences that come from the “non-functioning” of the legal action (contract) as a result of the non-fulfillment of obligations? 
· How should it be understood from a practical point of view, that the will expressed by the parties in the legal action, should contain the unresolved will of  persons participating in the legal action?
· How to understand in practice the legal fact that the expressed will of parties participating in the legal action, should be dressed in the form required by law?
· What is the practical consequence of the fact that the will expressed by the parties in a legal action must be, not only the true and unreserved will, but must not be contrary to law?
· Is it true the doctrinal consideration that the main cases of the invalidity of legal action are determined by the vices of the will? 
· How to understand in practice the illegality of a legal action?
· What is the division according to the theoretical meaning of the spirit that characterizes the legal norms in civil circulation?
· Is it true that, a legal action performed by the parties, will be invalid, not only when it is performed in violation of a mandatory provision of law, as an act issued by the parliament, but also when it comes to contrary to an ordering provision of a normative act issued by the Council of Ministers?
· In the sense of the definition made in Article 92(a) of the Civil Code, to determine that a legal action is invalid, would it be sufficient for the judge of the case to establish the fact that its content is in contradiction with an ordering provision of the legal norm?
· What is the common point that is found in categories of legal actions absolutely invalid established in Articles 92(a) and 92(b) of the Civil Code?
· Why are considered as invalid legal actions, the legal actions committed by minors under the age of fourteen, in the sense of Article 92(c) of the Civil Code?
· In the category of invalid legal actions that are done by agreement of the parties, without intending to bring legal consequences, are included even fictitious or simulated legal actions (Article 92(ç) of the Civil Code).What is the theoretical and practical difference between them?
· The category of legal actions that are declared invalid (relatively invalid), are they valid? What is the moment they become invalid? 
· According to the criteria of Article 94(c) of the Civil Code, as a rule the probation process will be subject to the rules of the Code of Civil Procedure. What is the evidence that the court must consider?
· What is the characteristic of fraud according to the Article 94(ç), without the existence of which this legal action would not have been performed?
· What is the difference between fraud in civil law and fraud in criminal law?
· What is the essential difference with practical consequences between invalid legal actions and legal actions that are declared invalid?


Case Law no.1
 
Person A has sold a real estate to the close friend B. 

The legal action is carried out in the form provided by law and the validity criteria are  met under the Unifying Judgment no. 5/2009 of the United Colleges of the High Court.
It turns out that on an earlier date from the sale, he had a loan relationship with a second-tier bank. 

Frequently he has had problems in repaying the loan on time until this has become very troubling for the bank and has led the case to compulsory execution. 
 
Questions 

1. Is the legal sale action between A and B valid? 
2. If not what kind of invalidity is it?
· Provide, as appropriate, the enacting clause of the decision. 
 
Case Law no. 2 

Person A, in the context of fraud (this element is considered proven) has drafted a testamentary legal action leaving his property to the person who committed these fraudulent acts, to the person B. 

Person C who is the legal heir of person A becomes aware of this fact (fraud) after the death of person A and takes the case to court, claiming the return of the inherited property held by person B, due to the invalid will.  
 
Questions 

1. What is the nature of this judgment?
2. What kind of invalidity do we have in this case?
3. Is the claimed object upright?
· Based on the lawsuit filed give the enacting clause of the decision.  
 

 
Literature on topic 4, (week 7)  

· Constitution of the Republic of Albania;
· Civil Code, (with amendments), 1994;
· Civil Code, 1981; 
· Civil Code, 1929; 
· Law no. 2359, date 15.11.1956, on legal actions and obligations;
· Provisions of law no. 9901, date 14.4.2008, on traders and trade associations;
· Labour Code;
·  Lamani, Alqiviadh, Commentary on the Code of Civil Procedure; 
· Traja, Kristaq, People’s  Justice, no. 1/1989, page 31;
· Civil law of the People’s Republic of Albania, (1987 edition); 
· Judgment no. 59, date 07.02.2012, of the Civil College of the High Court;
· Judgment no. 13, date 09.03.2006, of the United Colleges of the High Court;
· Judgment no. 5, date 20.01.2009, of the United Colleges of the High Court;
· Judgment no. 256, date 01.06.2010, of the Civil College of the High Court; 
· Judgment no.15, date 10.01.2010, of the Civil College of the High Court;  
· Judgment no. 133, date 29.03.2011, of the Civil College of the High Court;
· Judgment no. 1, date 06.01.2009, of the United Colleges of the High Court;
· Judgment no. 932, date 22.06.2000, of the United Colleges of the High Court;   
· Judgment no. 1017, date 16.06.2005, of the Civil College of the High Court.

Week 8

The main learning issues 

· Lawsuit for resolving the consequences of absolute invalidity; 
· Active legitimating and passive legitimating;
· The object and legal cause of the lawsuit;
· The enacting clause of the court decision;
· Analysis of Article 106 of the Civil Code.

Methodology: Power Point presentation, case studies, works in groups, debates. 


The structure of teaching organization 

· Presentation by the lecturer: (1 presentation 60 minutes).
· Discussions, debates, oral exercises in auditorium under the observation of the lecturer: (2 teaching classes).

Self-study questions

· What is the legal nature of a conflict arising from the absolute invalidity of the legal action?
· Can a lawsuit be filed with the object of declaring the absolute invalidity of the legal action?
· What is the legal basis in a judicial dispute arising from the resolution of the consequences of an absolutely invalid legal action?
· What is the circle of persons who are legitimized in filing a lawsuit due to this invalidity?
· Can an absolutely invalid legal action become valid, with a subsequent legal action (the latter one is valid)?
· What should the court express in the enacting clause of the decision?
· What is the meaning of unilateral and bilateral restitution in the meaning of the Article 106 of the Civil Code? Can the Article 106 constitute the legal basis for a conflict of a legal nature and cause the absolute invalidity of a legal action?  

Case Law no. 1  

Person A has sold his real estate, a dwelling house, to person B, not being the owner, because he thought the decision of the property restitution commission that had returned the property was valid. 

The sale is made in notarial form and meets all the elements of validity of a legal action also from the point of view of the content. 

At a later date after the sale of the property, in a second decision, the commission annuls the first decision because the person A is not the owner, but the property in question belongs to the person C. 

To the latter, buyer B opposes the possession of the item for 3 years and the registration in the relevant cadastral offices.

After negotiations the case comes to the court and person A claims: 
a) The absolute invalidity of the contract of sale between A and B; &   
b) Release and delivery of the item. 




Questions

1. What is the legal nature of this trial?
2. Is the object of the lawsuit raised correctly?
3. What invalidity do we have in this case:
a. Relative invalidity? 
b. Absolute invalidity? (or)  
c. Either?
· Give the enacting clause of the decision.

Case Law no. 2 

Person A, taking the signature of person B, who is co-ownership in an immovable property, a co-ownership in ideal parts, sells this property to person C.     

The sale was made in violation of the law, but in the form required by law and apparently this is considered even to its content. 

Person B becomes aware of this fact and addresses the court with a lawsuit requesting the return of the item from person B because he has not bought it and has never become the owner of the immovable item, since the legal action was done in violation of the law in the meaning of the Article 92/b of the Civil Code. 

Results that: 
· A and B are in bad faith;
· While C is in good faith. 

 
 Questions

1. What is the legal nature of the conflict in discussion?
2. Is the object of the lawsuit built correctly? 
3. Can the court apply the requirements of Article 106/2?
· Give the object of the lawsuit. 



Literature on topic 4, (week 8)
	
· Constitution of the Republic of Albania; 
· Civil Code, (with amendments), 1994 ;
· Civil Code, 1981;
· Civil Code, 1929;
· Law no. 2359, date 15.11.1956, on legal actions and obligations; 
· Provisions of law no. 9901, date 14.4.2008, on traders and trade associations;
· Labour Code;
· Nathanaili, Andrea, Civil Law, (1974 edition);;
· Gjika, Grigor, People’s  Justice, illegal legal actions;
· Shori, Londo, People’s  Justice, simulated legal actions, opposition to the debtor’s legal actions  (paulania  lawsuit)    ;
· Mandro, Arta, Family Law, pp. 233, Tirana, (2009); 
· Omari, Sonila, Family Law, pp. 117, (2012);  
· Kondili, V., Civil Law, (2008); 
· Nuni, A., Civil Law lectures, Tirana, (2004);  
· Galgano, Francesco, Private law, Luarasi publishing house; 
· Judgment no. 257, date 1.6.2010, of the Civil College of the High Court;
· Judgment no. 5, date 30.12.2012, of the United Colleges of the High Court;
· Judgment no. 37, date 24.1.2012, of the Civil College of the High Court;
· Judgment no. 154, date 12.3.2015, of the Civil College of the High Court; 
· Judgment no. 653, date 5.12.2013, of the Civil College of the High Court.


Week 9

The main learning issues 

· Lawsuit for resolving the consequences of relative invalidity; 
· Active legitimating and passive legitimating;
· The object and legal cause of the lawsuit;
· The enacting clause of the judicial judgment;
· Lawsuit prescription; Analysis of Articles 104 et seq of the Civil Code..

Methodology: Power Point presentation, case studies, works in groups, debates. 

The structure of teaching organization 

· Presentation by the lecturer: (1 presentation 60 minutes).
· Discussions, debates, oral exercises in auditorium under the observation of the lecturer: (2 teaching classes).

Self-study questions

· What is the legal nature of a conflict arising from the relative invalidity of a legal action?
· What is the claim for legal disputes that are caused by the relative invalidity of the legal action?
· What is the legal basis in a judicial dispute arising from the resolution of consequences of a relatively invalid legal action?  
· What is the circle of persons who are legitimized in filing a lawsuit due to this invalidity?
· When a relatively invalid legal action can become valid?
· What would be the enacting clause of the decision in these conflicts?  



Case Law no. 1 

Person A at the age of 14 sells a real estate to person B, without the consent of his parent C. 

The latter becomes aware of this fact after 4 years and after negotiating with person A, asks him to repeat the sale action. 

The latter accepts and carries out a second sale action that is valuable in form and content.  

It turns out that at the time of the second sale person A is 18 years old.

Person C files a lawsuit to the court, for: 
a. The annulment of the legal action of the first sale; (and) 
b. The ascertainment of the invalidity of the second sale; (as well as) 
c. The return of the item.



Questions 

1. What is the legal nature of the conflict?
2. Is the first sale valid?
3. Is the second sale valid? 
· Give the enacting clause of the decision. 


Case Law no. 2 

Person A is the debtor of person B and in order to harm his creditor B, sells his property to person C. The latter one is aware of this purpose.  

Person C sells this property to the third party D, before his creditor (person B), files a claim for declaring this sale invalid. 

Person D was unaware of the agreement between A and C. 

For this purpose he sues persons C and D, requesting not only the annulment of legal actions as invalid, but also the return of the item by the possessor who is person D.

Questions 

1. What is the legal nature of the conflict?
2. Is valid the legal action performed between A and C?
3. What kind of invalidity do we have in this case?
4. Is the research set up by B built correctly?
5. Are affected the rights acquired by person D?
· Give the enacting clause of the decision.


Literature on topic 4, (week 9)

· Constitution of the Republic of Albania; 
· Civil Code, (with amendments), 1994 ;
· Civil Code, 1981;
· Civil Code, 1929;
· Law no. 2359, date 15.11.1956, on legal actions and obligations; 
· Provisions of law no. 9901, date 14.04.2008, on traders and trade associations;
· Labour Code; 
· Nathanaili, Andrea, Civil Law, (1974 edition);
· Gjika, Grigor, People’s  Justice, illegal legal actions; 
· Nuni, A., Civil Law lectures, Tirana, (2004);    
· Galgano, Francesco, Private law, Luarasi publishing house;  
· Judgment no. 5, date 30.12.2012, of the United Colleges of the High Court.

· Topic 5: Ownership and protection of property, (15 classes)

Topic description

In this topic is going to be elaborated: 

a. The gaining of ownership independently; &  
b. The gaining of  ownership in an original way; 
c. The gaining of movables in good faith; &  
d. The gaining with winning prescription with title and without title. 

The elaboration of lawsuits will be done in relation to:  
1. The lawsuit for the claim  of the object; &  
2. Difference from other lawsuits; 
3. The lawsuit for the claiming of the income of possessor’s property in good faith and in bad faith; 
4. The negative lawsuit and the difference with: 
· Lawsuit for the claim of the object: &   
· Possession lawsuits: &  
· The lawsuit for reporting the new work; &  
· Lawsuit of a possible damage; 
· Lawsuit for the termination of the infringement of possession; & 
· Reinstatement in possession.

 The topic will be ended elaborating:  
i. The legal nature of possession; &   
ii. The difference of possession from the holding of the object.



Load: 15 classes 

Week 1, (6 classes) of which 3 classes is in classes of Constitutional Law and Human Rights Law
2nd, 3rd and 4th week, 3 classes from classes of Civil Law.

The structure of teaching organization 

Week 10 
	
The main learning issues  

· Acquisition of ownership in a derivative manner. Analysis of the Article 164 of the Civil Code; 
· The moment of the transfer of ownership according to our legal system;
· The system of the instant of the delivery of the object and the system of the instant of the signature of the contract; 
· The moment of passing the risk of losing the object from the alienator to the winner according to the Civil Code;
· Acquisition of ownership through possession. The original way of gaining ownership; 
· Acquisition of movables in good faith. Analysis of the Article 166;
· Reasons and arguments for accepting the institute of gaining ownership of movable property by the non-owner;
· Legal criteria to be met in this way of gaining ownership;
· Legal nature and legal effects of the lawsuit for the acquisition of ownership of movable property by the non-owner;
· Profit by winning prescription with title. Analysis of the Article 168;
· Historical development of the winning prescription with or without title; 
· Reasons and arguments why this institute is accepted in civil legal circulation;
· Criteria to be met and investigated by the court in lawsuits under Article 168;
· Profit by winning prescription without title. Analysis of the Article 169 of the Civil Code;
· Legal nature and effects of the lawsuit with the object of winning prescription with or without title;
· Winning prescription in relation to other real rights; 
· Registration of immovable property in public registers, because of this way of gaining ownership. Analysis of the Article 170 of the Civil Code;
· Criteria for suspension and termination of prescription in this way of the gaining of ownership; Analysis of the Article 171 of the Civil Code;
· The lawsuit of the winning prescription without title on the objects owned by the state;
· Issues of passive legitimacy in this lawsuit; 
· Competitive sub-legal acts.

Methodology

· Power Point presentation;
· Case law; 
· Works in groups; 
· Debates.  


The structure of teaching organization 

· Presentation by the lecturer: 1 Presentation (60 minutes)
· Discussions, debates, oral exercises, in the auditorium under the observation of the lecturer, (2 classes). 


Self-study questions

1. Two systems that define the moment of transfer of the ownership. Which system does our Civil Code embrace?
2. What are the exceptions to both systems?
3. Is the formulation of Article 164 binding (imperative) or regulatory (permissive)?
4. How do you understand the res perit domino principle?
5. The moment of transfer of ownership according to our legislation is considered as the moment of transfer of the risk of accidental loss of the thing from the alienator to the winner of ownership?
6. What is the meaning according to the Civil Code of the acquisition of items by the non-owner?
7. What are the criteria provided by Article 166 for this way of gaining ownership to be valid? Is the lack of one of these criteria the reason for the court to dismiss the lawsuit for this way of gaining property?  
8. What are the common points and differences between Articles 166 and 168 of the Civil Code? 
9. What are the parties that are legitimized with the filing of this lawsuit?
10. Can the reason for the termination of the statute of limitations be the determination in law of the right of the former owner to be compensated on a property?
11. Can the issuance of legal acts and sub-legal acts by state bodies for the acquisition of ownership of an immovable property under a certain regulation, be considered as a reason for the interruption of the provision?
12. What is the legal nature of the lawsuit with object, the gaining of ownership, according to the Article 169 when the property belongs to the state (agricultural land or land plot)?
13. Which state entity will be called as the defendant party?
14. In this way of the acquisition of property, what is the evidence that determines the court process and the issuance of the decision, written evidence or that with witnesses?

Case Law no. 1  

Person A has acquired ownership of an immovable property through a court decision. 

Person A sell the property to person B, without making registration in the cadastre. 

Person B registers the item in the relevant ownership registers.


Issues that are presented for solution 

· Has the person B become the owner with the contract of sale and the registration of the item?
· Why is required the registration of the item? Is this a legal obligation?

Case Law no. 2

The person A, a friend of person B, gives him (to the person B) his personal computer (laptop) to keep it, while he goes to the gym. 

The latter one sells it to person C. 

Person A receives this information and after attempts to recover the computer, goes to court with a lawsuit against C, with the object of returning the item. 

Issues that are presented for solution 

· Has the person C become an owner in the sense of the Article 166 of the Civil Code?
· As the case may be, provide the enacting clause of the decision.

Case Law no. 3 

Person A purchased a dwelling house from person B in 1993. 

The latter had received the title of ownership over this property under the law, on the restitution and compensation of property. 

The purchase was made by notary deed and is regularly registered in the real estate registers. 

In 1994 a second decision of the property commission came out and restituted this property to person C, annulling the previous decision that had recognized and returned the property to person B.  

Person C, having this title, goes to the court in 2014 and requests the release and delivery of the object by person A, who has possessed it quietly since 1993, when he also bought it. 

Issues that are presented for solution 

· Are we facing the way to gain ownership with a winning prescription with title?
· Does this kind of way to gain ownership cover the absolute invalidity of the contract of sale from B to A?
· If yes, do your analysis and give the enacting clause of the decision. 


Week 11, (3 second classes in classes of Constitutional Law and Human Rights Law)

The main issues of the topic

1. General theoretical and practical information on property rights. Analysis of the Article 149 of the Civil Code; 
2. Practical and theoretical issues of gaining and losing property rights. Analysis of the Articles 162-164 and 191 of the Civil Code;
3. Property protection tools. Legal nature and practical purpose; 
4. The lawsuit to claim the item and the difference with other lawsuits. Analysis of the Article 296 of the Civil Code; 
5. Legal nature and legal conditions for filing a lawsuit to claim the object;
6. Objects. Legal basis. Active and passive legitimating; 
7. Exceptional cases of filing this lawsuit by the non-owner.

Methodology

· Power Point presentation;
· Case law; 
· Works in groups; 
· Debates.

The structure of teaching organization 

· Presentation by the lecturer: 1 Presentation (60 minutes)
· Discussions, debates, oral exercises, in the auditorium under the observation of the lecturer, (2 classes); 
· Issues for discussion combined with courses of Constitutional Law and Human Rights Law, “Jurisprudence of the Albanian courts, of the Albanian Constitutional Court and of the ECtHR in relation to property issues under Article 1, Protocol 1.”


Self-study questions

1. What is the legal nature of the revendication lawsuit?
2. What are the conditions that must be met in the filing of the revendication lawsuit?
3. What are the legal categories of items subject to revendication?
4. What is the circle of legal subjects that are actively legitimized in the lawsuit? 
5. What are the exceptional cases when a lawsuit is filed by a non-owner?
6. What is the legal criterion that the plaintiff must prove at the time of the filing this lawsuit?
7. What are the legal criteria that the party must meet in the court process that is passively legitimized in this lawsuit?
8. Can a lawsuit be filed by one of the co-owners when the object is in joint ownership?
9. What is the evidence that the plaintiff must bring to the revendication lawsuit before the court? What is the burden of proof of the plaintiff?
10. What are the defendant’s objections to the revendication lawsuit? 
11. What are the object and the legal cause in the revendication lawsuit?
12. What are the common and different points between a revendication lawsuit and a possession lawsuit?  


Case Law no. 1  

Person A sells the house to the person B on February 1, 2019 with a notarial act, giving him the possession of the house. 

On February 5, the same person A, sells the house to the person C, also with a notarial act The latter goes and registers it regularly in the cadastral registers. 

The person C opposes to the person B the contract of sale and registration. 

While the person B has a contract of sale with a previous date and the possession of the object.

The case comes to the court with object: release and delivery of the item. 

Issues that are presented for solution 

· Which of the buyers has become the owner of the object?
· What would be the enacting clause of the decision in this trial? 

Case Law no. 2 

Person A, owner of an immovable property has leased it to the person B. 
Person C, who claims ownership rights over the leased object, occasionally sends letters to person B (the tenant) disturbing him in the soft possession of the object, as well as asking him to pay the rent and not to person A.  

Issues that are presented for solution 

· What would be the most appropriate judicial protection for person A or B?

Case Law no. 3 

The person A in the capacity of lessor and the person B in the capacity of the lessee have entered into a 5-year apartment lease. 

At the end of the term, the person B refuses to return the object to his lessor, (person A). 


Issues that are presented for solution 

· With what lawsuit (cause and legal basis) would be protected the person A?


Case Law no. 4 

The person A in the capacity of lessor terminates the lease contract with the person B, even though the latter has been its regular performer. 

He changes the door lock of the house by not letting the person B to go inside.

Issues that are presented for solution 

· What is the lawsuit by which the person B will be defended in a possible court dispute?



Week 11

The main issues of the topic

1. Lawsuit for claiming the income of the possessor’s property in good faith and in bad faith. Analysis of the Article 297 of the Civil Code; 
2. The lawsuit to demand from the possessor the compensation of the object in case the object is partially damaged, or lost or that for any other reason is not able to return it to the owner; 
3. The good faith or bad faith of the possessor as a condition for determining the degree of responsibility of the defendant possessor for the income and for the object;
4. Liability of the possessor in bad faith for the income of the object. Analysis of the Article 298 of the Civil Code;  
5. The right of the possessor for the expenses of the object. Articles  299 - 301 of the Civil Code;
6. Theoretical and practical issues of legal criteria regarding the types of expenses. 
 
Methodology

· Power Point presentation;
· Case law; 
· Works in groups; 
· Debates.  

The structure of teaching organization 

· Presentation by the lecturer: 1 Presentation (60 minutes)
· Discussions, debates, oral exercises, in the auditorium under the observation of the lecturer, (2 classes). 




Self-study questions

1. What is the path of judicial claim for the realization of the rights by the possessor in bad faith and the one in good faith? 
2. Does the bona fide possessor have the right to demand payment of the necessary expenses from the owner (plaintiff) from the moment he is informed that he is a possessor in bad faith?
3. What are the legal characteristics of necessary expenses, useful expenses and luxury expenses? What is the court’s decision in relation to them?
4. Is the right of revocation according to Article 301 a right of real character or a right of obligation character?
5. When the court decides on reciprocal claims related to the right of removal but also that of retention, should it also decide on the payment of the value of costs?
6. When we discuss about the non-prescription of the right to sue (revendication), we also understand the non-prescription of the request for the right of removal?
7. Does the right to retain depend on the fact of the conclusion of the judgment of revendication lawsuit?
8. Does the new title holder, as a rule, follow the obligations deriving from the ownership, including the necessary, useful or luxury expenses? 

Case Law no. 1

Person A is informed by e-mail by the person B, that the object he possesses is his property and not the property of the seller, (person C), who sold it by pretending to be a heir, using an absolutely invalid will. 

Despite this notice, person A continues to hold the object as if it were his property. 

The case goes to the court. In addition to the release and delivery of the object, the plaintiff, (person B), asks person A to pay for the civil fruits of the object.

The latter disputes this fact in the statement of defense, claiming that even if the court concludes that his possession is illegal because the will is absolutely invalid, he can not return the civil fruits from the day he received the notification by e-mail, but it was from the day the lawsuit was communicated to him. 

Issues that are presented for solution 

· What is the nature of the lawsuit filed by person B? 
· When did the defendant’s trust (person A) end? 
· Give the enacting clause of the decision. 



Case Law no. 2

Based on the above case, person A turns into a possessor in bad faith from the moment the conditions of Article 297 of the Civil Code are confirmed. 

Person A continues to use the object even after this time. 

Person B makes an addition to the object of the lawsuit seeking compensation for the damage caused by the use of the object and the income he should have benefited. 

In a broader sense of the provision, person B claims the damage caused which consists of the loss suffered plus the lost profit. 

The objection of person A in the trial is that he did not even use the object for himself and was not able to rent it out as the object was destroyed and lost its function. 

It is a residential house. 

Issues that are presented for solution 

· What is the nature of the lawsuit filed by person B regarding this claim?
· What do you mean by illegal possessor who has the object in use?
· What is meant by loss, destruction of the object in this case?
· Give the enacting clause of the decision.  


Case Law no. 3    

Based on the above case, the court appoints the expert, who is charged with the task of extracting the value of the use of the object (house) by the defendant A and the value of the profit missing from its non-use by the plaintiff, determining also the time from the moment he became the possessor in bad faith until the moment of the delivery of the act. 

The plaintiff disputes this fact by claiming that this value should be determined until the moment when the decision becomes final, or if the defendant does not release the object until the moment of the execution of the court decision.  

 Issues that are presented for solution 

· Give your reasoned opinion regarding this claim raised by the plaintiff. 
· Give the enacting clause of the decision.



Judicial practice for discussion:

In decision no.00-2022-675, date 06.04.2022, for civil issues with object release and delivery of the object in ownership, as well as the obligation of the plaintiff counter accused to recognize the ownership on the object, in the conditions of the quiet winning prescription, CCHC considered that, in the application of the principle of judicial security, the terms of appeal versus the judicial sentence cannot be undefined and cannot be unlimited. The claims of litigant parties against the judicial sentence, that has resolved the dispute between them, fall in the preclusiveness if they are not done in the terms of appeal. For the party in absence the term began from the tomorrow of the notification of the reasoned decision, while for the party that is present, from the moment of the declaration of the decision and consequently, has arisen in practice the procedural phenomenon of the presentation of the appeal/recourse “for the occupation of the legal term”, which has been an extra legal mechanism. By means of this instrument, the party represents the appeal, but does not reflect the causes or does not present the claims versus the appealed judicial sentence. This gives emphasis to the necessity that, nobody should remain eternally worried on the state of the rights and obligations in the civil circulation, moreover when on those rights and obligations theres is a legal disposition. To compensate the inequality in the rights of parties for the presentation of the appeal, with the amendments of the Code of Civil Procedure by law no. 38/2017, was unified the moment of the beginning of the term of appeal (that, for both parties from the tomorrow of the notification of the reasoned decision.) According to the final interpretation of the Article 450/b (on the non acceptance of the claim when are not corrected the deficiencies in the determined deadline), the CCHC concludes that,  the meeting of causes does not have deadline, what means that will be done within the deadline that the court of appeal or the High Court impose as assignment. The purpose of the total preclusive term of appeal and the constitutional justification of the existence of such a legal prescription is exactly the principle of the legal safety in the civil circulation. Also, the CCHC considered that the notice with deficiencies of the appeal, according to Articles  455 (for the documents that are attached to the appeal) and  476 (for the submission of recourse) of the CCP, should find application for the formal deficiencies of the appeal, that can be related to the signing of parties, of the acts of representation, documents attached to the appeal, and that are convalidable,  ab initio, within the terms defined by the court according to these provisions. Otherwise, when the appeal or recourse will be considered of having uncompleted deficiencies, because of the content of the procedural act, that is the core of the appeal, out of the strict terms of appeal, than should be concluded that the appeal or recourse is an invalid procedural act and being so, and in these conditions with unconvalidated nullity, because of the passing of the terms of the presentation of the claims versus the judicial judgment. For a complete reading of the decision, visit the link: http://www.gjykataelarte.gov.al/web/00_2022_675_9138.doc.




Week 12


The main issues of the topic

· The negative lawsuit and its difference from the lawsuit for the search of the object and the possession lawsuit. Analysis of the Article 302 of the Civil Code; 
· The legal nature of the negative lawsuit and its practical characteristics; 
· Cases of filing a negative lawsuit;
· Active and passive legitimation; 
· The legal cause of action and the object of the claim;
· The lawsuit for damage reward and the relationship with the negative lawsuit;
· The elements that the negative lawsuit must contain;
· The content of the enacting clause of the court decision;
· The common points and differences between the negative lawsuit and the revendication lawsuit.  


Methodology

· Power Point presentation;
· Case law; 
· Works in groups; 
· Debates.  

The structure of teaching organization 

· Presentation by the lecturer: 1 Presentation (60 minutes)
· Discussions, debates, oral exercises, in the auditorium under the observation of the lecturer, (2 classes). 

Self-study questions

1. What is the final result in the case of the acceptance of the negative lawsuit by the court (enacting clause of the decision)?
2. What is meant by the term infringement of property in a negative claim?
3. What should be the character of the actions of the defendant in this trial? 
4. Which actions are not considered illegal by the defendant and are not considered as infringement of the plaintiff’s property?
5. Is the proof of guilt required in the actions of the defendant against the property right of the plaintiff?
6. What are the practical cases when a negative lawsuit can be filed?
7. To which circle of subjects does the active legitimacy in the negative lawsuit belong? What about passive legitimating?
8. How can be the exact formulation of the object of the negative claim, in order to obtain a court decision that is practically enforceable?
9. What are the necessary elements that should accompany a negative lawsuit in a trial?
10. What are the common points and differences between a negative claim and a claim of the prosecution?



Case Law no. 1

The person A has rented a dwelling house to the person B. During the time he rents it, he makes unauthorized changes according to the lease contract, specifically he starts to change the bathroom tiles because he did not like the tiles of the landlord, the owner of the house. 

Person A learns this fact and after attempts and contacts with person B, brings the case to court before you, with object: 
· Cessation of property infringement, non-repetition of this action in the future and compensation for the damage caused by this infringement. 

The accused person makes objection claiming that this right belongs to him from the lease contract. 

Issues that are presented for solution 

· Is person B legitimized passively in this lawsuit?
· Give the enacting clause of the decision.
 

 
Case Law no. 2

Person A has built a two-storey building in the free space between the two residential buildings, where plaintiff B also lives and owns his residential apartment, at a distance of 7 m from each building. 

The facility was built after the approval of the construction and the construction permit issued by the Territorial Adjustment Council (KRT). 

Plaintiff B has filed a lawsuit against defendant A, claiming that the construction of this building at a respective distance of 7 m from each building constitutes a violation of their right to ownership of the respective apartments. 
 
According to the plaintiff pursuant to the Urban Planning regulation, distances between 5-storey and 6-storey buildings should have been respectively 8 m -10 m. 

According to the act of expertise, in the case under consideration we are not dealing with a violation of property, because the 2-storey building between the two 5 and 6-storey buildings does not impede ventilation, lighting and access roads.  
 
Issues that are presented for solution 

· What is the nature of the conflict at a trial?
· Does it reflect the object and cause of the lawsuit? 
· Give your opinion and the resolution of the issue. 



Week 13

The main issues of the topic

1. The lawsuit of the new work and of a possible damage. Analysis of Article 303 of the Civil Code. Possession, an analysis of Articles 304 - 310 of the Civil Code; 
2. Cases of filing a lawsuit of a new work and of a possible damage, its legal nature;
3. Active and passive legitimating;
4. The legal cause of action and the object of the action;
5. The nature of the claim for damages in the claim of a work;
6. The content of the enacting clause of court decision;
7. Legal nature of possession. Analysis of the Article 34;
8. Legal consequences arising from possession;
9. Gaining and losing possession;
10. Types of possession;
11. Difference between possession and holding;
12. Lawsuit of the termination of infringement of possession and reinstatement in possession. Analysis of Articles 304 to 310 of the Civil Code.

Methodology

· Power Point presentation;
· Case law; 
· Works in groups; 
· Debates.  

The structure of teaching organization 

· Presentation by the lecturer: 1 Presentation (60 minutes)
· Discussions, debates, oral exercises, in the auditorium under the observation of the lecturer, (2 classes). 
· Group assignment with topic, “Practical criteria for the application of a lawsuit to report a new work,”  (4 classes)

Self-study questions

1. What is the circle of subjects that are legitimized in filing a lawsuit to report a new work?
2. What is meant by the term “disturbance” in a negative claim?
3. What characteristics should have the actions of the respondent in this trial?
4. What is meant by the term “new work” performed by the respondent?
5. What is the practical significance of provisional measures in this type of lawsuit?
6. Which should be the enacting clause of the decision in this lawsuit?
7. What is possession and what is the content of the Article 304 of the Civil Code?
8. What are the legal consequences deriving from possession?
9. Why the Civil Code protects possession in a specific way?
10. How does holding differ from possession?

Case Law no. 1

Person A has appealed to the court with this object: 

The reporting of a new work and of a possible damage. Securing the lawsuit by requesting: 

a. Immediate cessation of works; 
b. Termination of the construction of the perimeter wall by the defendant, person B; (as well as)
c. The demolition of the building and the perimeter wall.


Issues that are presented for solution 

· Is the object built by the plaintiff correct in accordance with the requirements of the Article 303 of the Civil Code?  
· In this trial what is the evidence that the plaintiff must bring to prove his claims?
· What evidence should bring the defendant in the statement of defense to request the dismissal of lawsuit?
· Acceptance or rejection of lawsuits, as the case may be, give the enacting clause of the decision.

Case Law no. 2 

Person A has purchased in simple papers a real estate (house) from person B. 

Person B has also given the possession of the item. 

Meanwhile, the person B sells the property to the person C at a later date by notarial act. 

Person C registers the contract in the cadastre. 

Issues that are presented for solution 

· Is the person A possessor in good faith of the immovable property, (the house)?
· Did person C acquire possession by buying the house?
· In the case of any possible conflict, between persons C and A, with the object of trial,  “release and delivery of the object as well as the payment of civil invoices from the day that C became the owner of the object”, which would be the enacting clause of the decision?
 
Case Law no. 3   

An apartment rental contract has been signed between person A and B. 

Because the person B has not paid the rent of the apartment for more than two months, the person A in the capacity of owner and at the same time landlord according to the lease contract terminates it.   

Person B in the capacity of tenant does not release the thing and the case goes to court claiming reinstatement in possession under the Article 313 of the Civil Code. 

Issues that are presented for solution 

· With the termination of the lease contract by the landlord, what type of possessor is the tenant?
· Is the lawsuit filed by A based on law and facts? So, does the owner have the right to file a possession lawsuit in this case?
· Give the enacting clause of the decision. 
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Week 14

· Topic 6: Joint ownership, (3 classes) 

Topic description 

In this topic will be elaborated:  

· Problems related to co-ownership in part and co-ownership as a whole; 
· The right of pre-emption and alienation of property; 
· Rights and obligations of co-owners. 

In this topic will be analyzed also:  

· Provisions of the Civil Code related to the administration of the common property, the division of the common property and the two stages in which this process goes from the procedural point of view. 

An important space will have also: 

· Compulsory co-ownership; 
· Its administration by co-owners; 
· The competencies of bodies that carry out this administration; 
· Changes of the property in joint ownership in the form of additions, examples, etc., and legal administrative procedures or urban rules related to this problem. 

At the end, will be elaborated:   

· Co-ownership of the agricultural family; 
· Rights and obligations of co-owners;   
· Alienation of property in joint ownership; &  
· Co-ownership between spouses.


Teaching load: Week 14, (3 classes)   

Methodology

· Discussion on the main issues of the topic; 
· Case law; 
· Works in groups; 
· Debates.

The main learning issues 

· Co-ownership in parts; 
· The right of pre-emption and alienation of the property; 
· The rights and obligations of co-owners; 
· Administration of the common property; 
· Division of the common property;
· Co-ownership as a whole; 
· Mandatory co-ownership, its administration by co-owners;  
· Competencies of bodies that carry out this administration, changes of the property in joint ownership in the form of additions, examples, etc., and legal administrative procedures or urban rules related to this problem; 
· Joint ownership of the agricultural family, rights and obligations of  co-owners;
· Alienation of property in joint ownership, joint ownership between spouses. 



Methodology

· Discussion on the main issues of the topic; 
· Case law; 
· Works in groups; 
· Debates.

The structure of teaching organization 

· Presentation by the lecturer: (Total, 1 teaching class = 2 presentations of 30 minutes); 
· Discussions, debates, oral exercises in auditorium under the observation of the lecturer: (2 teaching classes). 

Self-study questions

1. Are the co-owners right, (who do not use the object in joint ownership for themselves), to ask from the former co-owner who used it, to reward them for the use of their parts, even if the written notification request for the claim for this reward, or the filing of the lawsuit in the competent court, is done after the end of co-ownership between them for this property (for example, the decision to divide the property into co-ownership has become final)?
2. What do we mean by the administration of the object in joint ownership? When do we have regular administration?  When do we have extraordinary administration? 
3. Based on the Article 204/4 of the Civil Code, each co-owner has the right to go to the court with a request so that it may decide on the necessary measures for administration, and, as the case may be, appoint a guardian for the administration of the thing. Regarding the realization of this right arise questions such as: 
i. Is there a deadline for submitting this request? 
ii. What is the legal nature of this request? 
iii. Is the deadline provided in the Article 2016 of the Civil Code applicable, (the 30-day deadline for the lawsuit against the decisions of the assembly), for the implementation of this right? 
4. In the case when:  
i. The co-owner, respects the requirements of the Article 204/1 of the Civil Code and sells its share to a third party but does not notify the other co-owners of the new co-owner, (Article 204/2 of the Civil Code).     
Does this non-action cause the co-owners to request the invalidity of the contract of sale, since this requirement expressly provided by Article 204/2 of the Civil Code has not been respected?
5. In the case when:  
i. One of co-owners notifies all the other co-owners under the requirements of the Article 204/1 of the Civil Code that he wants to sell his share and all the other co-owners respond that they want (each for himself) to buy it. 
Is this co-owner free to sell his share to each of the co-owners who want it, without any restrictions, except for respecting the conditions set out in the Article 204/1 of the Civil Code?
6. Can a member of the agricultural family alienate his share to third parties while this co-ownership continues?
7. What is the way a member of the agricultural family can get his share of property from the property of the agricultural family? 
8. In cases when during the second phase of the judicial division of assets in co-ownership, neither of parties is present to the court in this trial, “in relation to the requests that the co-owners may have for the accounts they have to give between them and that derive from co-ownership relations,” do they have the right to present them without any restriction in another trial? 
9. Is the definition made in the Civil Code that, “joint ownership between spouses,” is one of the types of joint ownership as a whole? (See provisions of Part Three, Chapter II of the Civil Code.) 


Case Law 

· The circumstances of the case

The plaintiff B.P and the defendant I.K have been spouses.   

With the final court judgment of 2009, the marriage between them was dissolved. 

From this marriage they had no children

During cohabitation, the defendant has created two companies, (company A and company B), respectively each with a share capital of 12,500,000 ALL and 1,851,000 ALL. 

The plaintiff B.P, since she could not agree with her ex-husband to divide these two companies as property in their co-ownership, created during marriage, (despite the fact that the plaintiff is not a partner in both companies, but is only the defendant I.K as well as the other partner C), has requested the judicial division of these two assets, claiming ½ part of the property belonging to the defendant in these two companies.  

It has been proven that both of the above societies were established during the continuation of marriage between litigants.  

The object of the lawsuit of the plaintiff B.P is:   

· “Judicial division between the plaintiff B.P and the defendant I.K of a joint property created during marriage and specifically the division of A and B l.t.d., with capital respectively in the amount of 12.500000 ALL and 1851902 ALL, taking each ½ share in this joint property.”      


Issues for discussion 

1. Is the object of the plaintiff’s lawsuit defined correctly?   
2. Does the company constitute an object in the legal sense, so that it can be considered an object of ownership (co-ownership) and consequently constitute an object of division?
3. Can a company be divided, as a legal person?
4. The capital of the company is a property owned by the company or is owned by its partners?
5. The shares of partners in trade companies are assets owned by partners, which are owned only by the partners and consequently in the joint ownership of the partners, should be only the respective shares and not the company as a legal entity nor its capital, as the capital, after being shared, it becomes the property of the company only, as a legal person, (For more information see the Judgment no.340, date 26.06.2012, of the Civil College of the High Court).


Judicial practice in discussion 

In the decision no. 00-2022-63(9), date 12.01.2022, with object property sharing, CCHC has corrected that, the decision of the first phase of propery sharing is a  sui generis judicial sentence because it does not have simply a procedural character, but through it are resolved on the base and definitively some elements of the object that will be subject of sharing. After the decision takes a final form, the court deals with the second phase of the property sharing in co-ownership, where should investigate on the investigations and the claims of the parties in trial, as well as to define fairly the group of co-owners and the ideal sharing parts for each of them. In the final decision the court determines the part of each co-owner. To read completely the decision visit the link:  http://gjykataelarte.gov.al/web/9_00_2022_63_7940.doc. 

Literature on topic 6  

· Nathanaili, A., Property right in the Republic of Albania, Tirana, 1974; 
· Nuni, A., and  Hazneziri, L., Ownership and inheritance lectures, 2008; 
· Kondili, Valentina, Civil Law II, General part, 2008; 
· Galgano, Francesco, Private law 1999;  
· Civil Code, amended;
· Code of Civil Procedure, amended; 
· Family Code,  amended;   
· Law no. 10 112, date 09.04.2009, For the administration of co-ownership in residential buildings;   
· Judgment no. 447, date 16.06.2010, of the Council of Ministers;  
· Judgment no. 777, date 14.09.2010, of the Council of Ministers;  
· Instruction no. 27, date 20.12.2010, of the Council of Ministers;  
· Instruction no. 4728, date 07.11.2011, of the Council of Ministers.  

Jurisprudence

· Unifying Judgment no. 23, date 01.04.2002, of the High Court;  
· Judgment no. 22, date 13.02.2002, of the Civil College of the High Court;   
· Judgment no. 628, date 15.05.2000, of the Civil College of the High Court;   
· Judgment no. 340, date 26.06.2012, of the Civil College of the High Court.  


· Topic 7: Inheritance,	(15 classes) 

Weeks 15 - 19

Topic description 

The topic will reinforce:  

1. Concepts related to meaning of inheritance; 
2. Inherited property, (rights and obligations that pass through inheritance);  
3. Time and place of the opening of inheritance;
4. Their meaning and importance;   
5. The capacity to inherit;
6. Call to legal inheritance and testamentary inheritance;  
7. Ex tung effects;  
8. Unworthiness, forgiveness of unworthiness; 
9. Obligations of the unworthy heir; 
10. Replacement and the legal nature of  replacement;
11. Replacement in testamentary inheritance. 


In this topic will also be analyzed matters, such as:  

1. Subjects that can be called to inheritance according to the institute of substitution, (in a straight line and in a transverse line); 
2. The principle of the gaining of inheritance according to our legislation;
3. Ipso iure inheritance gain;
4. Understanding the possession of inherited property, renunciation of inheritance and the non - revoking of renunciation. 

In the elaboration of this topic will be explained also: 

1. Specifics related to the proof of inheritance; 
2. The legal nature of the proof of inheritance; 
3. The nature of the objection in the competent court;
4. Types of inheritance : 
· Inheritance by law; 
· Inheritance by order; &   
· Inheritance by testament ; 
· Principles, characteristics and content of the testament under the Civil Code and legal doctrine,  (will have a special place); 
· Testament with universal title and special title, Legacy; 
· The difference of testament by the testamentary inheritance and by the lien, according to our legislation. Comparison with other legislations, (French, Italian legislation and the Civil Code of 1929) and types of testaments; 
· The capacity to possess and the capacity to win by testament;
· The concept of indirect children; 
· Problems of relative invalidity and absolute invalidity of the testament; 
· The lawsuit for the regulation of the consequence that comes from this invalidity; 
· Lawsuit for the claim of inheritance; 
· The correlation of possession lawsuits with inheritance claim lawsuits; 
· Similarities and differences with the revendication lawsuit ; 
· Inheritance claim lawsuit and absolutely invalid testaments;
· Inheritance division lawsuit.



Week 15 

Methodology

· Power Point presentation;
· Case law; 
· Works in groups; 
· Debates.

The structure of teaching organization 
· Presentation by the lecturer: (Total, 1 teaching class = 2 presentations of 30 minutes); 
· Discussions, debates, oral exercises in auditorium under the observation of the lecturer, (2 teaching classes).


The main learning issues  

· The meaning of inheritance. Inherited property, (rights and obligations that pass through inheritance);  
· Time and place of of the opening of inheritance. Their meaning and importance; 
· The capacity to inherit; 
· Call to legal inheritance and testamentary inheritance. Ex tung effects; 
· The principle of gaining inheritance according to our legislation; 
· Ispo iure profit of inheritance. Analysis of Articles 330 and 331 of the Civil Code;
· Treatment of possession lawsuits in the legal relationship of inheritance. 

 Self-study questions

1. What rights pass by inheritance?
2. When does the legal inheritance open?
3. What is meant by inherited property?
4. With the opening of inheritance, does the heir enter into all the rights and obligations of the testator?   
5. Does the heir has a duty to perform actions on the property left in the inheritance or becomes their ipso iure titular?  
6. What are the conclusions we can draw from Articles 330 and 331 on the inheritance system? 
7. Will the possession exercised by the testator until the moment of death be taken into account, for the effect of the winning statute of limitations for the heir after the opening of the inheritance? 
8. Should be filed by the heir, after the opening of the inheritance, a lawsuit that has not been filed by the testator in his lifetime? 
9. Does the heir who has acquired the inheritance and has not yet entered into de facto possession of the inherited property, i.e., has not yet received it and has not started to enjoy directly the inherited property  have the right to file a possession lawsuit against the infringer of hereditary property ?
10. Do the heirs, with the opening of inheritance, pass the possession lawsuits that the testator has had against the persons who have violated or stripped him of the possession?
11. Does the heir become possessor, based on the inheritance acquired on all items even on those that the testator was not the owner, but that at the time of death he had the possession (whether legal or illegal)?
12. According to the meaning of the inheritance acquisition system, is the time before the opening of the inheritance necessary for the acquisition of ownership by prescription calculated in the favor of the heir?

Case Law no. 1

In a judgment of the Civil College of the High Court in relation to this matter is said as follows:

“....the inheritance is opened in 1961 and regardless of the time of filing the lawsuit it is based on Article 318 of the Civil Code in force. 

Referring to the time of the opening of the inheritance for the deceased B.C, it turns out that the decree no. 1892, date 05.07.1954, on inheritance, amended by law no. 3169, date 26.10.1960, mentioned above.....      .”


Issues that are presented for solution

· Which material law will the court apply in the opening of the inheritance?
· Which procedural law will the court apply in the opening of the inheritance?

Week 16 

The main learning issues 

· Unworthiness, forgiveness of unworthiness; 
· Obligations of  unworthy inheritance;
· Replacement. The legal nature of  replacement;
· Substitution in testamentary inheritance; 
· Subjects that can be called in inheritance under the institute of substitution, (in a straight line and in an indirect line);
· Renunciation of inheritance;   
· Forms of renunciation; 
· Efficiency of renunciation; 
· Subjects interested in the objection of renunciation; 
· Opposition of renunciation by creditors; 
· Non-revocation of renunciation;
· Measures for the securing of inherited property.


Methodology

· Power Point presentation;
· Case law; 
· Works in groups; 
· Debates

The structure of teaching organization 

· Presentation by the lecturer: (Total, 1 teaching class = 2 presentations of 30 minutes); 
· Discussions, debates, oral exercises in auditorium under the observation of the lecturer: (2 teaching classes).


Self-study questions

1. What is the practical meaning of unworthiness? 
How is proven unworthiness: 
· In court during the trial of the merits (or) 
· With a special lawsuit?   
2. What is the form of forgiveness of unworthiness? 
3. What are the obligations of unworthy heir?
4. How do you practically understand straight-line substitution?
5. How do you practically understand transverse line substitution? 
6. What is the practical meaning of renunciation of inheritance according to the system of inheritance acquisition? What about the inheritance acceptance system?
7. Is the right of renunciation inherited? 
8. What are the subjects that legitimize to request the taking of measures for securing the inherited property?   
9. What would be the enacting clause of the court decision if it accepts the request in relation to them?



Case Law no. 1 

Lushnja District Court on the lawsuit of R.T against R.G for the annulment of the notary act, date 06.12.1996 has decided to dismiss the lawsuit.

The court acknowledged the inadequacy of the plaintiff R.T to inherit the property of his mother T.H, based on the incomplete statements of witnesses L.I.K, MB and K.C.

The three witnesses questioned by the court noted that the plaintiff had left the city of Lushnja for years and has lived in Tirana, so he did not take care of his mother.

Issues that are presented for solution 

1. Are the statements of witnesses a cause, that (under the criteria defined by law), the plaintiff R.T has held an attitude towards the mother, which is contrary to the fulfillment of his obligations provided by law?
1. In what form is unworthiness?
1. Does the unworthiness affect the rights of other persons who inherit by substitution?  


Case Law no. 2

The person A is an adult and suffers from a serious illness. 

From his marriage to B he has three children: 
· Sons C and D and a daughter, F.   

Also, with him lives his father, who is in charge of him because he is unable to work .  

One of the children, (C) aged 20, realizes with a construction company, a sales contract, with this content: 
· I am selling to the construction company today, the part of the land that will belong to me as the heir of my father A after his death and that is owned by him. 


Issues that are presented for solution 

1. What is the legal nature of the case in discussion?
2. Is valid the contract executed by X?

Case Law no. 3 

Father A and son C, found the immediate death, in a car accident. 

From the act of forensic expertise, it is not proven who died first and who after. 

The person A has left wife B and another child (D).

The person C has left only wife (E).


Issues that are presented for solution 

· What is the legal nature of the case in question and how is it interpreted based on the provisions on inheritance?
· Does C inherit his father?
· Does the wife E inherit her father-in-law A?
· How is the inheritance opened in this case? 


Week 17 
 
The main learning issues 

· Proof of inheritance; 
· Legal nature of the proof of inheritance ;
· The nature of the objection in the competent court; 
· Insurance of hereditary property;
· Inheritance claim lawsuit;
· The purpose for which is filed the inheritance claim lawsuit,  (peticio hereditas);
· Active legitimacy and passive legitimacy in the inheritance claim lawsuit; 
· The object of the inheritance claim lawsuit ;
· The nature of the lawsuit and the legal cause of the inheritance claim lawsuit;
· Inheritance claim lawsuit and object claim lawsuit. Similarities and differences between them;
· The claim for inheritance and other lawsuits for the realization of the rights of the heir.


Methodology

· Power Point presentation;
· Case law; 
· Works in groups; 
· Debates.  

The structure of teaching organization 

· Presentation by the lecturer: (Total, 1 teaching class = 2 presentations of 30 minutes); 
· Discussions, debates, oral exercises in auditorium under the observation of the lecturer: (2 teaching classes).


Self-study questions 

1. What is the need for proof of inheritance in civil legal circulation?   
2. What probative acts should be taken into account in the issuing of the certificate of inheritance?
3. What act of will does the evidence of inheritance represent in the sense of the Civil Code and of the law, on notary?  
4. Can proof of inheritance be opposed in court?
5. What is the nature and practical characteristics of the inheritance claim lawsuit?
6. What is the legal cause of the inheritance claim lawsuit?
7. What is the circle of subjects that are actively and passively legitimized in this lawsuit?
8. How would be exactly constructed the object of the inheritance claim lawsuit? 
9. How will you understand the content of the Article 350/2 of the Civil Code?  
10. What do you understand by apparent heir?
11. Is statute-barred the inheritance claim lawsuit? 
12. How do you understand the content of the Article 351 of the Civil Code?
13. Does the inheritance claim lawsuit compete with the inheritance division lawsuit? 


Case Law no. 1

Person A has filed this lawsuit to you with this object and legal cause:
· Cancellation of the proof of legal inheritance issued by the notary; 
· Return of inherited property held by the defendant B. 

Issues that are presented for solution 

1. Is the object of the lawsuit fairly constructed by the plaintiff A?
1. What is the nature of the proof of legal inheritance?
· Give your opinion by reasoning it. 
 
Case Law no. 2

Persons A and B are legal heirs to the estate left after death by their father C.

Person B has a dwelling house as part of the inherited property as he has lived there together with his father. 

Based on this fact, person A has filed a lawsuit against his co-heir, person B, with the object and legal reason as follows: 
 
· The obligation to recognize me as heir; 
· Division of inherited property; 
· Return of inherited property.

 
Issues that are presented for solution  

1. What is the nature of the proof of legal inheritance?
2. Was the object of the lawsuit correctly constructed by the plaintiff A? 
· Give your reasoned opinion regarding the enacting clause of the judgment.
 

Week 18  


The main learning issues 

·  Issues of judicial theory and practice related to legal inheritance;
· Inheritance in a direct line and inheritance  in the indirect line; 
· The difference between legal and testamentary inheritance; 
· Issues of correct practical meaning of Article 361 of the Civil Code;
· A heir incapable of work; 
· Analysis of Articles 363 and 371 of the Civil Code

Methodology

· Power Point presentation;
· Case law; 
· Works in groups; 
· Debates.  


The structure of teaching organization 

· Presentation by the lecturer: (Total, 1 teaching class = 2 presentations of 30 minutes); 
· Discussions, debates, oral exercises in auditorium under the observation of the lecturer, (2 teaching classes).

Self-study questions  

1. Does legal inheritance compete with testamentary inheritance? 
2. How do you understand the content of the Article 361/2 of the Civil Code?
3. What are the criteria that an entity must meet to be considered an incapable heir under the Civil Code? 
4. What is the practical meaning of direct legal inheritance?
5. What is the practical meaning of indirect legal inheritance?

Case Law no. 1

The District Court of Durrës with the judgment of 27.06.1994 has decided the confirmation of the legal fact on the recognition of the owner of the applicant R.K for the house that is an object of trial. 

In the application with object: 
· Proving the legal fact of the recognition as the owner of the house under trial; 
The applicant claimed that in 1943 his father (M.K) died, leaving as his first legal heirs: 
· His wife, (Z.K); 
· His sons,  (M.G, N.K); &  
· The applicant himself, (R.K).  

As they lack the relevant documents, he has claimed from the court the issuance of the proof of inheritance. 

At the same time the applicant R claimed that he owned a two-room house with a kitchen, which he inherited from his father M.K and since this house is not registered in the Real Estate Registration Office, he has requested the proof of the legal fact of his being as the owner of this house.

Issues that are presented for solution 

· Has the court acted fairly in accepting the applicant’s request by recognizing him as the sole exclusive owner of the house?
· What should be the investigation that the court should have done in the entirety of the evidence presented?


Case Law no. 2   

It results to be evidenced that A died on November 31, 2006 and left his children B, C and D as his first heirs.

It also results that B entered into a loan agreement with a banking institution and received an amount of 200,000 Euros to finance his business, with an interest of 6% per year.

B had paid only two annual installments in the amount of 7500 Euros. B had also left as collateral an immovable property in the value of 150,000 Euros.

In February 2006 the bank undertakes legal actions for the mandatory execution of the executive title (of the loan contract). 
One month after the death of the testator (A), B through a notarized declaration renounces the inheritance for all the property left in inheritance including a dwelling house left by the testator  (person A).   

By enforcing the executive title the bank learns of such an action and asks B to revoke the renunciation, as it is the only asset they can use for the collection of the remaining part of the obligation. 

The person B does not do such an action. 

In these conditions, the bank addresses the court with a lawsuit with object:  
· Division of inherited property, (residential house).


Issues that are presented for solution 

· What is the legal nature of the judicial dispute?
· Is considered the object of lawsuit filed by the bank?




Week 19 

The main learning issues 


· Doctrinal principles and the character of the will as a unilateral legal action; 
· Will with universal title and special title; 
· Interpretation of the will;
· Ability to dispose and the ability to win by will;
· The concept of indirect children;
· Analysis of Articles 374 - 377 of the Civil Code ; 
· Criteria that a will must meet to be valid; 
· Issues of the disposition of  testator’s will;
· Legacy. Its distinction from testamentary inheritance and from encumbrance, under our legislation; Comparison with other legislations, (French, Italian legislation and the Civil Code of 1929). Problems of relative and absolute invalidity of the will;  
· Legal reservation. Analysis of the Article 379 of the Civil Code;
· Relatively invalid wills and absolutely invalid wills. Analysis of the Article 411 of the Civil Code;
· Lawsuit for the regulation of consequences arising from the invalidity of the will as a unilateral legal action;
· Inheritance claim lawsuit; 
· The lawsuit of the division of inheritance and the relationship with wills that are absolutely invalid. 


Methodology

· Power Point presentation;
· Case law; 
· Works in groups; 
· Debates.



The structure of teaching organization 

· Presentation by the lecturer: (Total, 1 teaching class = 2 presentations of 30 minutes); 
· Discussions, debates, oral exercises in auditorium under the observation of the lecture, (2 teaching classes).


Self-study questions

· What are the theoretical criteria that a testament must contain as a unilateral legal action?
· What is the content of the testament?
· How can be interpreted a testament? 
· What are the criteria that a will must meet under the Civil Code and the law on notary,  to be valuable in form and content?  
· When is considered the issue of the validity of the will?
· When is considered the issue of the validity of the disposition of the testamentary will?  
· What do you mean by relatively invalid and absolutely invalid wills? 
· How is attacked the invalidity of the will in court?
· Can a woman be appointed as heiress in the form of a testamentary inheritance? 
· What is the practical meaning of the institute of exclusion from inheritance?
· What is the connection between Articles 379 and 361/2 of the Civil Code?
· How would you interpret the content of the Article 377 of the Civil Code?
· How is attacked in court an absolutely or relatively invalid will? 
· How would you interpret in the practical sense the content of the Article 411 of the Civil Code?
 

Case Law no. 1

Defendant I.B is the son of F.T, the first wife of the late V.T, who turns out to have died before him. 

With the notarial act of the date 1.2.1994, the late V.T has disposed as his property, a two-storey house, which consists of 5 rooms, 2 bathrooms, 2 corridors located in the neighborhood Kërcinj in Kruja.

After his death he left this property to the son of his first wife, the defendant I.B.

The plaintiff has lived in this apartment even after the death of the late V.T.

The defendant I.B requested in court the release and surrender of the apartment by the plaintiff H.T.

The plaintiff H.T claiming that, the deceased had at the time of the disposing of the will, a living brother and sister, has sought the absolute invalidity of the above testament.

The plaintiff H.T claims that, referring to the time when the will was drafted, the provisions of the Civil Code of 1981 apply to the resolution of the conflict

According to her claim it turns out to have been disposed of in opposition with paragraph 2 of the Article 113 of the Civil Code of 1981. 

The plaintiff H.T is the second wife of the late V.T, with whom she had a child born on 15.02.1993. 

According to the claim of the defendant in the statement of defense, the testator V.T, has not excluded from inheritance his minor child, and according to him this is confirmed by the certificate of family composition. 

He also claims that at the time of the testamentary disposition, there were no other heirs inheriting by substitution, a fact that is proved by the certificate of family composition. 

In the trial it was proved that the notary testament was drafted on 01.02.1994 and the late V.T died on 17.10.2013.

Also, at the moment of drafting the will, it turns out that the deceased were alive, sister B.B, who died on 27.08.2000 and brother M.T, who died on 17.12.2015.  

Issues that are presented for solution  

· Considering the circumstances of the fact which provisions of the Code will apply, in relation to the opening of the legal relationship of inheritance: 
i. Provisions of the Civil Code of 1981; (or)  
ii. Provisions of the Civil Code in force?  
iii. In each case mention the provision that supports your reasoning.
· With which applicable laws are related the criteria for the validity of the will as a unilateral legal action? Provide the reasoned opinion and relevant legal basis.
· Is the testator free (in our case and according to the content of the case) to dispose in the favor of any person his property after death?
· Give your reasoned opinion as a judge of the first instance regarding the lawsuit filed by the plaintiff according to the object.


Case Law no. 2   

The Elbasan District Court has decided to reject the lawsuit of D.SH against A.K and B.K for the annulment of the will. 

Plaintiffs appealed against the appeal, claiming that the will was made under the influence of fraud, intimidation or madness. 

Plaintiffs in their lawsuit have alleged that the father of the litigants was ill-treated by the defendant A.K

During the trial from the evidence administered in the file resulted that parents of parties lived continuously with the defendant A.K, who behaved well with them and there was no quarrel or disagreement between them.

Their father, named O.K, of his own free will in 1988 made a testament in the favor of defendants A and B.K.

Even their mother M.K who died in 1990 has disposed her property with the testament of 25 September 1989, only in the favor of defendants A and B.K and has excluded the plaintiffs from this inheritance.   

Issues that are presented for solution 

· Has the object of the lawsuit been raised correctly considering the legal nature of the case?
· In lawsuits with the object of annulment of the will for reasons claimed by the plaintiffs, what is the moment where parties should be based on their claims and objections?
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· Judgment no. 1350, date 06.10.2005, of the Civil College;
· Judgment no. 1437, date 20.10.2005, of the Civil College;
· Judgment no. 49, date 26.02.2009, of the Civil College;
· Judgment no. 400, date 06.04.2006, of the Civil College;
· Judgment no. 1320, date 01.12.2006, of the Civil College; 
· Judgment no. 782, date 20.06.2002, of the Civil College;
· Judgment no. 6, date 24.01.2007, of the United Colleges; 
· Judgment no. 139, date 15.02.2007, of the Civil College; 
· Judgment no. 892, date 15.05.2003, of the Civil College;  
· Judgment no. 379, date 20.09.2011, of the Civil College;  
· Judgment no. 372, date 15.09.2011, of the Civil College;  
· Judgment no. 52, date 02.12.2012, of the Civil College;   
· Judgment no. 464, date 25.10.2011, of the Civil College;  
· Judgment no. 455, date 20.01.2011, of the Civil College;   
· Judgment no. 42, date 26.01.2012, of the Civil College;  
· Judgment no. 379, date 18.09.2012, of the Civil College; 
· Judgment no. 52, date 02.02.2012, of the Civil College;  
· Judgment no. 5, date 20.01.2016, of the Civil College.  




SECOND SEMESTER


· Topic 8: Obligations and contracts. Pre-contractual phase, (12 classes)

Weeks 20 - 22   


Topic description

In this topic will be elaborated contractual principles related to:
 
· The display of contractual will; &   
· Forms of the expression of will in civil contracts and in administrative contracts, being focused on differences in decision-making by competent courts. 

Silence and conclusive actions remain more problematic to be interpreted in market and judicial practice, so in this topic there will be an important place for them.   

Albanian tradition and culture of communication, especially in contracts with foreign parties have to be treated with caution.     

In this topic will be elaborated also:      

· Pre-contractual phase; 
· Proposals;  
· Acceptance;   
· Preliminary talks; 
· Advertising; 
· Public offer; 
· Gentlemen agreements; 
· Unilateral promise; 
· Preliminary contracts and practical problems related to them;  
· Trust and its definition;  
· Judicial decisions related to the treatment of the concept of trust, the concept of commercial practice and its application in case law; 
· Comparative view;




A special space for analysis will have: 

· Interpretation of contracts, according to the Civil Code and according to the treatments based on the Contract Law of the European Community.   

In the third week will be analyzed:  

· Termination of the contract; &   
· Most often encountered cases in court practice;  
· The difference between termination by cancellation and termination by waiver of contracts; 
· The difference between the renunciation of contract agreement and renunciation from contract; & 
· Consequences of terminating the contract; 
· Consequences of renunciation and cancellation of contracts.


Week 20			

Methodology

· Power Point presentation;
· Case law; 
· Works in groups; 
· Debates.

The structure of teaching organization 


· Presentation by the lecturer: (Total, 1 teaching class = 2 presentations of 30 minutes); 
· Discussions, debates, oral exercises in auditorium under the observation of the lecturer, (2 teaching classes).


The main issues of the topic


· Contractual principles related to the expression of the contractual will;   
· Forms of the expression of will in civil contracts and in administrative contracts. Differences in decision-making by competent courts; 
· Silence and conclusive actions. Albanian tradition and culture of communication, especially in contracts with foreign parties; 
· Pre-contractual phase. Proposal, acceptance, preliminary talks, advertising


Self-study questions 


1. Does the term contract differ from the term agreement?
2. What are gentlemen agreements? Do they have legal consequences? Are they mandatory to be enforced by the coercive force of the state? 
3. Does the contract have to have a name? Does the lack of a name invalidate the contract?
4. What is good faith and bad faith in a contractual relationship? How do they affect the interpretation of the contract?
5. In what relation is the deposit contract with the preliminary contract and the advance payment?

Case Law 

· Parties
 
· Plaintiff: E.D; 
· Defendant: Company D;
· Object: Price return due to the difference in the actual size of the item and the price paid for the sale of the immovable item.
· Legal basis: Articles 752, 753 of the Civil Code.








· Facts

· Between parties has been concluded a sale and purchase contract for a real estate item “kaferi pastiçeri”.
· Contract price 500,000 Euros highly liquidated by the parties.
· During use, the purchasing party notices that there is a difference in the area of ​​the building of 30 m2 (from 171 m2) and therefore demands the return of the overpaid price.


· Claims of the defendant


· The price set in the contract is not per m2 measurement, but is based on the real estate itself, including the activity. The difference also includes the functional local spaces.

· The court of first instance decided to accept the claim in part, the difference in actual size was smaller than that claimed by the plaintiff. 
The Appeal Court of Tirana decides to leave the decision in force to uphold the decision.

· Reasoning  

“It is true that the item sold is as a whole, without setting a price per unit of measurement, but basically the contract has two essential elements of legal action, the area and the total price.....”.  


· Duties assigned to the Appeal Court 

“…without being focused simply on the mere expression and literary meaning of the words, it must assess the conduct of contracting parties as a whole, before and after the conclusion of the contract, in order to determine their true and common purpose. Moreover, in the interpretation of a contract, on the principle of good faith of the parties, the court has the legal obligation to make an assessment of all contractual terms in harmony with each other, not being limited to specific clauses.

Specifically, if the will and intention of litigants has been the sale of an immovable property, at a price set on the basis of a payment for each unit of measurement, then the resulting changes will be taken into account by noting the real and physical condition of the item and the description under the contract.

As above mentioned, the High Court decided to annul the decision of the Appeal Court and to return the case for retrial to that court.





Questions on the case law 
 
1. How is the interpretation of the terms of the contract affected by the intent of parties and their contractual conduct in the terms of the trust?


Week 20, (The second 3 classes in classes of Administrative Law)  

Issues for discussion combined with the subject of Administrative Law 

With the course of Administrative Law: (3 classes of presentation and debate)  

· Demonstration of the will to enter into a contract in Civil and Administrative Law

Self-study questions

1. How is the conclusion of a civil contract different from the conclusion of an administrative contract?
2. What are the legal disputes related to the stage of concluding the contract of sale in the civil and administrative field?



Case Law 

Judgment no.107, date 24.2.2016, of the High Court

· Facts 


It has been proven that the company MB Kurti ltd., has entered into two procurement procedures for the supply of the defendant party with food items, from which has been qualified as the winner.  

In the first procurement the supply contract was concluded on 04.07.2007, while for the second procurement, it does not appear to have been concluded any concrete contract. However, from tender acts and the bid price form of the date 24.07.2008, are evidenced the quantity of goods with which the defendant party was to be supplied, the delivery schedule and the price.  


The plaintiff claimed that he regularly has performed the foreseen supplies of food items according to the contracts above, but the defendant party did not liquidate the value of the delivered goods for the period June - December 2007 and 1.8.2008 - 31.12.2008 in the amount of 4,202,097 ALL

This amount, according to the plaintiff, is proven through receipts, delivery acts, and tax invoices filed in the court file.

The First Instance Court accepted the lawsuit for both claims. The Appeal Court upheld the judgment in force.

None of the signatory parties has set in the signature a date which is different from the one holding the invoice, i.e. the date 24.12.2007. This proves that this invoice was issued and filed to the plaintiff on this date.

The supply contract of the date 04.06.2007 has determined that, “The term of this contract starts on 04.06.2007 and ends on 31.12.2007.”

Thus, the supplier had the legal obligation to fulfill the obligation to deliver the goods by 31.12.2007, while the supplier had the obligation to liquidate the value of the goods at the time of delivery.

It turns out that the plaintiff in the capacity of the supplying party has fulfilled the contractual obligation within the deadline specified in the contract, i.e., 7 days before the end of the contract, respecting it in complete. Therefore, the claim of State Advocacy that this invoice was submitted late is not valid and is unsubstantiated.

At the end of the tender is the obligation of the contracting authority and the winning operator to enter into the relevant contract, after the publication in the Bulletin of Public Notices. 

The Administrative College of the High Court considers that the conclusion of the contract between the contracting authority and the winning operator is a necessary condition within the meaning of the law, on public procurement.

In point 5 of the Article 58 of law no. 9643, date 20.11.2006, on public procurement, amended, the legislature has provided that, “if no relevant contract is concluded between the contracting authority and the operator declared winner in the tender, then the contracting authority has the right to enter into contract with the other successor operator, listed in the list of participants.” 

The conclusion of a contract is a necessary formalization expressly provided in the law, which later serves to prove the existence of rights and obligations, in a certain relationship in the field of public procurement.

Considering what is mentioned above, in the conditions when the plaintiff has not entered into the supply contract according to the provisions of law no. 9643, date 20.11.2006, on public procurement, amended, cannot claim the settlement of the obligation as well as the payment of interest on arrears.  

Only if this action was formalized according to the provisions of this law, the plaintiff would have the right to request its fulfillment, and consequently would have the legal guarantees provided by law no. 9643, date 20.11.2006, on public procurement, amended. 

The plaintiff in this trial did not sign a supply contract with the defendant, in order to claim from the latter the fulfillment of the contractual obligation.  

The High Court has decided to dismiss the lawsuit in relation to this request.

Questions on the case law 

1. In what relationship is the supplier’s trust with the service recipient and the form required by law to enter into the contract?
2. Can the supply party be defended against the claim for unjust enrichment? 


Week 21, (3 classes)

Methodology

· Discussion on the main issues of the topic; 
· Case law; 
· Works in groups; 
· Debates.


The structure of teaching organization 

· Presentation by the lecturer: (Total, 1 teaching class = 2 presentations of 30 minutes); 
· Discussions, debates, oral exercises in auditorium under the observation of the lecturer: (2 teaching classes).

The main learning issues  

· Pre-contractual phase, Public offer, Gentlemen agreements, Unilateral promise, Preliminary contracts and practical problems related to them; 
· Trust and its definition, Judicial decisions related to the treatment of the concept of trust;
· The concept of commercial practice and its application in case law,  Comparative view.

 
Self-study questions

1. What is the difference between a pre-sale contract and a sale promise?
2.  Do the promise of sale and the preliminary contract of sale have the same legal obligation?
3. What is a unilateral promise and how does it differ from a promise of  sale made by two parties and by a notarial deed? 
4. What is the difference between a contractual condition imposed by the parties and a legal condition imposed by law? Illustrate the answer being based on legislation for the sale of lands to foreigners.
5. Is public offering different from newspaper advertisements?

Independent oral exercise 

· Comparative overview of trust and commercial practice in order to give the concept and the definition on them.

· The auditor will be divided into groups that will work independently under the guidance of the lecturer. 
· Their conclusions will be presented at PowerPoint.

Case Law 

CMS Andonnino Ascoli & Cavasola Scamoni vs  AJM Slovenija ltd., Judgment no.145, date 4.5.2016, of the Civil College of the High Court 

· Object of trial

· The obligation of the defendant party to fulfill the monetary obligation deriving from the informal service contract, according to invoice no. 1, date 05.11.2009, as well as to pay the compensation for the damage caused by the delay in the fulfillment of the obligation.

· Plaintiff: A company that has as object of its activity, the performing of legal services.

· Defendant: A ltd., whose object of activity is, import, export, production and wholesale and retail trade of plastic materials, duralumin, glass, etc.

· Circumstances of the case 

The defendant, on October 9, 2009, at 10:46 AM sent an e-mail to the plaintiff with object: 

· Request for advice, in which he asks for help to check the contract, which was offered by another Albanian entrepreneur in the process of his business.  

In response to this e-mail, on October 9, 2009, at 10:53, the plaintiff replied by setting the date of the meeting to receive the documents.

On 9 October 2009, the defendant replied to the plaintiff apologizing that he could not meet him on Tuesday because he was traveling to Slovenia and would return on Wednesday.

For this, the defendant asked the plaintiff to meet before he left because he was in a hurry and the construction company was waiting an answer from him. 

On 9 October 2009, at 11:38, the defendant proposes a meeting for Monday after 14:00. 

At the meeting of 9 October 2009, the parties met in the plaintiff’s office. The plaintiff had received in pdf format copies of documents which he had requested to be checked.

At this meeting, the plaintiff requested from the defendant to send the same documents in Word.doc format so that the plaintiff could work on them.

On October 12, 2009, at 16:47, the defendant sent all documents in Word.doc format through e-mail.

On 14 October 2009, at 10:39, the plaintiff wrote: 
· ”… we are reviewing the contracts you gave us and we will send you the re-drafted version, maximum from today afternoon. The fee for the service you requested from the Senior Associate is 250 EURO/hour. With your approval, we believe that we will be able to send you the latest versions of the other two agreements within the next day.”    


On 14 October 2009, at 16:57, the plaintiff sent another e-mail with two documents: 
i. A concise memorandum regarding the potential options for the structuring of the transaction between AJM Slovenia ltd., and AGI Kons ltd.,; &   
ii. A draft supply and service agreement, waiting for comments. 

On October 16, 2009 the parties meet to review comments.

On 16 October 2009 at 20:26 the plaintiff emailed the revised agreement following comments.

On 18.10.2009 at 14:15 the defendant sent an e-mail to the plaintiff: 
· “It was a pleasure to meet you and your colleagues, but it seems that there has been a misunderstanding as to your fees. Based on my experience so far, prices for different types of tariffs have been fixed, depending on the complexity of the contracts and not depending on the hours spent on them … Our company can not afford to pay thousands of Euros for a contract, so in case we do not agree on a fixed price for the contract in question (payment compensation with apartments) I am forced to terminate the cooperation with you and I am forced to ask you to issue an invoice for the work you have done until now. ” 

On 20.10.2009 at 12:16 the plaintiff sent an e-mail to the defendant writing: 
· “Attached is the draft I have prepared for the transfer of the two apartments in relation to the supply and service agreement, for your consideration and comments.”

Also on 20.10.2009 at 13:15 the defendant sends an e-mail to the plaintiff writing: 
· “Stop working on this issue ... I will explain later.”

On November 9, 2009, the plaintiff sent an e-mail with subject [Invoice], saying that:
· “Please see the attached documents. We will send you the original invoice very soon.”   

On 10 November 2009, the defendant sent an e-mail to the plaintiff, writing that since there was no agreement between them on this matter, they could not accept and recognize this invoice. 

The defendant has refused payment for services that are alleged to have been performed by the plaintiff.

The plaintiff claims an Informal Service Contract and has requested to pay to him the amount of 7500 Euros given in the invoice of the date 05.11.2009. 

Questions on the case law

1. What do we mean by informal service contract? 
2. When a contract is considered to have been signed? 
3. Are we in the terms of a contract in the case of the actions provided above? 
4. How should be interpreted the above actions? 


Week 22	
	
The main learning issues 


· Interpretation of contracts; Types of interpretation under the Civil Code and under the treatments based on the Contract Law of the European Community; 
· Practical problems of interpreting the contract under the Albanian Civil Code; Council Directive 93/13/EEC of 5 April 1993 on unfair terms in consumer contracts;  
· Rules of contract interpretation, good faith and bad faith, commercial custom as a source of Contract Law, principles of the EU Code of Contracts, etc.


Methodology

· Power Point presentation;
· Case law; 
· Works in groups; 
· Debates.  

The structure of teaching organization   

· Presentation by the lecturer: (Total, 1 teaching class = 2 presentations of 30 minutes); 
· Discussions, debates, oral exercises in auditorium under the observation of the lecturer, (2 teaching classes).


Case Law 

Judgment no. 52, date 22.1.2013, of the High Court  

The annuity contract must contain and indicate a minimum of obligations, actions or categories of actions of the nature of maintenance and/or care, which must be required, respectively fulfilled, by the beneficiary of the annuity and the debtor of the rent. 

The obligation to be fulfilled by the rent debtor and the benefit that comes from the life annuity must be concrete.

The maintenance and care of the beneficiary of the annuity cannot be based simply on completely general, a priority, moral, spiritual statements, etc., which make this obligation indefinite.

In the case object of trial, by first instance courts is accepted that it is verified that between litigant parties is established a life annuity contract.   

The plaintiffs have made alienation, donating a residential apartment in exchange for the obligation of the defendants to take care of the plaintiffs for the entire time they are alive. 

In addition to the fact that the plaintiffs are elderly, the contract generally provides for the obligation of care without indicating and orienting any concrete and defined form of care. 

The plaintiffs have requested the termination of this contract because defendants do not exercise the care they have assumed through the contract. 

Claims for the termination of the contract are as general as the provision of the contract itself. 

The plaintiffs claim that after some time the care has not been at a satisfactory level for them, and even due to opposing views regarding the degree and frequency of care between parties there are contradictions to the point of the non-fulfillment of  care obligation. 

The defendants, on the other hand, claim that they continuously fulfill the obligations for care, maintenance, cleaning, etc., work and care for the home and for the plaintiffs, but the plaintiffs are confused in what they demand and pretend.

The court makes an analysis of the practical aspects of the annuity contract. 

The Civil College affirms that the annuity contract, in itself, contains two objects: 
	
1. On the one hand is the alienation of an immovable property (including the case of donation) by the person in whose favor the rent is created to the rent debtor; 
2. On the other hand, is the payment of annuity through payments in certain installments, through the performance of certain actions of maintenance, care, etc., by the debtor of annuity in the favor of the person in whose favor the life annuity is created.

The signed contract intends: 
1. Donation of the apartment by the plaintiff (beneficiary of life annuity) to the defendant (debtor of the annuity); &  
2. Fulfillment of the obligation by defendants to take care of the plaintiff party. Thus, the encumbrance title would be the performance of the actions by defendants to take care of plaintiff parties.

However, in the case object of trial, miss the minimum necessary elements that are essential to meet the condition of validity of the annuity contract, regarding the existence of the concrete object that forms the subject of this contract, as it does not present even minimally the definite elements of precautionary actions that must be met by the defendants versus the plaintiffs. 

Such a situation makes the contract concluded between litigant parties a contract with an indefinite object, causing the invalidity of the contract itself.

Interpret the contract and its object whether it is definite, indefinite or determinable. 


Week 23, (3 classes)  

Methodology

· Discussion on the main issues of the topic; 
· Case law; 
· Works in groups; 
· Debates.


The structure of teaching organization 

· Presentation by the lecturer: (Total, 1 teaching class = 2 presentations of 30 minutes); 
· Discussions, debates, oral exercises in auditorium under the observation of the lecturer, (2 teaching classes).


The main learning issues  

· How do you understand the terms: 
i. Breach of contract; 
ii. Termination of contract;
iii. Cancellation of contract;
iv. Invalidity of contract?   
· Termination of contract and the most frequently encountered cases in the judicial  practice;
· What is the difference between termination, cancellation and waiver of contracts?
· What is the difference between the giving up from the signing of a contract and the giving up of a contract?
· What are the consequences of terminating the contract?
· What are the consequences of the giving up and cancellation of contracts? 

Self-study questions

1. Make an analysis of the Article 672, first paragraph, of the Civil Code;
2. What is the relationship between the deadline and the reason for renunciation?
3. What is the relationship between the cause of renunciation and reasons of renunciation?
4. Make an analysis of the Article 672, second paragraph, of the Civil Code;
5. What is the relationship between the notification form for renunciation from loan contracts with a term of 7 days or one year of renunciation?  
6. How is combined the form with the deadline in the second paragraph?  
7. Can a contract be revoked after several years from its conclusion, when parties have fully executed the contract?
8. Can a contract be terminated after several years from its conclusion, when parties have fully executed the contract?
9. What are the legal and logical limits of resolution or withdrawal/revocation?
10. Can the selling and buying parties be restored to their former state if there is mutual will?
11. What is the legal action to be accomplished in this case?
12. Can be canceled the contract of sale signed by parties with a notary deed and registered in the Immovable Property Registration Office?
13. Are there legal reasons for which the sales contract can be terminated? What are they? But in our case are these causes considered? 
14. Let’s assume that the Appeal Court decides to terminate the contract of sale and the High Court leaves the decision in force, what legal action should the buyer take in this case?
15. What actions can be taken in case the buyer has not received notice of the trial?


Independent oral exercise 

· Termination, renunciation and cancellation of the contract synonymous? Illustrate with case laws.

· The auditor will be divided into groups that will work independently under the guidance of the lecturer. Their conclusions will be presented in PowerPoint.

Case Law

In 2010 A sells to B a property consisting of a 6-storey building and land + yard of 1000 square meters, for the price of 1.5 million US dollars.

In 2013, B sells the above property to C for 1.7 million $.

In 2015, A and B make an agreement for revoking the sales contract signed  in 2010 and the return of parties to their previous state. 

Also, B and C revoke their sale made in 2013.

Parties present themselves to the Immovable Property Registration Office to complete the registration but the employee refuses saying that this agreement for contract revocation is invalid. 



Literature on topic 8

· Semini, M., Law of Obligations and Contracts, Scanderbeg books, Tirana, (2016);
· Hetemi, Mehedi J., Obligations and Contracts, Luarasi, Tirana, (1998);
· Dauti, Nerxhivane, Law of Obligations, Pristina, (2004);
· Obligations and General Contracts, Luarasi, published according to the 1932 original;
· Judgment no. 52, datë 22.1.2013, of the High Court;  
· Unifying Civil Judgment no.  4, date 10.12.2013; 
·  Unifying Civil Judgment no. 2, date 27.3.2012;
·  Unifying Civil Judgment no. 8, date 10.6.2011; 
·  Unifying Civil Judgment no. 2, date 21.1.2011;  
·  Unifying Civil Judgment no. 1, date 17.1.2011; 
·  Unifying Civil Judgment no. 1, date 26.11.2010; 
·  Unifying Civil Judgment no. 2, date 6.1.2009;
·  Unifying Civil Judgment no. 1, date 6.1.2009; 
·  Unifying Civil Judgment no. 3, date 12.2.2008; 
·  Unifying Civil Judgment no. 12, date 14.9.2007; 
·  Unifying Civil Judgment no. 10, date 12.9.2007; 
·  Unifying Civil Judgment no. 5, date 22.1.2007;
·  Unifying Civil Judgment no. 13, date 9.3.2006;
·  Unifying Civil Judgment no. 9, date 9.3.2006;
·  Unifying Civil Judgment no. 7, date 24.3.2005;
·  Unifying Civil Judgment no. 4, date 24.3.2005.


· Topic 9: Fulfillment and non-fulfillment of contractual and non-contractual obligations

Weeks 24-26

Topic description

In this topic will be elaborated: 

1. Fulfillment of obligations; &   
2. The importance of the principle of correctness and honesty in a fair agreement for parties. 
 
In the judicial practice will be evidenced/analyzed: 

· Problems related to the non-execution of obligations;  
· Debtor’s delay;  
· Loss of creditor’s interest; 
· Inability to fulfill obligations; 
· Conflicts arising from the renunciation of the contract and its termination; 
· Means of ensuring the fulfillment of the obligations;   
· Mortgage, pledge, bail, deposit, etc.   

Illustrations will be provided with practical cases related to: 

· Causing property and non-property damage; 
· (In the case of the non-performance of contracts) the illustration will be given in contrast to the non-contractual damages lawsuit. 

There will be a special analysis of the: 

· Damage resulting from unfair competition ; 
· Damage deriving from products and the identity of producers; 
· Other damages and the criteria for their determination.  


There will also be a comparative treatment related to the: 

· Regulation (EC) No. 864/2007 of the European Parliament and of the Council of 11 July 2007 on the law applicable to non-contractual obligations (Rome II). 



Load: 6 classes, (of which 3 classes in classes of Civil Law and 3 classes in classes of Civil Procedure)   

Week 24, (6 classes), 3 first classes in classes of Civil Law 

The main learning issues

· Fulfillment of obligations and the importance of the principle of correctness and honesty in a fair agreement for parties;
· Non-execution of obligations, debtor’s delay, loss of creditor’s interest, inability to fulfill obligations;
· Quality in compliance; Related legal and contractual provisions;
· Place and manner of fulfillment; Deadline and delay;
· Regulation (EC) No. 593/2008 of the European Parliament and of the Council of 17 June 2008 on the law applicable to contractual obligations (Rome I); 
· Regulation (EC) No. 864/2007 of the European Parliament and of the Council of 11 July 2007 on the law applicable to non-contractual obligations (Rome II). 


Methodology: Power Point presentation, case studies, works in groups, debates.


The structure of teaching organization 

· Presentation by the lecturer: (Total, 1 teaching class = 2 presentations of 30 minutes); 
· Discussions, debates, oral exercises in auditorium under the observation of the lecturer, (2 teaching classes).


Self-study questions

1. What do you mean by accident, accidental damage and force majeure? Where do they differ from each other?
2. Is the state of natural disaster in the conditions of a global pandemic a major force? How does it affect the fulfillment or non-fulfillment of contractual obligations?

Case Law 

Judgment no. 9834, date 18.10.2012, of the First Instance Court of Tirana 

· Facts

The trial of this case, based on the Article 179 of the Code of Civil Procedure, took place in the absence of the defendant party. 

Agency for the Administration of Sequestered and Confiscated Assets

To the plaintiff party, (the Agency for the Administration of Sequestered and Confiscated Assets),  by order no. 2, date 03.12.2004, has passed into administration the property (an apartment VIth floor with an area of ​​94.5 m2 in TWIN TOWERS tower.)

On 30.12.2010 the Agency for the Administration of Sequestered and Confiscated Assets, in the capacity of the legal administrator of the property, has signed the lease contract no. 483 with the defendant (Plus Oils ltd.,).

This contract is concluded for a period of one year until 31.03.2012, with the right to renew it. In point 5 of this contract, parties have agreed on the price of the rent and the manner of payment.

The property subject to the contract would be used by the tenant as an office. In other provisions of the contract subject to trial, parties have agreed on mutual rights and obligations, including the obligation of the lessee, (Plus Oils ltd.,).

In point 10 of the contract are foreseen cases of the termination of the contract.

It is proven that the defendant party was not correct in fulfilling the contractual obligations.


Questions on the case law   

1. Are the conditions of the lease contract no.483, date 28.03.2011 fulfilled?
2. If not, what are the effects and consequences of this non-compliance?

Case Law 

In court comes a lawsuit of the entrepreneur of the company A.Y ltd., which requires the payment of 50% of the price of the enterprise. 

· Facts

The entrepreneur wins the tender to build a customs point. After concluding the contract, the entrepreneur receives from the Customs Directorate 50% of the price value.
Once the deed is delivered, the entrepreneur demands the payment of  price difference.

Nearly one year after the end of the contract, the entrepreneur files a lawsuit and seeks compensation for the enterprise and compensation for the damage caused by the delay.

At the trial, the customs representative objected, saying that customs did not exist anymore. 

During the judicial investigation it turns out that it was broken as a result of a storm.

So, at the moment of the judgment, the deed does no longer exist.


Questions 

1. Does this fact matter to the judgment? 
2. How does it affect the process?


Individual written exercise  

1. How does serious negligence and forms of fault affect contractual and non-contractual civil liabilities? 
· (The answer should be given in no more than 250 words).


Week 24, (3 second classes in classes of Civil Procedure)

The main learning issues


· Means of ensuring the fulfillment of obligations. Mortgages, bail, collateral, etc., practical cases related to them. Practical problems in the work of judges;    
· Causing property and non-property damage; 
· Damage resulting from unfair competition, damage resulting from products and the identity of manufacturers, other damages and the criteria for determining them. 



Issues for discussion combined with other courses 

A. Combination with the course of Civil Procedure 

1. Means of securing the fulfillment of the obligations and compulsory execution; 
2. Civil procedural means in various trial processes (counterclaim, rebuttal, expert interrogation, etc.), seen in relation to civil law institutes such as: 
· Damage compensation; 
· Contracts, etc., (3 classes).     

Methodology: Power Point presentation, case studies, works in groups, debates.

The structure of teaching organization 

· Presentation by the lecturer: (Total, 1 teaching class = 2 presentations of 30 minutes); 
· Discussions, debates, oral exercises in auditorium under the observation of the lecturer, (2 teaching classes).



Self-study questions

1. What do you mean by present and future assets in the meaning of the Article 530 of the Civil Code?
2. How does the criminal condition differ from the late payment interest?
3. What do you mean by an evaluative criminal condition in the meaning of the Article 115 of the Civil Code?
4. Will be paid as late interest any interest rate set by the parties to the contract? 
5. Does the voluntary acceptance of late payment of the obligation matter?
6. Can both late interest and execution of the obligation be required, (Article 542)?
7. Is there any harm from delayed non-fulfillment of the obligation? If not, will the default interest be extinguished?


Case Law

In the case law with parties: P.M versus G.G, with object: the obligation of the defendant party from the loan contract, results that:
· With the loan contract, the plaintiff lender has lent to the defendant (borrower) the amount of 61,500 (sixty one thousand five hundred) Euros, of which the borrower in May 2013 has manually liquidated only the amount of 4500 Euros. 
· In the content of the contract parties have determined that this amount will be returned one year after the conclusion of the contract. The borrower has used as collateral all his assets. 
For details, see the judgment no. 8684, date 10.11.2015, of the First Instance Court of Tirana. 

Case Law

A was the owner of two shops and on 20.03.2008, leased them to B. 

The term of the contract is 5 years, with the right of renewal. A declares orally that if he sells them, the preferred buyer will be the tenant. Based on this the tenant makes investments.

On 05.07.2007 A sells to B the first shop. 

On 10.12.2009, A concludes with B a deposit contract for the second store, where it provides that until 31.01.2011 will be given the price of 200000 Euros, while the deposit which was 40,000 Euros, was paid. 

On 20.01.2011 B applies for a bank loan. The bank’s evaluation commission finds that the store is not 96.5 square meters, but 15.8 square meters less.

B notifies A of this and does not pay the difference of the sale price because he wants a discount that is almost 50,000 Euros. 

On February 10, 2011 A sells the property to C, who goes to B and asks for the store. 

Questions

1. What are the relations between the deposit and contract installments?
2. Does it matter that the immovable property is in fact smaller in size than those provided for in the ownership certificate?
3. Does the tenant have the right to refuse to pay the price difference on time, or is he in arrears?
4. Does the owner have the right to sell the item to C?

Written group assignment 

· Mortgage as a guarantee for the fulfillment of the obligations and court practice related to the mortgage in borrowing, sale, etc.
The assignment will be presented at the Power Point.


Compulsory literature 

Doctrine

· Semini, M., Law of Obligations and Contracts, Scanderbeg books, Tirana, (2016);
· Hetemi, Mehedi J., Obligations and Contracts, Luarasi, Tirana, (1998);
· Dauti, Nerxhivane, Law of Obligations, Pristina, (2004);
· Obligations and General Contracts, Luarasi, published according to the 1932 original;

Legislation

· Civil Code of the Republic of Albania, approved by law no.7850, date 29.07.1994, amended;
· Law no. 48/2014, on late payments on contractual and commercial obligations; 
· Civil Code, 1981; 
· Civil Code, 1929.

Judicial practice 

· Unifying Civil Judgment no. 4, date 10.12.2013; 
· Judgment no. 9834, date 18.10.2012,  of the First Instance Court of Tirana;
· Unifying Civil Judgment no. 5, date 30.10.2012;
· Unifying Civil Judgment no. 3, date 29.03.2012;
· Unifying Civil Judgment no. 2, date 27.03.2012;
· Unifying Civil Judgment no. 8, date 10.06.2011;
· Unifying Civil Judgment no. 1, date 17.01.2011;
· Unifying Civil Judgment no. 1, date 26.11.2010;
· Unifying Civil Judgment no. 2, date 06.01.2009; 
· Unifying Civil Judgment no. 5, date 20.01.2009;
· Unifying Civil Judgment no. 19, date 15.11.2007;
· Unifying Civil Judgment no. 12, date 14.09.2007;
· Unifying Civil Judgment no. 10, date 12.09.2007;
· Unifying Civil Judgment no. 8, date 12.09.2007;
· Unifying Civil Judgment no. 6, date 24.01.2007;
· Unifying Civil Judgment no. 3, date 24.01.2007;
· Unifying Civil Judgment no. 5, date 22.01.2007;
· Unifying Civil Judgment no. 13, date 09.03.2006; 
· Judgment no. 1385, date 08.04.2002, of the First Instance Court of Tirana;
· Judgment no. 3, date 03.02.2006, of the High Court;
· Judgment no.155, date 19.03.2003. 
· Judgment no.1314, date 03.02.2006;
· Judgment no. 3870, date 13.06.2005;
· Judgment no.2256, date 01.06.2004;
· Judgment no.312, date 26.09.2003;
· Judgment no.140, date 12.02.2003;
· Judgment no.5638, date 21.10.2004; 
· Judgment no.2038, date 16.04.2004; 
· Judgment no.273, date 03.03.2003; 
· Judgment no.389, date 02.06.2003; 
· Judgment no.1314, date 03.02.2006; 
· Civil Judgment no. 353, date 05.07.2011, of the Civil College of the High Court; 
· Civil Judgment no. 6, date 24.01.2007, of the Civil College of the High Court; 
· Civil Judgment no. 1, date 06.01.2009, of the Civil College of the High Court; 
· Civil Judgment no. 5, date 20.01.2009,  of the Civil College of the High Court;
· Judgment no. 12, date 18.05.2006, of the Constitutional Court; 
· Judgment no. 39, date 18.07.2012, of the Constitutional Court.



· Topic 10: Compensation for damage, (6 classes) 

Week  25	

Topic description	  

The topic that is related to extracontractual damages will begin with: 
	
· Identifying the differences between the damage that comes from the contract and the damage that comes from  extracontractual conflicts;
· A special distinction will be made between the claim for damages and the claim deriving from contract. 

In this topic will be analyzed concepts, such as: 

· Damage;
· Conditional liability; 
· Innocent liability;
· Mixed liability; 
· Collateral damage;
· Moral damage;
· Biological damage;
· Non-property damage, etc. 

Types of damages will be related to: 

· Unfair competition; 
· Products;
· Minors;
· Solidary Liability, etc.


Load:6 classes, (of which 3 classes in classes of Civil Law and 3 classes in classes of Legal Writing) 

Week  25	
	
The main learning issues

· The meaning of damage and the meaning of guilt. Are there cases of innocent liability in Civil Law?
· Causing property and non-property damage. Material damage.
· The difference between contractual damage and non-contractual damage.
· The difference between the lawsuit filed for the causing of damage with lawsuits arising from the contract.
· Damage resulting from unfair competition, damage resulting from products and from the identity of manufacturers, other damages and the criteria for assigning them. 
· Moral damage and the way of its calculation.
· Regulation (EC) No. 864/2007 of the European Parliament and of the Council of 11 July 2007 on the law applicable to non-contractual obligations (Rome II). 
· Legislation applicable in court cases related to extracontractual  liability of administrative bodies, (3 classes).

Methodology: Power Point presentation, case studies, works in groups, debates.

The structure of teaching organization 

· Presentation by the lecturer: (Total, 1 teaching class = 2 presentations of 30 minutes); 
· Discussions, debates, oral exercises in auditorium under the observation of the lecturer, (2 teaching classes).

Self-study questions

1. What are the conditions of civil liability?
2. What is the organogram of damage compensation?
3. What are the types of extracontractual damage? 
4. What are the claims for damage compensation?
5. What is the damage compensation formula? 
6. What kind of damage is caused? What is the extent of  damage? Is there a missing profit and how much is its extent?
7. Are we facing innocent liability?   
8. Are we facing mixed liability? 
9. What is the time to be taken into account by the court for calculating the damage: 
i. The moment of filing a lawsuit;  
ii. The moment of making a final decision; (or)  
iii. The moment of the execution of the court decision?
10. Can a separate lawsuit claim damages for the period from the court decision for the execution of the executive title until the moment of execution?
11. Is there moral damage and personality damage when information is provided about incorrect or illegal activities of political opponents?
12. Does it matter if the debate and statement is made in the parliamentary session, at the headquarters of the respective party or in an interview done on a TV show?
13. Analyze the Unifying Judgment no.12, date 14.09.2007, of the United Colleges of the High Court, in relation to: 
· The breakdown of the entity and family relations, the reduction of the quality of life and the creation of concerns of individuals from interferences in private life. Explain the expression, “The objective shock of daily life must be compensated.” 


Case Law 

Judgment no. 1320, date 31.3.2003, of the First Instance Court of Tirana and Judgment no. 215, date 26.02.2004, of the Appeal Court of Tirana   

For the case: K.C versus Panorama Grup association; 

With object: Compensation for damage from the violation of honor and personality of 3,280,000 ALL for the writing,  “Scandal in Court...” where false information is published about a trial where a person has been acquitted by a court.  

Issues for discussion

· Is moral damage a necessary condition for publicity? 

Case Law 

 In the case: N.T versus Edisud ltd., Association, (The newspaper “Shqiptare”);
With object: Compensation of honor and personality for the violation of moral and economic rights as tye result of the publication of the novel “Turpi” in the appendix “Milosao” of this newspaper through quotations and selections, under contemptuous and discrediting expressions for the author.

On 20.06.2004 and 18.07.2004 were published excerpts from the plaintiff’s novel in the section: Recycle Bin.

The plaintiff addressed a letter to the editor-in-chief of the newspaper, but in the response published publicly in the newspaper from the first page to the fourth page, the novel “Turpi” was treated as a theft of the novel “Thikat” by Ernest Koliqi, (the novel “Thikat” of the plaintiff as an apology for state security, also giving personal accusations versus the author.) 
 
The plaintiff party was defended by arguing that in the press could be published criticisms and comments on literary works. 

Judicial practice for discussion 

In the decision no.00-2022-473(37), date 02.02.2022, for the trial of civil cases with object damage reward caused because of the non-respecting of contractor obligations, CCHC has argumented that, is not guaranteed a fair legal process, that has on its base the complete and multidimensional and the principle of contradiction. The court examines the claims that arise because of the non-respecting of a judicial relationship of obligation, should identify the existence of the obligation and later claim for its application. The regulation of the direct legitimating implies that, the right of lawsuit should be exercised only by the subject that is violated in the subjective rights or in its legitimate interests (active legitimating) and only versus the subject that with its actions or non-actions has caused the violation of these rights or interests (passive legitimating). The replacing of the subjects in the judicial relations of obligation may become because of the law or because of the contract (typical case is the safety contract). Furthermore, the CCHC considers that for the accepting of the civil responsibility for contractor and extra contractor damage, should be met some cumulative conditions: 1) the existence of the illegal fact and the non-fulfilling of contractor obligation; 2) the existence of damage; 3) the direct and immediate causal relation between the action and illegitimate non-action and of the derived consequence, which should be material and judicial; 4) the action or non-action to be done on guilt. Through material causal relation, is verified who is the responsible person (active subject) and the relation cause – consequence, between the three objective and subjective elements of the illegal fact. To read completely the decision, visit the link:http://www.gjykataelarte.gov.al/web/37_00_2022_473_8763.doc.

Exercises and debates

· Exercises, debates, independent work group and presentation on topic: 
a) Damage caused by the loss of a loved one and the Albanian and foreign case law related to this trial. 


Combination with other courses 

A. Combination with the course of Legal Reasoning, (3 classes) 

Exercises and debates

· Individual written work combined with the course of Legal Writing and Reasoning on topic: 
a)  Preparation of a court decision for a lawsuit with the object of compensation for non-contractual damages. 

B. Combination with the course of Administrative Law,  (optional classes)


The main learning issues


· Fulfillment of obligations and the importance of the principle of correctness and honesty in a fair agreement for parties. 
· Non-execution of obligations, debtor’s delay, loss of creditor interest, inability to fulfill obligations.
· Regulation (EC) No 593/2008 of the European Parliament and of the Council of 17 June 2008 on the law applicable to contractual obligations (Rome I), (2 classes).
· Regulation (EC) No. 864/2007 of the European Parliament and of the Council of 11 July 2007 on the law applicable to non-contractual obligations (Rome II), (2 classes).
· Conflicts arising from the renunciation of the contract and its termination. 
· Means of ensuring the fulfillment of obligations. Mortgages, bail, collateral, etc. Practical cases related to them. Practical problems in the work of judges. 
· Causing property and non-property damage. 
· Damage resulting from unfair competition, damage resulting from products and from the identity of manufacturers, other damages and the criteria of their assigning. 
· Regulation (EC) No. 864/2007 of the European Parliament and of the Council of 11 July 2007 on the law applicable to non-contractual obligations (Rome II).


Exercises and debates

· Exercises, debates, independent work group and presentation on topic: 
a) Damage caused by the loss of a loved one and the Albanian and foreign case law related to this trial. 
· Individual written work combined with the course of Legal Writing and Reasoning on topic: 
b) Preparation of a court decision for a lawsuit with the object of compensation for non-contractual damages. 
· Exercises, debates, independent work  combined with the course of Civil Procedural Law. Oral Power Point presentation on topic: 
c) Civil procedural means in court proceedings for damage compensation. Counterclaim in the case of mixed liability. 

Literature

· Semini, M., Law of Obligations and Contracts, Scanderbeg books, Tirana, (2016);



Optional Doctrine

· Hetemi, Mehedi J., Obligations and Contracts, Luarasi, Tirana, (1998);
· Dauti, Nerxhivane, Law of Obligations, Pristina, (2004);
· Obligations and General Contracts, Luarasi, published according to the 1932 original.


Legislation

Civil Code of the Republic of Albania, approved by law no.7850, date 29.07.1994, amended. 

Judicial practice 

· Judgment no.3, date 19.01.2005, of the Constitutional Court;  
· Judgment no. 1, date 06.01.2009, of the United Colleges;
· Judgment no. 52, date 02.02.2012, of the United Colleges; 
· Judgment no. 37, date 24. 01. 2012, of the Civil College of the High Court; 
· Judgment no. 59, date 07.02.2012, of the Civil College of the High Court; 
· Judgment no. 13, date 09.03.2006, of the United Colleges;
· Judgment no. 256, date 01.06.2010, of the Civil College of the High Court;
· Judgment no. 15, date 10.01.2010, of the Civil College of the High Court;
· Judgment no. 133, date 29.03.2011, of the Civil College of the High Court; 
· Judgment no. 1, date 09.01.2009, of the Civil College of the High Court; 
· Judgment no. 932, date 22.06.2000, of the United Colleges; 
· Judgment no. 1017, date 16.06.2005, of the Civil College of the High Court; 
· Judgment no. 5, date 31.05.20011, of the United Colleges;
· Judgment no.1385/ Judgment no.383 basic reg., date 04.11.2002;   
· Judgment no. 3 / Judgment no.1314 basic reg., date 03.02.2006; 
· Judgment no. 1385, date 8.4.2002, of the First Instance Court of Tirana; 
· Judgment no. 3, date 3.2.2006, of the High Court. 



· Topic 11: Special contracts 

Weeks 26-30	

Topic description

The analysis of specific contracts will begin with:
 
· Sales contract and practical cases related to it;  
· Sale of goods; 
· International sales;
· Sale of real estate;   
· Sale of land and agricultural land. 

In this topic will be analyzed also: 

· Lease contract and practical cases related to it; 
· Difference from emphyteusis and borrowing;
· The difference of the rent from the usufruct etc., (Invited prof. E. Pupe). The entrepreneurship contract has a frequent place in judicial conflicts and practice related to it has problems. 

A special place in this topic is going to have the analysis of the: 

· The nature of the risk in the enterprise; 
· The difference between: 
a. the enterprise and the preliminary sale; 
b. the enterprise and the sale with ownership reserve;
c. the enterprise and the simple company.

There will be also an analysis of problems related in the judicial practice with:  

· Supply contract, the right of exclusivity; 
· Relation of supply with sale and common legal basis; 
· Fulfillment of obligations deriving from supply and cases of the termination of supply contract;
· Problems encountered in the judicial practice related to the supply of goods, the loan agreement, the order, the agency, life annuities, etc. 



Load: 12 classes (3 classes a week x 4 weeks), 	(Week  26-30)

Week 26

The main learning issues


· Sales contract and practical cases related to it;  
· Object of the contract of sale; 
· The moment of transfer of ownership;
· The moment of delivery of the item; 
· Causes of sale invalidity; 
· Statute of limitations;
· Inaccurate and unfair price. Price correction;
· Sale with ownership reserve;
· Sale of goods;
· International sales; 
· Sale of real estate;
· Sale of land and agricultural land;
· Unifying judgment no. 13, date 09.03.2006, of the High Court: 
i. Absolute sale invalidity. Article 10 of the law on to the transparency of the auction process and the equality of its participants has been violated;
· Directive 1999/44/EC of the European Parliament and of the Council of 25 May 1999 on certain aspects of the sale of consumer goods and associated guarantees;
· Donation contract  ;
· Supply contract;
· The right of exclusivity;
· Supply link with sales and common legal basis; 
· Fulfillment of obligations arising from the supply and cases of termination of the supply contract;  
· Problems encountered in judicial practice related to the supply of goods.


Methodology 	

· Presentation by the lecturer: (Total, 1 teaching class = 2 presentations of 30 minutes); 
· Discussions, debates, oral exercises in auditorium under the observation of the lecturer: (1 teaching class);
· Combination with other courses: with the course of Legal Reasoning, (3 classes) (optional). 

Self-study questions

1. If in the contract where the price is paid in installments the parties do not expressly provide for the reserve of the property, and it is not considered as existed as a normal condition of the contract, how do you understand the expression, “Reserve transfer of ownership with the above condition should be reflected in the contract”?    
A) What are the conditions for the validity of the legal action? Is valid the sales contract that is not registered in ASHK?  
B) What will be considered the moment of the gaining of  ownership: 
· The moment of signing the sale and purchase contract by parties to  the notary; (or)  
· The moment of the registration of property to the relevant real estate register? 
C) What is the effect of the registration of the alienation of immovable property in ZRPP? Does the non-registration of the contract make the legal action invalid? 
2. If it is found that the price of an immovable item has been miscalculated and the buyer has paid less, can be claimed the invalidity of the sale of the item? What is the legal basis?  
3. Are we before the price error, (Article 98)?
4. Does the part of the item replaced or repaired by the seller have the same warranty period as the item itself ? 
5. Is an accepted condition for quality non-guarantee from parties the placement of the table, the purchased goods are not returned? Is the seller irresponsible for the defects of the item presumed?


Case Law 

· Facts

A is the author of the Flowers of Life sculptural group, produced by her for the National Cultural Center for Children.  

A has sold the work to the National Cultural Center for Children in 1987 and from that moment on it is established by a sentence of local authorities in the spaces of the Palace of Pioneers in Tirana.
 
On 09.11.2005, the National Cultural Center for Children, has signed a lease agreement with  Kinema Milenium 2 for a period of 10 years along with a together with a bar-coffee garden. 

A requires the payment of the sculpture rent. 






Questions 


1. Is the object of the lease contract clear? How will be interpreted the object specified as: “…has rented the Kinema Milenium 2 for a period of 10 years along with a together with a bar-coffee garden.” 
1. What are the limits of the leased item? Is the Flower of Life sculptural group included in this rental?
2. What is the legal status of sculptures in relation to immovable property?
3. Who exercises the property rights over a work that is placed in a public place? What are the author’s relations with the owner of the work that is placed in a public place?  


Case Law 

· Facts

Parties have entered into a sales contract. The seller at the time of its conclusion, was involved in another lawsuit because of the conflict with other persons regarding the object of the contract.

In the contract is foreseen that the sale price of the item will be 800,000 Euros, and remains unchanged,  while the payment of 100,000 Euros made by the buyer will be considered as part of the contract price if the litigation ends in the favor of the seller.   

The contract foresees that, if the contract will not be executed because of the fault of the buyer, then he loses the amount of 100,000 Euros and pays the damage caused to the other party.

But, while this trial was completed in the first instance, the seller also entered into a lease contract with G.P, under which, the latter rented the property subject to trial for a period of three years.   

The buyer sends a notarized reminder of the contract they have made together. 

In response to the notarial reminder, the seller informed that she refuses to fulfill the obligation, because the plaintiff A.I made the notarial notification after the expiration of the two-month period provided in Article 2 of the contract concluded between the litigant parties.

The buyer files a lawsuit in court and seeks the execution of the signed contract  and the transfer of ownership of the property described above.

The Civil College of the High Court notes that, in the correct interpretation of this contractual condition, in the circumstances that the defendant was a party in the judicial process, it belonged to the latter to inform the buyer about the fact of the completion of the judicial process by inviting him to the execution of the contract. 

The plaintiff was not a party in the judicial process and had no obligation to inform the defendant of what she knew and should have known, namely the fact that the suspensive condition had been established and that the defendant had emerged victorious from trial and had to fulfill the contract against him for the transfer of the item in ownership. 

Also, for the defendant is not provided in the contract the right to withdraw from the contract.



Oral exercises and debates


· Sale, entrepreneurship, order and concession from the administrative and civil point of view;  
· Differences of material and procedural nature related to legitimacy, jurisdiction, etc., in the case of the intersection of civil law with administrative law for administrative contracts.

Week 27

The main learning issues

· Lease contract and practical cases related to it; 
· Recurrence of the lease and related issues;
· The dissolution of the lease and cases that bring dissolution; 
· Invalidity of the lease and its competition with cases of invalidity of legal actions in general; 
· Difference from emphyteusis and borrowing ;
· The difference of the rent from the usufruct etc., (Invited for 2 classes E. Pupe).


The structure of teaching organization 

· Presentation by the lecturer: (Total, 1 teaching class = 2 presentations of 30 minutes); 
· Discussions, debates, oral exercises in auditorium under the observation of the lecturer, (1 teaching class).

Self-study questions

1. Is the lease contract automatically renewed after the expiration of the term, if parties do not notify each other that they do not agree to its extension? 
2. How do you understand the lessee’s right of preference?
3. Is the sublease contract signed and under what conditions does it enjoy?
4. How does the rent differ from emphyteusis?
5. What is the difference between a finance lease and a traditional lease?


Case Law 

· Judgment no. 4639, date 29.04.2013, of the First Instance Court of Tirana.  

· Facts

The owner of an apartment has entered into a lease contract and has rented this apartment to the English citizen TH.P, pilot near Association Albanian Airlines sh.a.
 
The term of the rental stay is for a period of six months. The rent is 500 euros per month.

An annex contract has been concluded between parties under which the obligations arising from the lease contract would be paid by the airline association.

The association Albanian Airlines sh.a.has not paid the rent for the period 16 August 2011 - 15 April 2012.

All contractual obligations assumed by the defendant party to the third parties, have been paid by the lessor plaintiff K.P.

The lease contract in its Article 2 has provided the right of its reconnection after the expiration of the term.

In the trial was proved that despite the fact that was not concluded a formal contract, the relationship continued even after the expiration of the one-year term with the same rights and obligations.   


Questions 

· How will be analyzed the fact that after the termination of the contract after 6 months, even though the contract provided for the right to reconnect it by parties, no such action was taken, while the lease has continued? 



Oral exercises and debates

· Judicial practice related to the termination of the lease contract.

Oral exercises and debates

· Rent and emphyteusis, rent and usufruct. Differences and similarities. 



Week 28

The main learning issues

· Entrepreneurship contract and related practice; 
· Understanding entrepreneurship; 
· The moment of transfer of ownership over the work;
· Understanding the risk and its nature;
· Types of risk; 
· The difference of the enterprise from the order, transport, etc.;
· Obligations of  parties from the enterprise;
· Entrepreneurship guarantees; 
· Nature of risk in the enterprise; 
· Difference of the enterprise from the preliminary sale; 
· The difference from the sale with ownership reserve;  
· Distinction from simple association, and others;
· Risk in contracts in general: sale, transport; order, rent;
· Specific risk;
· Risk to the enterprise;
· Risk of insurance contract. 


The structure of teaching organization 

· Presentation by the lecturer: (Total, 1 teaching class = 2 presentations of 30 minutes); 
· Discussions, debates, oral exercises in auditorium under the observation of the lecturer, (1 teaching class).

Oral exercises and debates

· Judicial practice related to the termination of the lease contract.  

Oral exercises and debates

· Impossibility of fulfilling the obligations in the supply contract and the destiny of resolving related court disputes.


Self-study questions

1. How does the risk in the transport contract differ from the risk in the enterprise contract?
2. Are the consequences that come from the unforeseen circumstances in charge only of the entrepreneur or even of the customer? What is the limit that separates this responsibility? Does the answer change in case the entrepreneur’s fault competes?
3. What should be the nature of the risk for an ordinary order contract to be converted into an enterprise contract?
4. Does it matter if the title of the contract is general or unspecified? How should it be to determine if it is venture or not? How should the court reason in its decision in these cases?  
5. How does a civil lawsuit compete in criminal proceedings related to criminal offenses in the field of construction and entrepreneurial activities?  

Case Law 

Construction of 6-storey building + a basement with garages. The foundations are filled with water after a few days of rain.

Tests and maps have not revealed problems for the sustainability of the terrain where it is being built.  

Maps of Italy before World War II, taken from the State Archives show that the old water supply pipeline of Tirana is 2m deeper than the current one and has a pipeline outlet that brings rainwater. 

The change in the project raises the construction cost for garages by doubling it. 


Only two customers agree with the price increase.


Questions

1. How does risk liability differ from non-compliance liability?
2. What are considered unforeseen circumstances?

Case Law 

Judgment no. 280, date 07.12.2016, of the Civil College of the High Court

· Parties

  
Plaintiff: S.K ,(pursuant to Orderer).
Defendant: Association K sh.p.k and Association Xh.05. 
Object: The obligation of defendants to implement the entrepreneurship contract, date 10.09.2009 and the delivery of the apartment. 


· Facts

Between parties is concluded an entrepreneurship contract with a notary deed of the date 10.09.2009, with object: 

· The construction of a residential apartment with an area of ​​100.3 m2 in the building that entrepreneurs were building in the city of Pogradec. 

The plaintiff is the legal heir of the client Y.K, who passed away after the signature of the contract. 

The price for the apartment was set at 35,000 euros and was paid by the late Y.K.

According to the contract, it is decided that at the end of works and with the payment of the price, the apartment will be handed over with keys in hand.

The client claims that the entrepreneurs refused to hand over the apartment, even though the client has fully fulfilled its obligation to pay the price. 

Currently the residential apartment turns out to be owned by the Association K sh.p.k.

The defendants refuse to surrender on the grounds that the price has been paid to the Association Xh.05. and not to Association K sh.p.k.

The court finds the entrepreneur in the conditions of the non-fulfillment of contractual obligations.

The Appeal Court concludes that the defendants not only have to immediately fulfill the obligation to hand over the residential apartment, but at the same time they have to recognize the ownership of the heirs of the client Y.K over this property and should not commit any act that infringes illegally their rights over it. 

The defendant has recognized and transferred the ownership to the plaintiff in the substantial sense of the right of ownership through a contract under Article 163 of the Civil Code.


Judicial practice for discussion 

In decision  no.00-2022-677(117), date 06.04.2022, For civil issues with object the obligation to restitute the sum of money for the confiscation of the form of the insurance of the contract, the CVHC considered that, already is a consolidated practice that mistakes in proceeding are examined preliminarily by the High Court, before the examination of the base of the case. In the concrete case, the lawsuit is submitted by an organ of public administration, for a dispute that is created during the application of an administrative contract, for the realization of a public service that was drafted in the form of an enterprise contract and was accompanied by the insurance contract. This one has an accessory character in relation to the administration contract and cannot be examined as independent. Consequently, will attend the same judicial regime, since the obligation to pay the guarantee does not derive from the insurance contract, simply is transferred the liability for this obligation from the entrepreneur to the insurance company. Considering that, this issue should be examined according the administrative trial, the CCHC has emphasized that the non-respecting of the subject competence makes the judicial sentence absolutely invalid and the claim for the respecting of this skill may be discussed by the persons interested in trial, also chiefly in every phase of the process. The violation by the court of the procedural rules after the examination of the dispute out of their subject competence, is considered violation of the constitutional principle of the fair legal process, where are included those violations that influence directly to the legal process, whose verification would violate the fundamental rights and freedoms of the individual, alike the right to be judged by a court created by law (referring to the decision no. 11/2009 of the Constituional Court). To read the decision in full, visit the link:http://www.gjykataelarte.gov.al/web/117_00_2022_677_9142.doc.

Week 29

The main learning issues


· Insurance contract and the specified terms of this contract related to: 
i. Insurance policy; 
ii. Insurance premium; 
iii. Insurance case;
iv. Reinsurance, etc.
· Compulsory insurance;
· Risk recognition and forecasting; 
· Minimization of the consequences of risks; 
· Risk-accident relations; 
· Accident loss management; 
· The importance of securing the vehicle and travel life; 
· Purpose: the return the expense to profit;
· Invalidity versus ineffectiveness in the insurance contract; 
· Inefficiency versus non-execution of obligations; 
· (Absolute and relative) lawsuit of invalidity of legal action; 
· Lawsuit of in-kind fulfillment of contractual obligations;
· Lawsuit for the termination of the contract for substantial non-performance, ( for the non-payment of premium before the event occurs);
· Insurance contract and contract of automobile, air and sea transport. Their specifics.

The structure of teaching organization 

· Presentation by the lecturer: (Total, 1 teaching class = 2 presentations of 30 minutes); 
· Discussions, debates, oral exercises in auditorium under the observation of the lecturer, (1 teaching class).

Oral exercises and debates

· Judicial practice related to the termination of the lease contract.

Oral exercises and debates

· Impossibility of fulfilling the obligations in the supply contract and the destiny of resolving related court disputes.


Self-study questions

1. When does insurance take effect? Is the insurance valid if the insurance premium has not been paid? Is the insurance valid when paid after the insurance event has occurred? 
2. How is the life insurance contract combined with the bank loan contract? 
3. What are the specifics of health insurance? Is a case diagnosed with cancer that results recovered 8 years ago considered as a data that makes the life insurance invalid if the insurer is not informed at the time of entering into the contract?
4. What kind of insurance contracts are recognized in the national and international market?

Case Law 

The Association  Sigal Uniqa Group Austria sh.a, with interested subjects: The Association Real X  sh.p.k;


With object: 

· Abrogation as incompatible with the Constitution, of the judgment no. 00-2012-1593 (269), date 24.05.2012, of the Civil College of the High Court;  
· Suspension of the execution of the judgment no.00-2012-1593 (269), date 24.05.2012, of the Civil College of the High Court.


· Facts 

The Association Real X  sh.p.k has signed with the Association Sigal Uniqa Group Austria sh.a,  the contract of the insurance of goods in transport.  

The amount of insurance was 1,300,000 USD with conditions Total Loss Only.
 
The value of the insurance premium was set at $ 5,040, not paid.  

On 30.06.2007, around 19:00, the ship transporting the goods sank in Indian waters along with the secured cargo. 

The Association Real X  sh.p.k sought compensation from the Association Sigal Uniqa Group Austria sh.a, but it has refused.

Three days after the sinking of the ship, the plaintiff also paid the insurance premium, a payment that was made on 02.07.2007 at First Investment Bank in Tirana. 

The First Instance Court and the Appeal Court have concluded that the ship sank because of  the fault of the carrier of goods and the insured did not comply with the terms of the insurance contract for timely notification and minimization of losses, which frees the insurer from compensation. 

The insurance contract covered the total loss of goods only and that the insurer is obliged to pay only when the goods have been completely lost and there is no possibility for its recovery. 

The trial proved that the ship sank 2 miles from the entrance of the port, at a depth of 14 m and that there was a possibility for the goods to be recovered, which means that it has been done by the owner of the ship.

The  High Court did not respect the constitutional standard of the judgment by a court determined by law as it exceeded the competencies and limits of the case, basing the decision on facts and circumstances that do not result from the evidence obtained and evaluated by both first instance courts.
In the meaning of the review function of the High Court, sanctioned in the Article 141 of the Constitution, under the Article 472 of the Code of Civil Procedure, the Civil College of the High Court has the authority to examine problems related to non-compliance or misapplication of material and procedural law, while Article 485 of the Code of Civil Procedure has given the right to the Civil College or to the United  Colleges of the High Court to, inter alia, decide to overturn the decision of the appeal court and leave in force the decision of the first instance court, as well as to simultaneously change the decisions of  two lower courts.  

The High Court can decide on the merits of the case only if the dispute can be resolved on the basis of the same facts and evidence assessed by the judge of fact and which form the basis of the decision in which a misinterpretation of the law has been made. Its control should be focused only on the legality and merits of the appealed decisions, i.e., on the manner of law enforcement by  lower courts.

In case the High Court finds that the evidence administered is not sufficient to reach a conclusion or that further assessments are needed, it does not assume the powers of the judge of fact but has to restitute the case for rejudgment intending the correction of decision defects.

The Constitutional Court considers that:  

· The High Court, resolving the case on the basis of evidence and facts that have not been administered and proven in an equal trial and in the application of the principle of contradiction, as well as making a re-evaluation of evidence, at a time when the applicant not only had no right to discuss them in the High Court, but was also unprepared to present his arguments regarding the facts of the case, has placed him in a differentiated position in relation to the other party, violating his right to be equal in a fair and independent trial.  


The Constitutional Court decided: 

· The abrogation, as incompatible with the Constitution of the Republic of Albania, of the judgment no. 00-2012-1593 (269), date 24.5.2012, of the Civil College of the High Court and the sending of the case for reconsideration to the High Court. 



Questions for discussion  

1. Is the contract valid?
2. Has the maritime transport insurance contract entered into force?   
3. When is the contract considered as concluded?  
4. What are the consequences of parties from the moment of entering into the contract?
5. What are the obligations of parties?

Compulsory literature 

Legislation

· Law no.10076, date 12.02.2009, on compulsory insurance in the transport sector,  amended by Law no. 10455, date 21.07.2011;  
· Law no.9267, date 29.7.2004, on the activity of insurance, reinsurance and insurance and reinsurance intermediation,  amended by Law no. 9338, date 16.12.2004 and by Law no. 9685, date 26.02.2007; 
· Civil Code of the Republic of Albania approved by law no.7850, date 29.07.1994, amended; 
· Maritime Code of the Republic of Albania, approved by law no. 9251, date 08.07.2004;
· Air Code of the Republic of Albania, approved by law no. 10040, date 22.12.2008,  (Article137, compulsory insurance); 
· Regulation of the Financial Supervisory Authority no.75, on compulsory insurance premiums in the transport sector, approved by board decision no.75, date 28.08.2009; 
· Regulation of the Financial Supervisory Authority no. 53, date 25.06.2009, on the treatment of damages covered by the compulsory insurance contract in the transport sector.  

Judicial practice 

· Judgment no.27, date 24.06.2013, of the Constitutional Court;  
· Judgment no. 4639, date 29.04.2013, of the First Instance Court of Tirana.  


Week 30

The main learning issues

· Donation contract;
· Meaning of donation; 
· Object of donation; 
· Donation form;
· The moment when the contract enters into force;
· Obligations of the donor; 
· Conditional and encumbrance donation;
· Revocation of donation;
· Unusual donations; 
· The present property of the donor. Movable items; real estate; real rights;
· The pre-emption right and the right of compensation as an object of donation. Unifying Judgment no. 23, date 01.04.2002. 


Self-study questions  

1. Is the pre-emption right a real right?
2. Is the pre-emption right included in the inherited property?
3. Are included in the concept of the donor the pre-emption right and compensation right?
4. Is the donation a real contract?
5. Is the donation of an ideal right a consensual contract?
6. When does the donation take effect?
7. In what relation is the donation contract with a subsequent notarial declaration where the recipient of the donation assumes a condition or a burden on the donated item?



Case Law 

KKP has recognized to I.B the right of ownership over the land 3177 m2 and the pre-emption right for the object: printing house.

One of I.B’s heirs donated her share (1/7) to her nephew by donation. 

F.B has bought a part of the printing house in 1995 and in 1996 they also have bought the land from AKP.

F.B has requested the invalidity of the donation, because it is contrary to Article 762 of the Civil Code .

The donor has not been the owner at the time of the donation, as the decision of the KKP has recognized the property, but has not returned it. 

The donor  has only acquired the pre-emption right.


Case Law 

Case P.SH, a.sh versus XH.SH & SHOQËRIA E NDËRTIMIT Z.D.S sh.p.k third persons L.GJ and DH.M. 

The object of the lawsuit: Termination of the donation contract no. 730/491, date 25.02.1999 for the non-fulfillment of the burden, the obligation to give to the plaintiffs the construction surface of an apartment and a garage.
	
The First Instance Court of Durres has decided: Dismissal of the plaintiffs’ lawsuit as not based in evidences and in law.

The Appeal Court of Durres has decided: Leaving in force the civil judgment no.2297, date 10.10.2006, of the First Instance Court.

· Facts

With the donation contract and the notarial deed of the donor, they have donated to the defendant, in the capacity of the recipient of the donation, their inseparable parts in co-ownership of a house with a yard located in the city of Durrës. 

On the same day, the recipient of the donation made a notarized statement, with which is made a unilateral declaration that he will use the house for living and will not sell it to other persons. 
 
If he sold it, brothers and sisters had the right to demand the cancellation of the donation.

In 2002, the defendant along with other persons who are owners of neighboring immovable properties entered into a contractual relationship with a construction company. Under this contract, the defendant would benefit an apartment with an area of ​​80 m2 and a garage of 20 m2.     

In such circumstances, claiming that the condition of the donation for the non-alienation of the donated immovable property was violated, the plaintiffs filed a lawsuit in court requesting the termination of the donation contract and the obligation of defendants to recognize and transfer them to ownership 2/5 of the construction area of ​​the apartment 80 m2 and the garage 20 m2 benefited by the defendant from construction works carried out by the defendant ZDS ltd. 

Questions

1. In what relation is the donation contract with a subsequent notarized declaration where the recipient of the donation assumes a condition or burden on the donated item?
2. From the review of the content of the donation contract, it results that there is no provision or burden on the recipient of the donation.
3. From the notarial statement signed by the recipient of the donation, it is clear that the defendant is not part of the donation contract, therefore, does not constitute a condition that aggravates the donation, (Article 768 of the Civil Code.)
4. The notarial declaration is a one-sided expression of will, a declaration from which the declarant may withdraw at any time and circumstance. 
5. The burden or aggravating condition in the donation contract must be expressly provided in the donation contract. In this way it acquires legal value and the respective rights, obligations and consequences arise, both for the donor and the recipient of the donation.



(Optional) cases for discussion combined with other courses 

A. Combination with the course of Legal Writing and Reasoning  

a) How to prepare and justify a court decision for a lawsuit with object: 
· Fulfillment of obligations arising from the sale and compensation of contractual damage. 

Oral exercises, group work

A. Combination with the course of Administrative Law

Exercises, debates, independent work combined with the course of Administrative Law on topic:

· Judicial practice with object of the fulfilling of obligations and termination of  administrative contracts.	
	
Literature on topic 11

Legislation  

· Civil Code of the Republic of Albania, approved by law no.7850, date 29.07.1994, amended.

Compulsory literature   

· Semini, M., Law of Obligations and Contracts, Scanderbeg books, Tirana, (2016).

Optional Doctrine

· Hetemi, Mehedi J., Obligations and Contracts, Luarasi, Tirana, (1998);
· Dauti, Nerxhivane, Law of Obligations, Pristina, (2004);
· Obligations and General Contracts, Luarasi, published according to the 1932 original.

Judicial practice 

· Unifying Civil Judgment no.4, date 10.12.2013;
· Unifying Civil Judgment no. 5, date 30.10.2012;
· Unifying Civil Judgment no. 3, date 29.03.2012;
· Unifying Civil Judgment no. 2, date 27.03.2012;
· Unifying Civil Judgment no. 8, date 10.06.2011;
· Unifying Civil Judgment no. 4, date 30.05.2011;
· Unifying Civil Judgment no. 2, date 21.01.2011;
· Unifying Civil Judgment no. 1, date 17.01.2011;
· Unifying Civil Judgment no. 1, date 26.11.2010;
· Unifying Civil Judgment no. 2, date 06.01.2009;
· Unifying Civil Judgment no. 3, date 12.02.2008;
· Unifying Civil Judgment no. 20, date 15.11.2007;
· Unifying Civil Judgment no. 6, date 24.01.2007;
· Unifying Civil Judgment no. 3, date 24.01.2007;
· Unifying Civil Judgment no. 5, date 22.01.2007;
· Unifying Civil Judgment no. 4, date 01.02.2006;
· Unifying Civil Judgment no. 1, date 31.01.2006;
· Unifying Civil Judgment no. 5, date 30.03.2005;
· Unifying Civil Judgment no. 5, date 23.03.2004;
· Unifying Civil Judgment no. 42, date 12.11.2003;
· Unifying Civil Judgment no. 31, date 14.04.2003;
· Unifying Civil Judgment no. 25, date 28.03.2003;
· Unifying Civil Judgment no. 39, date 30.05.2002;
· Unifying Civil Judgment no. 23, date 01.04.2002;
· Unifying Civil Judgment no. 24, date 13.03.2002;
· No.1399 of Judgment, no.392 Act, date 09.04.2002;
· No.14t4 of Judgment, no.554 Act, date 11.04.2007.


3. Evaluation

This section explains in details: 

· Forms of the evaluation; 
· Evaluation criteria for every evaluation form related to the teaching load of the course;&
· The study load for students foreseen in point 4 of this program. 
.


The evaluation of the course of Civil Law is done in two forms, as follows:

A. By test, that is done at the end of the subject, in the written form and secreted. The opening of the envelopes with results and their comparison with the names of candidates is done publicly before all candidates that have participated in this test. 
 
Thesis of the test is divided in two parts: 


· First part – it is theoretical, with questions in the form of a test, descriptive questions, discussion of concepts, interpretation of legal provisions, analysis of juridical problems; &   
· Second part – it is practical and has two – three cases of judicial practice. 

Thesis of Civil Law has 70 points in total. Care has been taken in the composition of the thesis, so that to be included all the parts of Civil Law such as: 
· Subjects; 
· Representation;
· Ownership;
· Inheritance; 
· Statute of limitations;
· Obligations and contracts, intending the control of all knowledge of candidates in every part of the course. 

Lecturers can make evaluations with minitests for one of the parts of the course, such as: Property law, inheritance law, where the evaluation is done with scan tron with 25 points. In this case, that part of the subject will not be given again in the final test and its points will be deducted from the evaluation of the test going to 45 points. 

B. The continuous evaluation is done on the basis of the results achieved by: 

· Independent assignments handled in the written form;
· Presentations; 
· Discussions/debates in the auditorium;
· Assignments and every other product or material prepared by the candidate. 

This evaluation is in total 30 points and is attached to the final evaluation of the candidate who completes the School of Magistrates. In this evaluation will be included these components:

Participation and activation of candidates in discussions, exercises, resolution of practical cases, the manner of discussion and of scientific debate. Lecturers leave enough space of time for oral exercises, for presentations that are analyzed in every topic on the purpose of: 

a. A better activation of candidates;  
b. A simulation of the independent work in auditorium; & 
c. An independent discussion and a discussion in group. 

Part of this evaluation is also the method of communication and of the cooperation and of the behavior of the candidate in group with colleagues and lecturers of the subject.

Explanation: 
Written or oral exercise will be considered every individual work that is prepared at class with a volume of words of approximately 300 words.

Written assignment in group will be considered every assignment that consists in the submission and presentation of a material in PowerPoint with no more than 10 slides, where every candidate will prepare 2 – 3 slides with at least one case from national and international judicial practice. 

This part will be evaluated with 10 points.

B.2 Preparation of two (2) assignments, independent works, as well as presentations that are foreseen to be done by candidates. Evaluation of research and study skills, the respecting of the established terms by lecturers and the authenticity of the paper or of the oral presentation/discussion. This part is evaluated with 20 points, out of which 10 points is the maximal evaluation for the individual assignment and 10 points for the assignment on group. 






TABLE OF CONTINUOUS EVALUATION
Subject: Civil Law  
	

No.
	Name Paternity Surname 
	The evaluation of interactivity to the auditorium 
(20 points)
(calculated average of the following three components, assignments)
	Evaluation of written individual assignments 
(10 points)
(calculated average of two assignments)
	
Total
(30 points)


	
	
	Activation in the discussion of research questions and case laws.
(20 points)
	Evaluation in the preparation of exercises and of written individual assignments. 
(20 points)
	Evaluation of written assignments in group. 

(20 points)
	Assignment 1
(10 points)
	Assignment 2
(10 points)
	

	1
	
	
	
	
	
	
	




Explanation: 
Written assignment will be considered every individual assignment that is prepared within a week from the class where and when it is given and with a volume approximately 1000 words. 

For more details, see the following explanation. 

Be careful!

a. During the academic year in the subject of Civil Law will be done no more than two (2) individual or in group written assignments; 
b. In semestral subjects to be no more than one (1) individual or in group written assignment;
c. In the giving of every written assignment or oral exercise the lecturer will be careful to make  preliminary evaluation of the work load of the candidates for magistrate for the independent work in auditorium and/or out of it, considering indicators related to:

· Hours of research work; 
· Study of the given literature; 
· Practice study; 
· Comparative research from the jurisprudence of European countries and beyond;
· Time required for written preparation.

Explanation: 

1. Lecturers have academic freedom to select the nature of the exercises, assignments, of the independent work considering the nature of the topic and the targeted teaching objectives. Also, lecturers are free to select the number of monthly assignments as an independent work on the condition that monthly teaching loads to be within the parameters established in this program.
1. For the increase of practical capacities, candidates will follow the lesson in auditorium where will be combined the presentation of the lecturer with the independent work. 
1. Products of the independent work, presentations of exercises and written assignments of 2 hours’ study load will be prepared in word, Times New Roman theme font, Font 12, Space Multiple 1.15 and will have up to 1000 words /2 pages. Written assignments will have a study load over 2 classes and will have a number of words that will be increased proportionally and progressively. 
1. Written assignments/preparation of judicial sentences and so on that will have duration of over 2 classes, (for example, an assignment of 3 hours’ workload will have 1500 words, etc.) 
1. Oral reports accompanied by presentations on power point will be up to 10 slides for the independent individual/group work. 


4. Study and teaching load

In this section is given the total of teaching load. 

The advantage of the presentation of the study load in a separate session is the possibility of coordination for all courses, to see the total study load of students. 

Normally the teaching load (i.e. the load of the lecturer) is not reflected in teaching programs, because the education program is composed chiefly for students. 
 
The teaching load of the lecturer is an administrative problem of the institution. 

However, if is considered reasonable to be established the education load, the calculation done in the program of the course of  Civil Law may serve as basis even for other courses. 

Annual teaching load: 105 teaching classes, of which has a balanced report between the giving of theoretical knowledge and practical capacity for their implementation.   

Weekly teaching load for presentations: 3 classes/week /per group
 
Teaching class: 50 minutes 

Weekly teaching load of the candidate: 3 classes/week /per group

· The academic year is divided in two semesters, as follows:

a) First semester: 15weeks   
b) Second semester: 15 weeks
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[bookmark: _Toc20915968]
1.1 Course description

The subject of Criminal law is one of the disciplines of the of theoretical and practical education program of the School of Magistrates.  

Criminal law is the subject that has the rules that: 

a. Defend and establish  criminally punishable human behavior; 
b. The main institutes of law; 
c. Bases and limits of criminal liability ; 
d. Action of law in time and space; 
e. Punishments and ways of their imposition, etc. 
 

The subject of Criminal law is elaborated in harmony with other disciplines of law, such as: 

1. Criminal Procedural Law; 
2. Constitutional Law, etc. 


A special importance is given to:  

1) Identification of social causes of criminality; 
2) Their relation with measures and criminal punishments; 
3) The enlargement of different kinds of criminality;
4) The analysis of their method of organization; 
5) Cross-border crime. 

Criminal law should not be seen only as repressive discipline, but even as a legislative instrument in the function of: 

1. The rehabilitation of convicts; 
2. The protection of victims of criminal offenses; &  
3. The protection of minors in general.  
[bookmark: _Hlk14874913][bookmark: _Toc20915969] 
1. 2 The main course objective

The main course objective is as follows: 

The candidate will be able that, under the minimal observation and within a reasonable term to: 
· Take and study facts and circumstances of every case; 
· Focus the attention on the main or determining facts for the resolution of a concrete case of judicial practice;   
· Know and interpret the applicable law and the relevant jurisprudence for every concrete case; 
· To argument the resolution of a case of practice;  
· Draft of a judicial judgment logically structured and juridically reasoned in a criminal case with foreign elements that, under the factual or legal level of difficulty, can be considered basic.

[bookmark: _Toc20915970]1.3 Combination with other courses

The subject of Criminal law is one of the six basic courses of initial training in the School of Magistrates. 

Also, the Article 268 of the law, on governance, defines that, “Criminal law is part of the final test in the School of Magistrates in the second year of the initial formation.” 


The subject of Criminal law is combined with other courses of the first year of the initial formation in the School of Magistrates, such as with: 

a. The course of Criminal Procedural Law there will be a combination in matters, such as: 

· Criminal punishment in relation to the manner of its appointment in special judgments; 
· Non-conviction twice in cases related to foreign jurisdictions, (ne bis in idem); 
· Causal link in relation to scientific evidence;  
· The guilt as an element of the subjective side and its objectification to the court; 
· Criminal offenses of corruption in relation to the change of the charge and the legal qualification of the criminal offense. 
b. The course of Legal reasoning and writing there will be a combination on:  

· The principle of legality and the interpretation of law.
c. The course of  Family law there will be a combination on:  

· Juvenile criminal justice in relation to the best interest of the child; 
· Child trafficking. 
d. The course of  Customary & tax law there will be a combination on: 

· Crimes in the field of taxes, in particular with the administrative violations; &  
· Criminal offences in this area.

3. The course

Teaching objectives

To achieve the main objective (See 1.2 - The main course objective -), the course intends to achieve the concrete teaching objectives that are ranked in Annex 1, attached to this program.

Systematically, teaching objectives intend to capacitate candidates for magistrates in the directions according to the following structure:

[bookmark: _Hlk14795202]1. Understanding – Capacitating in the way of understanding: The participant has the capacity to understand, to explain, to identify, to classify and to discuss concepts, principles of and the main institutes of Criminal law needed for the creation of the inner conviction in the resolution of criminal conflicts. 

2. Implementation – Capacitating in implementation: The participant is able to use theoretical knowledge on concepts, principles and the main institutes of Criminal law in factual situations. At the end of the course, he/she is going to be able to: 
· Interpret concepts, principles and the main institutes of Criminal law based on facts of a situation of practice; 
· Organize and plan the steps that have to be taken for the resolution of a criminal conflict based on theoretical knowledge and facts of the case; 
· Debate and respect the different opinions of colleagues as well as to work & function in group.

3. Analysis – Capacitating in analysis: The participant is able to identify the relevant facts and to analyze legal frameworks so that to create an opinion based on all relevant data. At the end of the course, he/she is going to be able to: 
· Identify and select the respective details for a correct reflection of the facts of a concrete case; 
· To establish the necessary legal framework for the resolution of a criminal conflict;
· Establish/evidence the relevant facts and to apply the law for these facts, considering the circumstances of the concrete case; 
· Analyze the social context and its influence on the resolution of the conflict. 

This learning objective is related to the analytical competence of the candidate for magistrate and deals with issues by analyzing, examining and systematically evaluating different situations, processes and data; asks questions from a base of understanding; uses a logical line of thought that produces clear and transparent reasoning when forming judicial decisions. Development of analytical competence. When it comes to discovering the causes of problems and finding relevant information to make connections, this skill is quite well developed. There are training courses that focus on strengthening analytical skills and weighing information. However, when it comes to being able to create links, see the whole panorama, etc., there are fewer opportunities for development (or the opportunities for development are less favorable).  This is because such development is in the cognitive domain. 

4. Evaluation/creation - Capacitating on legal writing and reasoning: The candidate for magistrate is able to express his/her opinion clearly in a reasoned & argumented civil judicial sentence. At the end of the course, he/she is going to be able to: 
· Construct logically a judicial sentence in criminal conflict;
· Reason in the written form a judicial judgment;
· Give a correct and reasonable judicial judgment in criminal conflict;
· Formulate briefly and concisely the arguments that led to the taking of the decision. 

This objective is related to the decision-making ability. Decision-making competence means that the candidate for magistrate makes decisions based on the facts of the case and the applicable law, is decisive, confident, persistent and convinced of the verdict given, even when the pressure is on him. Maintaining a balance between speed – productivity – quality is important in effective decision making. Frequent seeking and receiving of feedback as well as willingness to change in this respect supports its development. 

Integrity and professional ethics in communication and behavior

The candidate manifests ethical and professional behavior, care in the way of communication with lecturers, administrative staff, colleagues and other candidates, demonstrates respect for the norms of social education, obedience to the rules and respect for them, balance and impartiality in relationships and in the work in group and team. 


These teaching objectives capacitate magistrates in the following competences:

Competence 1: Deep procedural/material knowledge from the domestic/European criminal jurisprudence: 

· To have clear and deep theoretical knowledge on concepts, principles and main institutes, in the field of Criminal law, combined with the practical aspect, by identifying the differences between institutes in different areas of law; 
· To know and evaluate deeply the attitudes and interpretations of doctrinal value in the judicial practice of the country and to follow on an updated basis the European jurisprudence that is applicable in the Albanian context (ECrtHR, ECJ, etc.); 
· To identify legal cases that appear in a factual situation, to establish its legal basis, to identify and to be conscious for legislative aims.

Competence 2: Capacitating in preliminary actions/investigations and the preparation of the judicial séance 

· To study the file/material so that to establish the nature of the conflict, event, case, the main facts as well as the material so that to establish the nature of the conflict, event, case, the main facts as well as the legal basis (the law, judicial practice, the doctrine, judicial policies);
· To establish the social context of the case.

Competence 3: Capacitating in the judicial debate  

· To summarize correctly and to make questions so that to control the limits of the understanding of the case, to collect the missing information or the information that is not clear on facts and viewpoints of importance for the judgment by constructing the strategy of questions and of confrontations so that to clarify divergences.

Competence 4: Capacitating in the preparation of acts and the making of judgments

· To assess the competence and the acceptability in criminal cases;
· To establish and consider the essential facts of the case, with influence in the preparation of acts and in the taking of decisions, in report with the social context of the case; 
· To express him/herself clearly and correctly, in a proper and understandable language for parties; 
· To listen, react and comment effectively and constructively the ideas expressed by colleagues, within a certain time, by proposing alterations considered as necessary, to defend his/her opinion decisively, and when is necessary to give up; 
· To establish, debate and apply the material law, the jurisprudence and the doctrine in the concrete case;  
· To analyze the evidences, to reason fairly on facts they certify and to distinct clearly the claims/opinions of parties on facts where is based the judgment;
· To become able for the preparation of a well - structured and argumented sentence based on the achieved claims, on cases of the fact and of the law;  
· To have an impartial and full of integrity attitude as well as a professional and independent approach so that to confront pressures of every kind; 
· To become able for the making of decisions in the concrete case considering attentively its social effect;  
· To become rapidly familiar with legal knowledge and to analyse what other circumstance may influence the decision and by acting this way, to consider policies and law;
· To find and to implement the relevant policy in a concrete case.

Competence 5: The consolidation of social consciousness, integrity and professional ethics the of magistrate and the magistrates’ visionary approach to the sustainable development of the country

 
· To have professional ethical behavior and to avoid the conflict of interest;
· To become able for the making of decisions in the concrete case considering attentively its social effect.

Competence 6: Cooperation, transparency and communication
  
· To be transparent by respecting the diversity, confidentiality and the principles of the protection of personal data;
· To communicate with a clear, proper and transparent language with colleagues, to listen the opposite opinions, to be open-minded and to reflect on criticisms made on him/her.

[bookmark: _Toc20915972]

2.1 THE CONTENT OF THE COURSE

In the establishment of topics that will be elaborated in this course is considered their importance and dynamics in the judicial practice. Also, is considered even the combinations that will be done in different topics in other courses. Topics that will be elaborated in the course of Criminal law are as follows:

1. [bookmark: _Toc20915973]The principle of legality, (3 classes); (A.Rakipi; Tereza Merkaj;Amarildo Laçi; Idlir Peçi);
2. Causal connection, (6 classes); (A.Rakipi; Tereza Merkaj;Amarildo Laçi; Idlir Peçi);
3. Fault, (6 classes); (A.Rakipi; Tereza Merkaj;Amarildo Laçi; Idlir Peçi);
4. Exemption from criminal liability, (6 classes); (A.Rakipi; Tereza Merkaj;Amarildo Laçi; Idlir Peçi);
5. Attempt, (6 classes);  (A.Rakipi; Tereza Merkaj;Amarildo Laçi; Idlir Peçi);
6. Collaboration, (6 classes); (A.Rakipi; Tereza Merkaj;Amarildo Laçi; Idlir Peçi);
7. Convictions, (6 classes); (A.Rakipi; Tereza Merkaj;Amarildo Laçi; Idlir Peçi);
8. Crimes against humanity, genocide and other related criminal offenses, (3 classes); (Klodian Kurushi, Amarildo Laçi);
9. Crimes against the life and health of the person, (6 classes); (Amarildo Laçi.Skënder Kaçupi);
10. Criminal offenses in the field of narcotics and trafficking, (6 classes); (Dritan Hallunaj; Klodian Kurushi);  
11. Criminal offenses in the field of counterfeiting, (3 classes); (Adnan Xholi; Skënder Kaçupi);
12. Substantive and territorial competence of SPAK, criminal offenses in the field of corruption as a whole, (6 classes); (Erjon Bani; Adnan Xholi; Altin Dumani);
13. Cybercrime, (6 classes);  (Armand Gurakuqi);
14. Criminal offenses for terrorist purposes, (3 classes); (Erjon Bani; Altin Dumani); 
15. Criminal offenses against state activity committed by state employees or in public service, (3 classes);  (Klodian Kurushi; Dritan Hallunaj); 
16. Criminal offenses against morality and dignity.Sex crimes, (6 classes); (Tereza Merkaj);  
17. Criminal justice for juveniles, avoidance, security measures against juveniles, types of criminal sentences against juveniles in a comparative view with the types of criminal sentences against adults, (6 classes); (Tereza Merkaj);  
18. Child trafficking, (3 classes); (Tereza Merkaj);
19. Criminal offenses against children, marriage and family combined with family law, (3 classes), (Tereza Merkaj).   

2.2. STRUCTURE AND METHODOLOGY

· Topic: The principle of legality, week 1,  (3 classes)
Topic description

The object of this topic is as follows: 

To present magistrates with one of the basic principles of criminal law; 

· The principle of legality is composed of some components, where nullum puena, nullum crimen sine lege is the classic component that requires the penalization of a human behavior only in those cases when it is penalized by a written law that exists at the time of the occurrence of the behavior in question. 

In this aspect, the principle of legality contains also the so-called lex certa, which requires the law to be clear and easily accessible. 

An aspect of lex certa is also legal certainty, according to which everyone should be able to predict the legal consequences of his/her actions. 

So, it is the legislator as the representative of vox populi who decides on the penalization of a human behavior. 

The Court from this point of view does not make law, it simply implements and interprets it under the already consolidated methods of interpretation. 

This is another component of the principle of legality, the so-called Trias Politica, so the separation of authorities. 

The principle of legality also requires that the law has no retroactive effect. 

Self-study questions

1. How is manifested legal certainty in criminal law?
2. What is meant by grammatical interpretation and systematic interpretation?
3. What is the role of the executive in the meaning of Trias Politica? 

The main learning issues  

· The meaning of the concept of lex certa; 
· The retroactive effects of the favorable law; 
· Separation of powers, Trias Politica; the role of the court under the point of view of the principle of legality;  
· Teleological interpretation (the purpose and spirit of law), historical interpretation, systematic interpretation and functional interpretation as the fundamental methods of interpretation.

Combination with other courses

In this topic there will be a combination with the course of Legal reasoning and writing on the fundamental methods of interpretation.  

Methodology 

Methodology used in the elaboration of this topic is going to be: 

· Interactive discussion based on cases given in advance and presented in this program. 

Also, the discussion can be enriched with other cases that will be discussed depending on the topics of interest during the elaboration of the topic. 

The discussion of domestic and foreign judicial practice is going to have a special place. 



Cases for discussion

Read carefully the following cases and answer the questions reasonably.

Judicial practice 

Case Law 

A by using the force and against the will of B, kisses the latter on the lip by penetrating his tongue into her mouth. The force used consists of pulling B with force toward A and holding her head forcely to facilitate the kiss. 

B makes a criminal complaint in the address of A for rape. A is prosecuted criminally and is convicted of violent sexual intercourse with adults. 

Questions /Exercise

1. Is fair the sentence of A considering the principle of legality?
2. What component of the principle of legality is controversial in this case?
3. How to interpret the substantive criminal law in this case to reach a judgment in harmony with the principle of legality?  

Judicial practice for discussion  

Read carefully the following judgments and discuss the main points that are related to the principle of legality. 

· [bookmark: _Hlk20821551]Unifying Judgment of the High Court no. 4/2003; 
· Unifying Judgment of the High Court no. 5/2003;  
· Unifying Judgment of the High Court no. 2/2004;
· Sunday Times v United Kingdom, Judgment, App No 6538/74, A/30, [1979] ECHR 1, (1979-80) 2 EHRR 245, (1979) 76 LSG 328, IHRL 21 (ECHR 1979), 26th April 1979, European Court of Human Rights [ECHR];  
· Klass and others v Federal Republic of Germany,  European Court of Human Rights (Series A, NO 28) (1979-80) 2 EHRR 214, 6 September 1978; 
· Huvig and Huvig-Sylvestre v France, Merits, App No 11105/84, A/176-B, (1990) 1 EHRR 528, IHRL 96 (ECHR 1990), 24th April 1990, European Court of Human Rights [ECHR]. 

· Topic: Causal connection, week 2 and week 3  2022,  (6 classes) 
Topic description
Causal connection constitutes the link between the subjective side and the objective side of the criminal offense, without which there can be no criminal responsibility. Despite the importance of this institute, the judicial practice is deficient in defining a clear position regarding the analysis of the elements of this institute.  

It is therefore important that the magistrate understands the juridical importance of the causal link and does not remain merely in its formal approach, as noted in existing judicial practice. The causal link is of Anglo-Saxon origin and therefore, in the elaboration of this topic will be paid special attention to different currents of thought in Anglo-Saxon doctrine and practice. 

The main learning issues  

· Types of causes, such as:  
i. Determinant cause; 
ii. Intrusive cause; 
iii. Deletion cause, etc.
· The but-for test and other theories related to it. 

[bookmark: _Hlk20306881]Combination with other courses
In this topic there will be a combination with the course of Criminal Procedural Law on the scientific proof.  

Methodology
 
Methodology used in the elaboration of this topic is going to be: 

· Interactive discussion based on cases given in advance and presented in this program. 

Also, the discussion can be enriched with other cases, that will be discussed depending on the topics of interest during the elaboration of the topic. 

The discussion of domestic and foreign judicial practice is going to have a special place. 

Cases for discussion

Read carefully the following cases and answer the questions reasonably.

Judicial practice
 
Case Law 

X and Y have a property dispute. During a meeting to be clarified, the blood heats up and X pulls a knife out of his belt and tries to stab Y in the chest. 

Y deviates and the knife hits the chest causing a small incision. However, the wound becomes infected and Y goes to the doctor, who after treating him, gives him an injection and tells him to come back after a week to do two more injections. 

Also, the doctor warns that not doing the other two injections can have fatal consequences. 

However, Y ignores doctor’s warning and does not return after a week to do the other injections, resulting in death from infection. 

Question

1. Is X criminally responsible in this case? 

Judicial practice or discussion  

Read carefully the following judgments and discuss the main points that are related to the causal connection.

· Judgment of the Criminal College of the High Court no. 6/2017; 
· Judgment of the Criminal College of the High Court no. 121/2015; 
· Judgment of the Criminal College of the High Court no. 115/2017; 
· Judgment of the Criminal College of the High Court no. 225/2016; 
· Judgment of the Criminal College of the High Court no. 68/2016.

· [bookmark: _Hlk20243184]Topic: Fault,  week 4 and week 5,  (6 classes)
Topic description

The criminal offense consists of objective elements and subjective elements, or otherwise the objective side and the subjective side.  

Fault represents the subjective side of the criminal offense, the main element that separates the crime from other damages that may be caused because of criminal or administrative offenses. 

Fault appears in two forms: 

· Dolus; &  
· Culpa; or 
· The will; &  
· Negligence. 

The will may be direct or indirect, while negligence appears in the form of overconfidence and carelessness.

The main element of fault is the knowledge on consequences that may come from human behavior and the acceptance or not of these consequences. 

In practice is challenging to evidence the fault, therefore its objectification is necessary. Therefore in this topic, in addition to the elaboration of the elements of fault, participants in this course will have the opportunity to analyze the problems that are encountered while evidencing the fault in combination with the course of Criminal Procedural Law. 

Self-study questions

1. The meaning of the objective and subjective side of the criminal offence; 
2. The appearance of the forms of fault in formulations of criminal offences; 
3. Fault in relation to the legal person.


The main learning issues  

1. The difference of the direct will from the indirect will; 
2. Prescription of consequences related to the will; 
3. The acceptance of the consequences as a distinguishing element of the will because of negligence; 
4. The difference between overconfidence and negligence;
5. Obligation and/or the possibility of the anticipation of consequences related to negligence; 
6. The determining of the fault in relation to certain categories of people, such as police officers, doctors, nurses, etc. 


Combination with other courses

In this topic there will be a combination with the course of Criminal Procedural Law in relation to fault as an element of the criminal offence and its objectification to the court. 

In this combination a special attention will be paid to:

The evidencing of fault in cases where we do not have an admission of it by the defendant. 

Methodology 

Methodology used in the elaboration of this topic is going to be: 

· Interactive discussion based on cases given in advance and presented in this program. 

Also, the discussion can be enriched with other cases that will be discussed depending on the topics of interest during the elaboration of the topic. 

The discussion of domestic and foreign judicial practice is going to have a special place. 


Cases for discussion
 
Read carefully the following cases and answer the questions reasonably.

Judicial practice
 
Case Law no. 1

A, who has just bought a new Porsche, invites B for a lap to try out the new car. They decide to go from one village to another, stopping in every village, to drink some beer.  

After the fourth village and the tenth beer, A feels very enthusiastic. His foot on the accelerator pedal becomes heavier and the colors of traffic lights look brighter to him. At a crossroads he crosses with red, which he likes since it adds adrenaline. 

In the next intersection he does the same thing and the fate is on his side because, at the last moment, he manages to avoid an accident. A little later, he tries to overtake a Mercedes. The first attempt is unsuccessful because he sees that another car coming in the opposite direction and decides to wait. 

The second attempt is also unsuccessful for the same reason. In the next intersection, A sees a good opportunity to overtake Mercedes. He hits hard the accelerator and walks for about 100 meters on the opposite side of the road.

At that moment, another car, which is coming in the opposite direction, collides with the Porsche of A. A remains seriously injured, but is still alive. However, his friend B and the driver of the next car remain dead on the spot.

Questions /Exercise

1. For what criminal offense is A responsible? In determining the criminal offense, argue whether the offense was committed intentionally or negligently. Argue even the type of intent or negligence that appears in this case.   
2. Candidates for prosecutors write the conclusions of the prosecutor; candidates for judges write a decision on whether or not to convict the perpetrator of attempted murder; candidates for legal counselor write an opinion about the judge in relation to  this fable. During the discussion a candidate for each category will present the relevant act, that will be discussed in groups. 

Casus no. 2

D, an anesthetist, did not notice during a patient’s eye surgery that the oxygen tube placed in the patient’s mouth had been disconnected from the ventilator. 

As a result, the patient suffers a heart attack from the lack of oxygen and dies during surgery. 

Questions

1. Is all this the criminal responsibility of D? If so, for what offense? In defining the criminal offense, argue that the new amendments of the Criminal Code on the criminal liability of doctors and medical staff do not affect the criminal liability of D. 

 
· Topic: Exemption from criminal liability, week 6 and week 7,  (6 classes)
Topic description 

In certain circumstances, a person may be exempt from criminal liability. This may happen because of the lack of fault as is the case of a person who at the time of the committing of the crime suffers from a mental or neuropsychic disorder that has completely disrupted his mental balance and consequently is unable to control his actions or inactions and also is unable to realize that he is committing a criminal offense.

In such cases, the objective side of the offense is completed, but the subjective side is missing and consequently the person in question cannot be penalized for his behavior.  

We also have situations when the person who has committed a criminal offense is in a state of turmoil that has not caused his complete imbalance and consequently his responsibility will be limited. 

In other cases, for example, when we are in the conditions of the necessary protection or extreme need, both the objective and the subjective side may have been fulfilled, but because of the circumstances the illegality of the person’s actions is missing and consequently we can not have his penalty. 

In such situations the principles of proportionality and subsidiarity play an essential role in determining the existence of conditions for exemption from criminal liability. 

Participants will have the opportunity to discuss, through practical cases and jurisprudence, the main aspects of different forms of exclusion from criminal liability. 

Self-study questions

1. Cases of limited criminal liability;
2. The committing of the criminal offense while being drunken; 
3. Exemption from criminal liability of a person who exercises or fulfills a right determined by law or executes an order given by a competent person. 

The main learning issues  

1. Understanding the complete breakdown of mental balance that causes uncontrollability and the understanding of actions; 
2. Elements of the necessary protection;
3. Elements of the extreme need; 
4. Criminal liability in the cases of the application of an order clearly unlawful; 
5. Dolus in causa and culpa in causa; 
6. Principles of proportionality and subsidiarity.

[bookmark: _Hlk20235351]Methodology 

Methodology used in the elaboration of this topic is going to be: 

· Interactive discussion based on cases given in advance and presented in this program. 

Also, the discussion can be enriched with other cases that will be discussed depending on the topics of interest during the elaboration of the topic. 

The discussion of domestic and foreign judicial practice is going to have a special place. 

Cases for discussion 

Read carefully the following cases and answer the questions reasonably. 

Judicial practice
 
Case Law no. 1

K works as security in a disco. In his free time he deals with martial arts and occasionally goes to the stadium to watch any FC X football match.  

One Sunday with the invitation of his colleague F, K goes to watch a match with the so-called Ana D, a group of young people who regularly use violence in stadium during and after football matches.

In an attempt to impress F’s friends, K begins to boast about his martial arts skills.

After the match, Ana D gets involved in a massive quarrel with the fans of the rival team. F and K find themselves in the middle of a fight and some of Ana D’s youngsters push K to the front line telling him that he now has to show his karate skills.   

K finds himself surrounded by the supporters of the rival team and face to face with G, a client whom he has driven several times from the disco. 

G, who remembers very well who K is and the episodes with him at the disco, goes in his direction with a menacing look while holding a baseball bat in his hand.

Before G hits, K performs a side kick (heel kick by rotating and concentrating the power of the kick on the opponent’s gallbladder.) 

G falls to the ground and later it turns out that as a result of this blow to the head, G has suffered brain damage to such an extent that he has become completely incapable of work.

Questions

1. Does K bear criminal liability? 

Case variation 

Let us suppose that the facts of the case differ slightly: 

Although G falls to the ground from K’s blow, he rises again. 

G is very nervous. Fast and furious from anger he goes to K threatening him once again. 

Under panic, K pulls a sharp knife out of his pocket, which he always carries with him for emergencies.

K hits G with a knife intending to hit him in the heart, but G moves and hits a little higher, in the carotid arteries and dies from the arterial bleeding without reaching the ambulance.

Questions

1. Does K’s criminal liability change in these circumstances? 

Judicial practice 

Case Law no.  2

M has been associated with T years ago. She (M) terminated the relationship because T regularly abused with her.     

However, since then, T has done everything to make M’s life a disaster. He sends her threatening letters or threatens her by phone, and regularly waits for her when she returns home from university. 
 
He also, often is locked up for hours in front of the door of her house. Since splitting, T has beaten M several times.  

M feels so threatened by T that she has bought a gun which she always carries with her. 

One day M forgot to lock the door of the house. While she was cooking, T suddenly entered into the kitchen.   

M does not hesitate even for a moment, draws her gun and shoots T in the heart. 

T remains dead on the spot. M is charged with murder.   

During the hearing séance M declared that she could not behave differently in that situation. Because of the constant threat, she was so shocked that she could not resist the pressure to shoot T and escape from her sufferings. 



Questions

1. Would you accept the argument of M to exclude her from the criminal liability? 


· Topic: Attempt, weeks 8 – 9,  (6 classes)

Topic description

The principle of legality requires that a human behavior can be penalized only if it constitutes a criminal offense foreseen in a law that exists before the occurrence of the conduct in question. 

This means that all elements of the criminal offense foreseen by the law must be met, i.e., there must be a match between the human behavior being penalized and the elements of the offense. 

However, happens frequently that a human behavior is interrupted by circumstances that do not depend on the will of the person in question, without being able to fulfill all the elements of a criminal offense. 

In these cases, the legislator has decided to penalize this behavior, through the institute of attempt, in spite of the non-fulfillment of all elements of the criminal offense. 
      
From this point of view, the attempt is a controversial institution in the terms of the principle of legality. This is one of the main reasons why voluntary and final renunciation from the commitment of a criminal offense exempts the person from criminal liability.     

In the elaboration of this topic, will be paid special attention to: 

· The fundamental elements of the attempt, such as: 
i. The meaning of direct actions; 
ii. The will of the person who commits these actions; 
iii. Voluntary renunciation from the commitment of the criminal offense, etc. 


Self-study questions

1. Attempt and the principle of legality;
2. Liability for the attempt; 
3. Liability for the offenses committed up to the moment of the attempt.

The main learning issues  

1. The meaning of direct actions;
2. The will of the person; 
3. Renunciation from the commitment of the criminal offense;
4. The attempt with inappropriate instruments;
5. The attempt on inappropriate subjects.


Methodology 

Methodology used in the elaboration of this topic is going to be: 

· Interactive discussion based on cases given in advance and presented in this program. 

Also, the discussion can be enriched with other cases, that will be discussed depending on the topics of interest during the elaboration of the topic. 

The discussion of domestic and foreign judicial practice is going to have a special place. 

Cases for discussion

Read carefully the following cases and answer the questions reasonably.

Judicial practice 

Case Law no. 1

A person who intends to receive money from car insurance puts a bomb on the car injection with the idea that when, the insurance officer takes the car to see for   the alleged defect, the bomb will explode.

The author hopes that the officer will not be damaged. 

Eventually the bomb does not explode because of an error in its installation. 

Questions /Exercise

1. If the author is charged with attempted murder, would you consider in your conclusions as a prosecutor the fact that the person in question had the hope of not injuring the insurance officer? If so, in what aspect would you analyse this element of the facts of the event?
2. Would you convict the author of attempted murder? 
3. Candidates for prosecutors write the conclusions of the prosecutor; candidates for judges write a decision on whether or not to convict the perpetrator of attempted murder; candidates for legal counselor write an opinion about the judge in relation to this fable. During the discussion a candidate for each category will present the relevant act, that will be discussed in groups. 



Judicial practice 

Case Law no. 2

Three people decide to steal a jewelry shop. Having this purpose in mind they: 

i. Have studied the movements of jewelry personnel; 
ii. Have kept notes on opening and closing times; 
iii. Have analyzed the security elements of the store; 
iv. Have prepared three masks, levers, gloves and a bag where will be placed the jewels. 
  

These devices were placed inside the stolen car, after forging its license plate.

30 minutes before the closure of the jewelry shop, they park the car in front of the shop, waiting for its closing and the leave of the last servant. 

After 30 minutes, the three persons see a servant of the shop to turn off the lights, leave the shop, lock the door, and leave.   

The three persons wait in the car to be sure that there is no movement before their action.

After the leaving of the last servant of the jewelry shop, the three people in the car notice that a police patrol is present in the area and because of this they decide to leave.

Questions /Exercise

1. Argue whether the three persons have taken direct actions for the commitment of the criminal offense of theft.   
2. Candidates for prosecutors write the conclusions of the prosecutor; candidates for judges write a decision on whether or not to convict the perpetrator of attempted murder; candidates for legal counselor write an opinion about the judge in relation to this fable. During the discussion. 

Case continuation

The three people in the car leave and after 30 minutes decide to return to the road where is located the jewelry shop. 

After having the assurance that the police patrol is no longer present and in the meantime it is dark, they decide to get out of the car, open the luggage, put on the masks and gloves, take the levers and the bag and head to the jewelry store.  

About 2 meters from the entrance of the jewelry store, one of the three people suffers a panic attack and starts screaming.

The other two people lift him by the arms, put him in the car and leave quickly. 

Questions /Exercise

1. Would your argument change in this case? Candidates for prosecutors write the conclusions of the prosecutor; candidates for judges write a decision on whether or not to convict the perpetrator of attempted murder; candidates for legal counselor write an opinion about the judge in relation to this fable. During the discussion a candidate for each category will present the relevant act, that will be discussed in groups. 

Judicial practice 

Case Law no. 3

A, 33 years old is divorced and is mother of a 2-year-old son.  

Her economic and emotional condition is aggravated. 

In a moment of depression, she decides to drown the baby in the lake.   
 
In the moment she arrives at the edge of the lake, without hesitation she goes inside the lake with the child. 

But while entering into the lake, in the halfway she feels that the water is icy and she feels chills all around the body due to the cold. 

For this reason, she decides to come out of the lake and to come back home with the baby. 

Questions

1. Are we in the conditions of the giving up from the criminal offense?  


Judicial practice 

Case Law no. 4

The defendant, because of the conflicts with the victim, decided to shoot at the wall of the room where the victim normally slept, intending to kill her.   

At this time, the defendant was not familiar with the fact that the victim was sleeping somewhere else.  

A bullet hit the pillow that was normally used by the victim.	

The defendant was charged with attempted premeditated murder. 

In his defense, the accused claimed that the fact that there was no victim in the room at all that night constituted an absolute factual impossibility to commit the crime, and consequently he should be considered innocent.

Questions /Exercise

What decision would you make in this case? Candidates for judges write a decision on whether or not to convict the perpetrator of attempted murder. During the discussion a candidate for each category will present the relevant act that will be discussed in groups.

Judicial practice for discussion  

Read carefully the following judgments and discuss the main points that are related to the attempt:

· Unifying Judgment of the United Colleges of the High Court no.3/2011;  
· Judgment no. 177, date 29.5.2013 of the Criminal College of the High Court; 
· Judgment no. 157, date 7.10.2015 of the Criminal College of the High Court; 
· Judgment no. 126, date 22.6.2016 of the Criminal College of the High Court; 
· Judgment no. 134, date 20.7.2015 of the Criminal College of the High Court;  
· Judgment no. 214, date 3.7.2013 of the Criminal College of the High Court.  

· [bookmark: _Hlk20246632]Topic: Collaboration, week 10 and week 11,  (6 classes)
Topic description

Criminal offenses are committed frequently by more than one person. 

The criminal law foresees that in cases when there is an agreement between two or more persons, the criminal offense committed by them is considered as committed in collaboration. 

The agreement does not need to be explicit. An implied or tacit agreement is sufficient to be in the conditions of the commitment of a criminal offense in collaboration.   


Collaborators may take on different roles in the commitment of a criminal offense, depending on their contribution.


Judicial practice is full of cases of cooperation. However, there are still unclarities on specific issues, such as whether there will be cooperation in cases where one of the two collaborators has not been identified.  

Collaboration needs double will, in the meaning of:  

a) Will to commit the criminal offense; and   
b) Will to collaborate for the commitment of this criminal offense. 

Therefore, cases when judicial practice has accepted the cooperation even when one of the two collaborators has not been identified are presented as problematic cases. 

In this topic special attention will also be paid to the specific forms of collaboration. 

Self-study questions 

1. Liability of collaborators; 
2. Qualification as criminal offenses of the creation and participation in special formats of collaboration; 
3. Criminal liability of the members of the criminal organization, terrorist organization, armed band and structured criminal group; 
4. Exclusion from conviction or the reduction of penalty for the participant of the criminal organization, terrorist organization, armed band and of the structured criminal group.

[bookmark: _Hlk20304627]The main learning issues  

· The understanding of the agreement; 
· Double will; 
· The difference between organizer, executor, driver and helper;  
· Collaboration in cases when one of the two collaborators is not identified or when one of the two collaborators is in a state of complete disruption of mental balance that causes uncontrollability and understanding of actions.

Methodology 

Methodology used in the elaboration of this topic is going to be: 

· Interactive discussion based on cases given in advance and presented in this program. 

Also, the discussion can be enriched with other cases, that will be discussed depending on the topics of interest during the elaboration of the topic. 

The discussion of domestic and foreign judicial practice is going to have a special place. 

Cases for discussion

Read carefully the following cases and answer the questions reasonably.

Judicial practice 

Case Law no. 1

The Gjoli restaurant is known as the meeting place of people with criminal history. 

Most of the clients have been in prison for various criminal offenses. 

D and J are two young, small neighborhood swindlers who aspire to enter the underworld by frequently visiting the bar in question. 

One Monday evening, they are drinking beers, when P, an infamous and violent drug dealer, enters the bar. 

J, who has had an affair with P’s girlfriend, tells D to leave because he will not be confronted with P, especially not today when P seems drunk and under the effect of narcotics. 

However, D encourages him not to be afraid because P has no idea that J has had an affair with his girlfriend. So they decide to stay.   

After a while, P notices that J is in the bar and starts threatening him. D tells J not to react, but this attitude excites P even more, so he pulls a pistol out of his pocket and goes to the table where J and D are sitting.       

When reaches to the table of D and J, P stumbles and falls on the ground. D and J exchange a quick glance and jump over P.     

J grabs P by the arms while D starts hitting him. At the same time, R, another small neighborhood cheater, picks up the P pistol that had fallen to the ground.     

J notices this and tells R to give D the gun and that he will never regret about this. R does not hesitate and gives the weapon to D.    

Meanwhile, P gets rid of J.  

At that moment, D does not hesitate and shoots at P, who remains dead on the spot. D, J and R leave quickly the bar with R’s car, that is parked in front of the bar and go to R’s house.   

When they are calmed down somewhat, R pulls a wallet out of his pocket, which turns out to be P’s wallet. R had taken the wallet on the way out of the bar. R, J and D share in three parts the 600 Euros found in the wallet.  



Questions

1. Analyze the criminal liability of P, J, D and R. 


Judicial practice for discussion  

Read carefully the following judgments and discuss the main points that are related to collaboration.
 
· Unifying Judgment of the High Court no. 3/2015;  
· Unifying Judgment of the High Court no. 4/2011; 
· Unifying Judgment of the High Court no. 1/2002.
 
· Topic: Convictions, weeks 12/1 and  12/2,  (6 classes)
Topic description

The general part of the Criminal Code is closed with convictions. In this topic will be analyzed a number of problems related to convictions. 

The role of the prosecutor in the demanding of the conviction is very important and will be analyzed in relation to legal anticipations, but even if the social opinion has to be considered while demanding the conviction. 

The same problem in relation to public opinion appears even in the sentencing by the court. Both the prosecutor and the court have to consider the purpose of the criminal sentence as well as the fact that the conviction is individual. 

In this aspect, convictions should not only fulfill their purpose, but should also be proportionate considering the social and personal circumstances of the convict. 

A special attention will be paid in this aspect to restorative justice in distinction from repressive justice, as well as the sentencing of juveniles. 

In the analysis of the conviction of minors there will be a combination with the course of the Family law on the understanding and the application of the best interest of the child. 

Self-study questions

1. Types of convictions; 
2. The way of the suffering of convictions; 
3. The way of the execution of convictions that does not include the privation of freedom.


The main learning issues  

· The role of the prosecutor in the demanding of conviction in the application of legal provisions; 
· The influence of public opinion in the demanding and the giving of conviction; 
· The purpose of conviction, competition of purposes, collision between the purposes of conviction, the non-existence of the purpose of conviction; 
· The concept of equality of convictions; 
· Individualization of conviction; 
· Proportionality of conviction; 
· The concepts of restorative justice and of repressive justice; 
· The role of the damaged party, the victim in the criminal process and their compensation; 
· Public interest in the establishment of the type of conviction; 
· Juvenile conviction and the best interest of the child.

Combination with other courses

In this topic there will be a combination with the course of Family law on child conviction and the best interest of the child. 
 
Methodology 

Methodology used in the elaboration of this topic is going to be: 

· Interactive discussion based on cases given in advance and presented in this program. 

Also, the discussion can be enriched with other cases that will be discussed depending on the topics of interest during the elaboration of the topic. 

The discussion of domestic and foreign judicial practice is going to have a special place. 

Judicial practice for discussion  

Read carefully the following judgments and discuss the main points that are related to conviction.


Judgments of the Constitutional Court 

· Judgment no. 40, date 6.7.2016, of the Constitutional Court; 
· Judgment no. 13, date 17.3.2014, of the Constitutional Court;
· Judgment no. 1, date 20.1.2014, of the Constitutional Court;
· Judgment no. 47, date 11.11.2013, of the Constitutional Court;
· Judgment no. 47, date 26.7.2012, of the Constitutional Court;
· Judgment no. 19, date 1.6.2011, of the Constitutional Court;
· Judgment no. 5, date 8.3.2005, of the Constitutional Court.

Judgments of the ECtHR

· Vinter and others v United Kingdom (Application nos. 66069/09, 130/10 and 3896/10) [2016] III ECHR 317 (9 July 2013); 
· Varvara v. Italy - 17475/09 Judgment 29.10.2013; 
· Scoppola v. Italy (no. 2) [GC] - 10249/03, Judgment 17.9.2009 [GC]; 
· Case of Moreno Gómez v. Spain, (Application no. 4143/02), Judgment, Strasbourg, 16 November 2004; 
· Case of Coëme and others v. BELGIUM, (Applications nos. 32492/96, 32547/96, 32548/96, 33209/96 and 33210/96), Judgment, Strasbourg, 22 June 2000; 
· Case of European Court of Human Rights, June 08, 1995 (case Jamil v. France).


Judgments of the High Court

· Judgment no. 53, date 5.4.2017, of the Criminal College of the High Court;
· Judgment no.77, date 27.4.2016, of the Criminal College of the High Court;
· Judgment no. 162, date 14.10.2016, of the Criminal College of the High Court;
· Judgment no. 191, date 26.10.2016, of the Criminal College of the High Court;
· Judgment no. 129, date 29.6.2016, of the Criminal College of the High Court;
· Judgment no. 68, date 29.4.2015, of the Criminal College of the High Court;
· Judgment no. 173, date 21.10.2015, of the Criminal College of the High Court;
· Judgment no. 101, date 10.6.2015, of the Criminal College of the High Court;
· Judgment no. 118, date 1.7.2015, of the Criminal College of the High Court;
· Judgment no. 206, date 9.12.2015, of the Criminal College of the High Court;
· Judgment no. 63, date 29.4.2015, of the Criminal College of the High Court;
· Judgment no. 90, date 13.3.2013, of the Criminal College of the High Court;
· Judgment no. 344, date 18.12.2013, of the Criminal College of the High Court;
· Judgment no. 191, date 4.7.2012, of the Criminal College of the High Court;
· Judgment no. 350, date 19.12.2012, of the Criminal College of the High Court;
· Judgment no. 298, date 4.11.2012, of the Criminal College of the High Court;
· Judgment no. 306, date 4.11.2012, of the Criminal College of the High Court;
· Judgment no. 326, date 5.12.2012, of the Criminal College of the High Court;
· Judgment no. 18, date 12.5.2010, of the Criminal College of the High Court.


SPECIAL PART 
· Topic: Criminal offenses of genocide, Crimes against humanity, Computer distribution of pro-genocide materials or crimes against humanity, War crimes, foreseen by the Articles 73, 74, 74/a, 75 of the Criminal Code, week 13,  (3 classes),   A.LAÇI; K.KURUSHI
Topic description

Criminal offenses against humanity include the category of criminal offences through which are damaged social values in international level. 

The common object of the protection of these criminal offenses are the humanitarian values ​​protected by international criminal law. 

In this group of criminal offenses are supported values that are considered by the international community as values of all humanity such as: 

· The protection of  the existence of certain national, ethnic, racial, religious groups;
· Peace, as an essential value of the international community and humanity; 
· Life, physical integrity, human health, human freedoms and their dignity. 

The protection in the context of criminal offences against humanity is guaranteed even to: 

· Persons who enjoy international protection; 
· International organizations; 
· Foreign states and their symbols, etc. 

In the absence of the jurisprudence of the Albanian courts for criminal offenses that are related to crimes against humanity, we shall elaborate theoretically some matters that are examined by international criminal tribunals on war crimes in former Yugoslavia. 

Self-study questions

1. Kinds of criminal offenses that are included in the Chapter of Crimes against humanity in our Criminal Code; 
2. Sources of international criminal law; 
3. Ad hoc international tribunals and the International Criminal Court. 

The main learning issues  

· Jurisdiction and relations between national courts and international courts in the judgment of criminal offenses against humanity; 
· The understanding of international crimes and the Rome Statute of the International Criminal Court;
· Crimes of genocide;
· Crimes against humanity;
· War crimes.

Methodology 

Methodology used in the elaboration of this topic is going to be concentrated in three directions as follows:

· Presentation of the above-mentioned matters;
· Interactive discussion with candidates for magistrate;
· Work in groups through the elaboration of cases of judicial practice. 

Judicial practice for discussion  

Read carefully the following judgments and discuss the main points that are related to the jurisprudence of courts.
		
Judgments of the International Criminal Tribunal for crimes in former Yugoslavia. 
 

· Topic: Crimes against the life and health of the person, week 14 and week 15, 2022, (6 classes), A. LAÇI; S. KAÇUPI

Topic description

Crimes against the life and health continue to be quite widespread in our country, regardless of the territory. Such are even the causes that enable the making of these crimes. 

The course will elaborate the essential differences of the criminal offenses against the life and health, being focused on:  

a. The importance of the subjective part presented by the authors with their actions; 
b. Methods of the commitment of the actions; 
c. The importance of the evidencing process to become clear the kind of the criminal offense that is committed. 

Frequently, in practice are noticed defects in judicial judgments on the:  

1. Qualification of offenses; 
2. Reduction of the role and of the impact of the subjective side of the authors on qualification; 
3. Clear definition of the contributions of some authors in the commitment of the offense; 
4. Differences in qualification because of different purposes or motives in the commitment of criminal offenses. 

The analysis of the essential causes of this widespread criminality always remain important.

The main learning issues   

The difference between criminal offenses based on:  

1. The qualification of the subjective side; 
2. The method of the commitment; 
3. The violated object, (its objective side). 

· Issues of qualification of criminal actions based on different motives or intentions of the authors; 
· The reflection of these issues on controversial cases when serious bodily harm may be qualified as attempted homicide, resulting in death; 
· What can be considered premeditation?
How long is enough for the author to pass from the moment of provocation to the making of the act so that it may be considered as committed voluntarily or premeditatively, etc.





Methodology 


Methodology used in the elaboration of this topic is going to be: 

· Interactive discussion based on cases given in advance and presented in this program. 

Also, the discussion can be enriched with other cases that will be discussed depending on the topics of interest during the elaboration of the topic. 

The discussion of judicial practice is going to have a special place. 


Cases for discussion and judicial practice

Case Law no. 1[footnoteRef:1] [1:  Judgment no.146, date 23.9.2015, of the Criminal College of the High Court. ] 


The defendant A.M was an effective of Special Forces Department no.1050, Zallherr, Tirana.  

Because of his function as a soldier, he has been equipped with a personal combat weapon, a Beretta pistol. 

The victim M.B worked as a taxi driver with his vehicle with license plate TR 8428 A. 

On 2006 the victim M.B has had an extramarital affair with the citizen M.M, who is the mother of the defendant A.M   This fact was noticed by the relatives of the citizen M.M and the defendant A.M asked the victim M.B not to create family conflicts. 

On 1.1.2013, at 14:00, the defendant A.M left the apartment together with M.M (his mother), in order to send her with his vehicle to her place of work, at QSUT Mother Teresa . 

After leaving the territory of the Pediatric Hospital, the defendant A.M has noticed  that the victim M.B with his vehicle, was near the hospital. 

At this moment, defendant A.M suspected that his mother would meet the victim M.B and for this reason he parked his vehicle by the side of the highway. 

The citizen M.B entered an alley in front of the Pediatric Hospital building. 

After a few moments, the defendant A.M has noticed that the citizen M.M left the building of the Hospital and entered the same alley where was even the citizen M.B

After that, the defendant A.M followed his mother from behind and noticed that she was in the vehicle of the victim M.B. 

The defendant A.M approached the vehicle of the victim M.B and between them started a verbal argument. 

During the debate, the defendant A.M pulled out his pistol, which he was carrying because of his duty, and fired several shots at the citizen M.B, who was sitting in the driver’s seat, causing his immediate death.

After that, the defendant A.M removed the citizen M.M from the back seat of the passenger and both of them left the crime scene.

Afterwards, the defendant A.M, with his vehicle, went to the Military Department no.1050, where he has informed his superiors about the event and then surrendered to the judicial police. 

Cases for discussion

Did the defendant A.M commit the murder in conditions of strong psychological shock?

Case Law no. 2[footnoteRef:2] [2:  Judgment no. 162, date 14.10.2015, of the Criminal College of the High Court.] 


On 22.9.2009, at 19.30, the defendant A.D was driving on the road in the center of the village of Çermë-Sektor, with the vehicle driven by him and at a certain moment, he stopped the car and started arguing with citizen B.D, because “... he had not turned on the signal to stop the truck he was driving and had stopped in the middle of the road and was talking from his car with other persons, thus preventing the defendant from circulating ... .”

After this verbal debate, the defendant moved the vehicle he was driving by parking it near the bar, owned by him, and headed back to the place where the truck of the citizen B.D was stopped. 

In the moment when the defendant approaches the citizen B.D, the citizen L.M, the cousin of B.D, comes and after a debate accompanied by mutual insults, continuously between the defendant AD and LM, follow reciprocal punches and kicks. 

Meanwhile, the citizen SH.M, L.M’s first cousin, arrives at the scene and hits the defendant A.D from behind.

At the moment, in this quarrel are also included citizens F. D, the brother of the defendant and M.D, his nephew. 

During the quarrel, the citizen L.M hit the defendant A.D with his mattock. The latter, based on the act of forensic examination, turned out to have suffered damage to health, with strong sharpening tools, which are categorized, according to the loss of ability to work, up to nine days.

The quarrel and mutual fights between the defendant and other persons involved lasted until the moment when the citizens B.G and B. D intervened, which made it possible to separate them, and then the defendant A.D with his relatives are left for the latter’s bar.

The defendant A. D stayed for a short time in his bar, being nervous by the previous quarrel. 

Due to the beatings and insults he suffered from citizens SH and L.M and the persons involved in the quarrel, he went to get the AK-47 type automatic, which he had hidden underground and headed towards the bar of the citizen L.M.  

At the time when the defendant approached the bar of the citizen L.M, there were many people in it, who were drinking coffee, some on the veranda and others inside the bar, among them was the victim, the citizen D.M, who was sitting on the veranda of the bar. 
 
The defendant A.D approached the bar and from the sidewalk in front of the bar cursed with offensive words and initially threatened verbally, shouting, “... I will kill everyone ....,” and then hit with a machine gun in his hand, twice in the air, approached the bar and from the corner of the northwest side of the bar began to hit the bar of the citizen L.M

Immediately the people present in the bar left in a hurry, in different directions. Some were hidden in the kitchen of the bar, others to the second floor of the bar and others left behind the bar, which also had a back entrance.  

In this direction also left the victim D. M, while the defendant A.D entered in the bar and continued to fire indiscriminately on all directions, without interruption, damaging severely the equipments of the bar and its auxiliary facilities. 

The defendant continued to shoot with a machine gun, following the persons who were leaving the bar, coming out of the back door of the bar in pursuit of them. 

At this moment, the defendant A.D saw the victim D.M lying on the ground. 

The latter told him, “it is not me.” 

To him, the defendant was indifferent and continued to check outside from behind the bar for other persons while continuing to shoot and shout threatening with words “where are you because I will kill you all,” using also severely offensive words addressed to citizens L. and SH.M.

The injured citizen D.M was died. 



For discussion

1. Has the defendant A.D consumed the elements of the criminal offense of murder in other qualifying circumstances, provided by Article 79 letter (ë) of the Criminal Code?
2. Can the illegal actions of the defendant A.D to the detriment of the citizens L.M and SH.M, be qualified as murder committed in a state of strong mental shock left in the attempt?

Case Law no.3[footnoteRef:3] [3:  Judgment no.165, date 23.11.2011 of the Criminal College of the High Court.] 


The defendant I.M was judged on the charge of premeditated murder according to the law of the time when the crime was committed, specifically the Article 83 of the Criminal Code approved by law no.5591, date 15.6.1977[footnoteRef:4], by the organ of the prosecution for an event that occurred in 1992 in the city of Berat. [4:  The Article 85 of the Criminal Code approved by law no. 5599, date 15.6.1977 anticipated that, “Intentional homicide, committed in a state of strong immediate psychological shock, caused by violence or severe insult by the injured party, is punished by up to eight years in prison.”] 

  
The defendant I. M, his brother F.M and two of their friends, in late evening hours, accidentally decided to stay at Turizmi Hotel. 

In this bar there were many clients, including the victim V.Q, who was in the company of citizens B.H, E.D and R.V.  

Due to the acquaintance that the defendant and the victim had, they were greeted, (both were wrestling athletes of the former Tomorri Club.)  

While the defendant and the other persons accompanying him made the order, the victim under the effect of alcoholic drinks rose from the table demonstrating some acrobatic exercises.  
	
After finishing the exercise, he went to the table where was the defendant and asked them to explain why they did not applaud him. 
	
At this time, between the two groups began verbal debates that degenerated into physical violence. 

The cause was the provocation from the table where the defendant and his friends were sitting under the effects of excessive amounts of alcohol consumed by them.

The victim V.Q did not see the debate, as at that moment he was away in the anteroom of the bar and did not participate in the debate.

The defendant I.M with his friends left the bar. 

At this time, the citizen R.V addressed to the persons accompanying him with the expression that: “...in case you come to Shkodra and someone kills you, I leave my life hostage...”. 

Encouraged by this expression that has challenged, the victim V.Q told to his friend B.H to start the engine and catch them implying the defendant and the persons accompanying him.  

After some moments, they left the bar and with the motorcycle went in pursuit. 

The defendant I. M and his brother F. M, around 22.00, were walking towards their house, when near the Palace of Culture Margarita Tutulani were caught by the motorcycle driven by B.H while back as passenger was the victim V.Q. 

As soon as they got off, the victim took off his sweatshirt and addressed the defendant with insulting words and the expression, “I will kill you”. 

While a few meters further between them happened a physical confrontation. Defendant’s brother was trying to clarify the victim’s companion, B. H because they had agreed to settle the dispute the next day when they would be calmer, while all persons had been in a drunken state. 

During the physical confrontation, according to the only eyewitness F.M, (brother of the defendant), as well as the statements of the defendant himself, the victim V.Q had a knife with which has attacked. 

During the fight, the defendant managed to take the knife by the hands and to hit with it on the body. 

The victim V.Q, after feeling the wounds on his body, said to the defendant, “you killed me.” 

This served as a reason for the defendant to stop the attack on the victim and run away in the direction of Gorrica Bridge, where along the way he threw the knife into the river and that knife was never found. 

In the act of forensic examination drafted after death, the legal-medical expert issued a conclusion under which the victim died as a result of traumatic hemorrhagic shock. 

Matters for discussion

1. Is the prosecution accusation fair? Did the actions of the defendant target the life or the health of the victim?   
2. Do the actions of the defendant I.M contain elements of necessary protection? If not, are we on the verge of murder beyond the limits of necessary protection? 
3. Discussion on the applicable criminal law in relation to the Article 3 of the Criminal Code.

Case Law no.4[footnoteRef:5] [5:  Judgment no. 84, date 21.3.2012 of the Criminal College of the High Court.] 

The defendants R.H and N.P are residents in the city of Korça. 

They had acquaintances with the victim B.Rr because they often gambled together. 

On 26.1.2003, in late evening hours, the defendants met with the victim and with the friend of the latter N.T at the bar of the citizen L.P (brother of the defendant N.P). 
 
They started gambling with dice, a game which lasted until the early hours of the morning of 27.1.2003.

During the game, the victim B. Rr managed to win all the money of the defendants. 

To continue the game, since they had no money aside, the defendant N.P borrowed from the victim the amount of 200,000 (two hundred thousand) lekë, while the defendant R. H borrowed the amount of 10,000 (ten thousand) lekë, where as a guarantee for the repayment of debt has left the mobile device along with the sim card.

During the game, there was a debate between them on the time of debt repayment, where the victim asked them to repay it within that day or otherwise, he would keep the cell phone as a way of debt repayment. 

Because of the debates and the way the game was over, the defendants were divided angrily with the victim. 

After the game was over, the victim and his friend N.T left the bar, each heading for their own home.   

Meanwhile, the defendants, driven by the anger caused by the loss of money in gambling, as well as by the verbal debate they had with the victim, while the victim was returning home, they were waiting for him near the building where he lived

In the moment when the victim approached, the defendant R.H moved in his direction and from behind hit him in the back of the head, while the defendant N.P stayed at a close distance in order to signal the approach of other persons.  

After the victim fell to the ground bleeding, the defendant R.H approached the victim, taking from his pocket the mobile phone that the latter had taken as hostage from him and after opening it, took his sim card and then threw the apparatus on the ground. 

The defendants, taking advantage of the darkness, left quickly and in order not to be revealed the crime committed by them, they went back to the bar of the defendant’s brother N.P, where they started to play cards. 

At this time, the victim who had received fatal head injuries while being still alive tried to seek help . 

His groans were heard by the witness E.F, who informed her family members, who tried to give the first aid to the victim by taking him to the hospital. 

As the result of severe physical injuries to a vital organ, that are incompatible for life, B.Rr died on 28.1.2003, despite the medical assistance provided at Korça Hospital . 

The victim, according to the act of autopsy, turned out to have been hit in the back of the head with a strong tool, where as a result to him were  caused incompatible life injuries.  

Experts have concluded that the cause of death is the complex of stroke. To the victim, these injuries, turns out to have been caused by the violence exercised with a strong object by the defendants R.H and N.P, in the evening of 27.1.2003, at 19.30.

The Prosecution of the Judicial District of Korça has conducted investigations regarding the event where, as the result of procedural actions carried out for the examination and the taking of evidence, it has become possible the uncovering of the event and of the perpetrators. 

At the end of the investigation, the defendants R.H and N.P were charged with the criminal offense of premeditated murder committed in collaboration, provided by Articles 78/1 and 25 of the Criminal Code.

For discussion 

· The defendants R.H and N.P, have claimed that this criminal offense could have been qualified as a criminal offense of Serious Injury resulting in death, provided as  crime under the Article 88/2 of the Criminal Code. Are these claims true?


· Topic: Criminal offenses of the Production and sale of narcotics, Cultivation of narcotics, Trafficking of narcotics foreseen by the Articles 283, 283 / a, 284 of the Criminal Code,   week 16 and week 17,  2023,  (6 classes), D. Hallunaj; K.Kurushi
Topic description

Criminal offenses in the field of narcotics address to public order and security referring to their group object. 

In this aspect, these criminal offenses have a great importance in the process of their recognition and evaluation because they aim to violate public order and security in some important aspects of community life and activity that are directly related to public safety. 

Criminal offenses in the field of narcotics precede or are a consequence of other criminal phenomena that damage the quality of community life and endanger public safety. 

These criminal offenses have the intention of gains. The gaining from the commitment of criminal offenses in the field of narcotics, illegally, may cause a number of other criminal offenses, such as for example:    

· The amounts of money coming from drug transactions can be used by their authors to be invested in every sector of our economy distorting fair competition.   

These investments are accompanied by the commitment of some other criminal offenses such as: 

a. Laundering of products of criminal offences; 
b. Corruption; 
c. Blackmail; 
d. Murder; 
e. Other health damages;
f. Other criminal offenses affecting free elections; 
g. Criminal offenses for the purposes of terrorism, etc. 

The commitment of other criminal offenses related to criminal offenses in the field of narcotics, make necessary the care that we must show as a society in the proper treatment of criminal offenses in the field of narcotics.

In the elaboration of this topic, will be paid special attention to the essential elements of criminal offenses in the field of narcotics mentioned above, such as for example: 

i. The nature of the drafting of criminal provisions that describe criminal offenses in the field of narcotics; the essential elements of the drafting of these criminal offenses; 
ii. Legal references in the definition and classification of narcotics in the Republic of Albania; 
iii. (Specifically) The legal definition of cannabis as a narcotic plant that is a herbal product of the plant cannabis sativa.

Self-study questions

1. Sources of the Albanian legislation in the field of narcotics;
2. Blank provisions of criminal offenses in the field of narcotics;
3. The giving the legal definition of cannabis according to the Albanian legislation, referring to the spread in our territory. 

The main learning issues  
 
· The understanding of the criminal offense of Manufacturing and Sale of Narcotics;
· The understanding of the criminal offense of Narcotics Cultivation;
· Referring to cannabis, the identification of the legal boundary that distinguishes the act of cultivation from that of personal holding;
· Understanding the elements of small doses and personal usage as an exceptional case of criminal liability to the criminal offense of Manufacturing and Sale of Narcotics;
· The criminal offense of the Trafficking of Narcotics and the composing elements of this criminal offense. 
· The principle of territory and the implementation of the Albanian criminal law in the criminal offense the Trafficking of Narcotics.  
· The attempt in the criminal offense the Trafficking of Narcotics.



Methodology
 
Methodology used in the elaboration of this topic is going to be concentrated in three directions as follows:

· Presentation of the above-mentioned matters;
· Interactive discussion with candidates for magistrate;
· Work in groups through the elaboration of cases of judicial practice. 

Case Law no. 1 

Some people in a certain village have cultivated on some plots of agricultural land, the plant cannabis sativa L. In the harvest phase of this plant, police forces went to the planted plots and sequestrated all the cultivated roots as well as started the investigation on the suspected authors  who had cultivated these roots.  

During the investigation, referring to the act of biochemical expertise performed by forensic experts, resulted that in the sequestrated plants was found cannabis which is an herbal product of the plant cannabis sativa L which contained more than 0, 1% tetrahydrocannabinol (THC).

Plant growers of this plant have declared to the prosecutor that they have cultivated the hemp plant for industrial purposes and therefore should be excluded from criminal liability. 

Questions

1. What is the hemp plant? 
2. Is there a legal definition for hemp plant?
3. Is the hemp plant different from cannabis? If so, what are the identifying elements that make the difference?   
4. Under what legal conditions is allowed the cultivation of hemp in our territory?
5. Will plant growers be held criminally liable for the action described above? 
 

Case Law no. 2

In a plot the judicial police found planted plants that were similar to that of cannabis sativa. From the inspection resulted that the tops of plants were in bloom, had produced their fruit and were in the stage of their harvest. 

Judicial police also identified the owner of the plot planted with cannabis sativa who claimed that he had cultivated cannabis in order to obtain a material benefit. 

The plant after being harvested was sent to the Scientific Police Laboratory for expertise. From the act of chemical examination resulted that the samples were cannabis which is the herbal product of the plant cannabis sativa. The percentage of tetrahydrocannabinol was more than 0, 1%.

Questions
 
1. What should we mean by the term cannabis cultivation?
2. How does the action of cultivating cannabis differ from that of the holding of cannabis?
3. What are the elements of criminal offenses that are discussed in this case?
4. Should the owner of the lot be held criminally liable? If so what would be his criminal responsibility?

Case Law no. 3

A person who is a narcotics user is caught with 4 grams of cannabis. 

From the act of bio-chemical expertise resulted that the seized cannabis contained more than 0.1% tetrahydrocannabinol (THC) . 

From the act of toxicological expertise has resulted that the defendant is a user of narcotics after the detection of the presence of cannabinoid products of cannabis sativa metabolism in his body. 

From the forensic expert report results that the IML specialist doctors have examined the effects that the found substance conveys to the defendant, the allowed amount, its dangerousness, etc. 

According to this act, it was concluded that the substance found on the defendant is not considered a small dose for personal use, but constitutes a toxic dose for an adult human being such as the defendant is. 

Questions

1. Is considered a small dose the amount of 4 gr.of Cannabis?
2. Is the amount of 4 gr.of Cannabis sufficient to be considered a small dose for personal usage in the defendant who has resulted to be a user of Cannabis? 
3. What is the methodology that has to be followed in this case to establish objectively the concepts of small dose and personal usage?
4. Should the defendant be criminally liable in this case?

Judicial practice for discussion  

Read carefully the following judgments and discuss the main points that are related to the the attempt:
 			
· Unifying Judgment of the High Court no. 1/2008;
· Unifying Judgment of the High Court no. 3/2011;  
· High Court, judgment no. 00-2014-1480 of the judgment (153), date 25.6.2014; 
· High Court, judgment no. 00-2015 - 1988 (108), date 24.6.2015; 
· High Court, judgment no. 00-2013-1411 (254), date 2.10.2013; 
· Judgment of the Supreme Court of Cassation (Italy), Cass., pen. VI, 11 Marzo 1998, n. 4696. 


· Topic: Criminal offenses in the field of counterfeiting

Topics: Criminal offenses of Counterfeiting of coins and securities, Counterfeiting of documents, health documents, school documents, identity cards, passports or visas, forgery of civil status acts, foreseen by the Articles 183, 184, 186, 187, 188, 189, 190, 191, of the Criminal Code,   week 18, 2023,   (3 classes), A.Xholi; S.Kaçupi


Topic description

Criminal offenses in the field of counterfeiting are generally related to the realization of the functions and responsibilities of the rule of law. 

This requires that all the activity of the state administration as well as other state institutions that are not included in the classic concept of state administration, be supported and reflected in the drafting and notification of regular official documents that produce legal consequences provided expressly by law. 

In this context, the private sector makes no exceptions. The activity defined by law in the private sector, is based on the drafting of documentation which reflects the entire productive, economic, financial and human resources activity in the private sector.  

Official documents issued by state, public or private institutions are legally valid when these documents are drafted in accordance with the law.  

An official document as a rule to have legal value must contain as its identification mark the seal of the institution and the signature of the head of the institution. 
 
If the document reflects data which do not correspond to the objective reality or in its content are made changes with legal consequences, then  documents are considered falsified. 

Exactly, the providing of criminal legal protection of the regular activity of public and private institutions in our country is realized by means of the anticipation of a number of: 

i. Criminal provisions; 
ii. Different figures of criminal offenses of counterfeiting of documents. 


Self-study questions

1. Kinds of criminal offenses in the field of counterfeiting;  
2. Definition of  counterfeiting and incrimination of counterfeiting actions; 

Identification of paper acts and of documents where is referred the action of counterfeiting. 



The main learning issues  


· The meaning of criminal offenses of counterfeiting of coins and securities;
· The meaning of criminal offenses of counterfeiting of documents;
· The meaning of criminal offenses of counterfeiting of school documents;
· The meaning of criminal offenses of counterfeiting of health documents;
· The meaning of criminal offenses of counterfeiting of identity cards or visas; 
· The meaning of criminal offenses of counterfeiting of civil status acts.

Methodology 

Methodology used in the elaboration of this topic is going to be concentrated in three directions as follows:

· Presentation of the above-mentioned matters;
· Interactive discussion with candidates for magistrate;
· Work in groups through the elaboration of cases of judicial practice.

Case Law no. 1 

The citizen L.M has been sent for trial on the charge of the criminal offense of counterfeiting of documents anticipated by the Article 187/1 of the Criminal Code. 

From the acts administered during criminal proceedings, it has emerged that the defendant, by decision of relevant bodies, has started working as a teacher in an 8-year school in the Municipality of T-Shkodra. 

In the year ......, the Mayor asked officially the Luigj Gurakuqi University of Shkodra to confirm if the graduation of that university in the field of biochemistry and the list of grades submitted by the defendant were issued by that university. 

In the documents of the file of the defendant L.M was a photocopy of the diploma with no. 1156, register no. 154, date 10.8.1993 and a sheet of grades that he had finished the high school at Luigj Gurakuqi University of Shkodër, at the Faculty of Natural Sciences, branch of biochemistry, for which the university sends a response to the request of the mayor that those documents were not correct. 

Questions

1. Has the citizen L.M committed any criminal offense?
2. What is a school document? 
3. What is a photocopied document?  



Case Law no. 2

The citizen G.X is a resident in the city of Fier. In his name is registered a land area of ​​1300 m2 (one thousand three hundred) and 90 m2 (ninety) residential area according to the mortgage certificate no. 655, date  26.6.2001.    

According to the acts of the trial file, results that at the basis of this registration are two documents submitted by the defendant as necessary documentation for re-registration: 

a. Judicial judgment no.1589, date 23.10.1994, of the First Instance Court of  Fier;
b. Transcription note no.943 reg., registration date 8.11.1995.

According to the civil court decision no. 1589, date 23.10.1994, of the First Instance Court of  Fier, the defendant G.X was recognized as the owner of a land area of ​​1300 m2 (one thousand three hundred) and a residential house with an area of ​​90 m2 (ninety ), while according to the transcription note no.943, date 8.11.1994, results that the apartment and the surface of the above described land are registered in the mortgage. 

G.X and the company Fejzo sh.pk have applied for a building site and a construction permission  in the KRT of the Municipality of Fier, which with decision no. 1, date 21.1.2009 has approved the construction site in their favor, for the building 1 basement floor, 1 floor local  and 7 residential floors in the neighborhood 1 Maj Fier, while with decision no.3, date 1.4.2009 KRT has approved the construction of the building according to the construction permission  date 10.4.2009, based on the ownership documents mentioned above. 

The citizen K.XH, also a resident of the city of Fier, on 20.2.2009 has filed a denunciation to the Prosecutor’s Office of the First Instance Court of Fier against the citizen G.X, for the criminal offense of the counterfeiting of documents, provided by Article 186/2 of the Criminal Code.  

The injured party K.XH, in 1992 bought in the amount of 40,000 (forty thousand) ALL a land area of ​​500 m2 (five hundred), in the neighborhood 1 Maj Fier, a fact proven by authorization no. 498, date 6.1.1992 of the National Agency of Privatization, Fier branch. This surface was superimposed with a part of the land registered in the name of the citizen G.X.       

On the basis of these documents, the injured party has applied for a construction permission  and the former Pluralist Executive Committee of Fier District, with decision no.165, date 13.12.1992, has approved the construction site for tourist spot  and video game corner in the neighborhood 1 Maj, at the entrance of Skënder Muskaj street (right). The injured party has received this permission on 24.12.1992.       

On 19.2.2009 the citizen K.XH applied for the re-registration of this property in ZRPP Fier, but the registration was rejected with the claim that this property is overlapped with another property, in the name of family X.    

1. Two documents submitted by the citizen G.X, with which was done the registration of ownership; 
2. Judicial judgment no.1589, date 23.10.1994, of the First Instance Court of  Fier; &  
3. Transcription note no.943 reg., registration date 8.11.1995, have resulted to be falsified.

After the verification of the volume of the indexes of the final civil judgments, in the First Instance Court of Fier, results that the number 1589 is of the date 7.7.1994 and with this decision is recognized the ownership of the applicant L.T in the neighborhood 15 tetori Fier, also the stamp of the decision no. 1589, date 23.11.1994, submitted by the defendant G.X to the ZRPP is falsified.  

From the act of technical-graphic expertise of the transcription note no. 2483, date 1.4.2009, results that:

· The marks of the circular seal of this document are not in wet ink, but obtained through printing or photocopying; & 
· The signature of the mortgagee is not the original signature of the mortgage servant.

Questions

1. What are the documents in the meaning of the Article 186 of the Criminal Code that are falsified?
2. What is the method of counterfeiting that we have to  identify in this case? 
3. In what form is consumed the criminal offense by the author?
4. Has the criminal offense of counterfeiting been committed in the presence of any qualifying circumstances? 

Case Law no. 3

The citizen P.GJ is resident in Kurbnesh in the District of Mirdita. He has close gender ties with the citizen M.GJ.    

Based on this family connection, since this citizen is of advanced old age, in her activity in state institutions, she was assisted by the defendant. 

To the citizen M.GJ with decision no. 12, date 21.7.1994 of the State Commission is given  the status of politically persecuted person by granting a pension of 2000 ALL.     


She claims that this amount as well as the compensation of 4,700,000 (four million seven hundred thousand) ALL for the murder of her husband, was withdrawn by the defendant and he did not hand it over to her.    

The defendant P.GJ had the criminal thought to unfairly benefit from the social insurance fund a disability pension in the name of the plaintiff M.GJ:

· Taking advantage of the lack of interest of this citizen;
· Taking advantage of her inability to be interested in institutions; & 
· Taking advantage of the trust she had in him. 

In order to achieve this goal, the defendant without the knowledge of the beneficiary, the citizen M.GJ, used a series of completely falsified documents on the basis of which DRSSH Lezha has concluded an undeserved disability pension for this citizen. 

In the case law no. 5082, where are administered the documents used by the defendant on behalf of the citizen M.GJ, as well as in the economic aid office, is administered the economic aid file for the complainant M.GJ.  This file has documents as follows:  

· Application for old age pension benefit; 
· Certificate no. 808 of the invalidity file; 
· Certificate with photo of the citizen M.GJ; 
· Certification of  KMCAP Lezhë; 
· Application of the citizen M.GJ to be treated under the VCM no.204, date 14.4.204.

Based on the verification of the authenticity of the documentation, it has resulted that the certificate no. 358 of DRSSH Lezha is completely falsified because the issuer’s signature and the seal of the institution have been falsified: 

· According to the act of graphic and technical expertise it has resulted that the stamp is not the same as those in the documents brought for comparison model and is falsified, being drawn by hand with a blue writing tool; 
· Also, the signatures on behalf of the persons responsible for issuing the documents were not signed by them.

The defendant, after obtaining the falsified documents without the knowledge of the beneficiary M.GJ, presented them to the economic aid office. 

Based on these documents, was opened the file no. 193 where to the beneficiary was granted a disability pension in the amount of 3000 (three thousand) ALL per month. 

The defendant, after having managed to obtain an invalidity pension illegally through falsified documents, managed to withdraw without the beneficiary’s knowledge, through the presentation at the counters of the assistance office, the monthly payment in 23 cases, benefiting unfairly to the detriment of the interests of the state health fund the amount of 69,000 (sixty nine thousand) ALL as undeserved disability pension for the citizen M.GJ.



Questions

1. What are the criminal facts noticed in this event?
2. What are the criminal offenses that coincide with the facts presented above?
3. What do you think about the competition of criminal offenses in this case? 
4. What is the criminal liability of the author in this event? 


Judicial practice for discussion  

Read carefully the following judgments and discuss the main points that are related to the the jurisprudence of courts.
		
· Judgment no. 137, date 16.5.2012, of the High Court; 
· Judgment no. 356, date 20.12.2012, of the High Court; 
· Judgment no. 21, date 25.1.2012, of the High Court. 

· Topic: Substantive and territorial competence of SPAK, criminal offenses in the field of corruption, week 19 and week 20, 2023, (6 classes), A.Dumani; A.Xholi; E.Bani

5.1 Substantive and territorial competence of SPAK  

Topic description

The topics included in this course are essential and closely related to the major changes that justice reform has made to the criminal justice system. 

Criminal offenses in the field of corruption have a great theoretical and practical importance not only for the importance and actuality of this type of crime, but also for the fact that the fight and concrete results against this phenomenon is a necessity and has a crucial role for integration processes, in which the country is going through. 

Our point of view is chiefly material in the terms of understanding, analysis and application in practice of the criminal provisions, but it cannot avoid the addressing of  issues related to: 

a. The organization of the Special Anti-Corruption Structure (SACS); 
b. Career in this special structure; 
c. Working conditions and their limitations; 
d. Jurisdiction of the Anti-Corruption Court; 
e. Special subjects; 
f. The importance of the structure; 
g. Extension of jurisdiction because of the way under which is committed the criminal offense; 
h. Structured criminal group; &   
i. The attitudes of practice for the treatment of this particular way of co-operation in the commitment of the criminal offense. 

Also, criminal offenses in the field of the corruption in the judiciary should be elaborated by magistrates to better understand and keep the system untouched by this criminal phenomenon.

The main topics that will be elaborated 

Criminal offenses in the field of corruption that are under the influence of the Special Anti-Corruption Court will be elaborated in the direction of:  

· Their content and composing elements; 
· Specific differences for the same works, but that are performed by ordinary subjects. 

The interest of the Special Anti-Corruption Court lies in the fact of the application of supplementary sentences, in addition to the main ones. 


Penalties that are to be elaborated because of the peculiarity they present in relation to such special entities are as follows:  

· Confiscations; 
· Exclusion from public service, etc. 

Corruption cases in the country will be elaborated from the perspective of: 

· Legal mechanisms in general; 
· Mechanisms of preventive character, administrative or civil, that play a role in the maintaining of the public system and not only. 

Analyses of various anti-corruption conventions, as well as treatment through the concepts they contain are the object of the treatment of this topic. 

Also, relevant works will be treated in relation to such concepts as: 

· Their competition to similar offenses. 

More specifically some of the topics that will be addressed can be synthesized as follows: 

a. The definition of corruption as a phenomenon and the meaning given to it in various international acts ;
b. Criminal offenses in the field of corruption according to the Criminal Code, their meaning and constituent elements ;
c. Classification of criminal offenses into groups depending on specific subjects in a comparative perspective between them;
d. Ways and means of investigating these offenses, in particular the use of special investigative methods including the simulation of corrupt acts; 
e. Clarification of the concept or definition of a person exercising public functions, senior state officials and other justice officials;
f. The report of corruption with the regular or irregular accomplishment of the duty; 
g. The competition of the criminal offense of corruption with other criminal offenses;
h. The consumption of the objective side of the offense regardless of the receiving or not of the illegal benefit or of the exercising of illegal influence; 
i. The non-anticipation of the qualifying circumstance when committed more than once.
 
Methodology 

Methodology used in the elaboration of this topic is going to be:

· Theoretical and practical interactive discussion based on: 

a. Analysis of domestic and international procedural and material legislation; &  
b. Cases given preliminarily and presented in this program. 

The division into groups will be part of the methodology where each group will prepare and present its views and arguments on the issues under discussion.  

The discussion can be enriched with other cases that will be discussed depending on the topics of interest during the elaboration of the topic. 

The discussion of judicial practice in this field will have a special place. 

Cases for discussion and judicial practice 

Case Law no. 1

The citizen P.K, in 2001 bought a land area of ​​1000 (one thousand) m2, in S of Durrës. 

He bought this land from the seller SH.T.

In November 2007, a person with origin from K, but living in the neighborhood where the land in question was located, told him that his land was occupied. 

On the same day, the citizen P.K, in the capacity of land owner, went to Durrës to verify the actual condition of his land. 

He saw there that someone was building without a building permit from competent authorities. 

This fact was also confirmed by the neighborhood administrator, the citizen K.C

P.K tried to get information and learned that the person who was building without permissio was the citizen J.H, from the city of Laç.

For this reason, the citizen P.K   complained to the mayor of Durrës, but without receiving any solution. 

 Subsequently he filed a lawsuit to the First Instance Court of  Durrës versus  the defendant J.H.

The court decided to suspend the judgment of this case, reasoning that the construction that was taking place on the land object of judgment was going through the process of legalization of informal constructions.  

During all this time the construction continued, from the phase of the foundations of the building, up to the completion of its two floors and, further, after the unsuccessful complaint to ALUIZMI, Durrës branch, until the completion of the other two floors, so four floors.

At this moment, the citizen P.K filed a criminal report to the Prosecution of the First Instance Court of Durrës, for the arbitrary occupation of the land in his ownership. 

He made this criminal report before the judicial police officer, the defendant TH.M and the Prosecution of the First Instance Court of Durrës registered the case.  

After this moment, the complainant P.K went several times to the defendant’s office, either to complete the relevant documentation required, or to learn on the progress of the investigation, that seemed to be prolonged. 

During this period, the plaintiff P.K established close relations with the defendant TH.M. 

On 14.11.2008, the defendant TH.M called the complainant and asked him to meet him at all costs, in Durrës, at 10:00 of that day, regarding a problem related to the investigation of the case. 
 
As they talked, the plaintiff P.K went and met the defendant. 

Together they sat at bar Q, located behind the Prosecution of the city of  Durrës. 

At the time they were sitting in this bar, the defendant TH.M showed to the plaintiff parts of the act of expertise prepared in the framework of the registered criminal proceedings.  

The defendant told him that construction on the plaintiff’s land started after April 14, 2007 and was without a building permit. 

The defendant also demanded compensation from the plaintiff, explaining that the other party, i.e those who had carried out the illegal construction, had paid 50 million old lekë, while he had to give 15 million old lekë. 

The plaintiff asked the defendant to be able to pay less, but the latter recommended him to take a bank loan and set a deadline of one week.

On 19.11.2008, the plaintiff P.K filed a criminal report against the defendant TH.M. 

On 20.11.2008, the defendant demanded from the plaintiff a sum of 15 thousand Euros, as a reward for the investigative actions carried out in the framework of the criminal proceedings that started under his report. 

The plaintiff P.K asked the defendant TH.M to pay the amount in installments. 

The defendant agreed to initially receive 10,000 (ten thousand) Euros and the difference of 5 thousand Euros, in a second moment. 

On 28.11.2008, the prosecution authorized the execution of the simulated action of handing over the amount of 10 thousand Euros to the defendant TH.M, by the plaintiff P.K.

After the latter one gave the sum of money to the defendant TH.M, in the car of the latter one, the judicial police, who were in pursuit and registration of all these movements, got out and made the arrest of the defendant in flagrante delicto.  

The Prosecution received the defendant and sent for judgment the defendant TH.M for the criminal offense of Passive Corruption of persons exercising public functions, foreseen by the Article 259 of the Criminal Code.

Cases for discussion

1. Is correct the legal qualification of the Prosecution of the First Instance Court of Durrës?
2. Can the defendant TH.M be the subject of the criminal offense of Passive Corruption of judges, prosecutors and other officials of the judiciary, provided by Article 319 / a of the Criminal Code that was in force at the time of the commitment of the criminal offense?  

Case Law no. 2

The defendant SH.Ç, in the exercise of the function of judge in the X First Instance Court, had the duty to judge the civil case with litigant parties, persons O.D, plaintiff and I.T, defendant.


During the exercise of his duty, so of the judgment of the case in question, specifically on 28.4.2015, after the completion of the second judicial session, the defendant SH.Ç asked for a contact from the respondent I.T, promising that he would find a lawyer, whom he knew and to mediate not to take too much money, asking also for her phone number. 

On the same day, the defendant, after presenting the lawyer A.S, sends the first message addressed to I.T, asking to know if she had contacted with the recommended lawyer.

While continuing contacts with I.T, the defendant in the following messages, initially, asks her to consider him a confidential friend, concluding in the search of the irregular benefit so that I.T, may become his girlfriend and he (the defendant), in the function of the judge that would judge the case where she was a litigant party, could resolve it (the case) in her favor. 

Cases for discussion

1. Has the defendant SH.Ç committed any criminal offense? If so, what is this offense?   
2. What is the objective side of the criminal offense?
3. The concept of irregular benefit, what does it include? 
4. In order to have the elements of the criminal offense of passive corruption, is it necessary that the action or inaction of the subject of the criminal offense be contrary to law, to sub-legal acts or to the regular performance of the duty?

Case Law no. 3 

Person A is the brother of person B, who has just been arrested for the criminal offense of violating traffic rules resulting in serious injury to a person, foreseen by the Article 290 of the Criminal Code. 

Because of some acquaintance with the judicial police officer who was conducting the first investigative actions, citizen A asks him to enable the release of his brother in the exchange of some reward. 

The judicial police officer suggests person A that during the investigation with the authorization of the prosecutor, to interrogate the detainee, facilitating to the maximum the position of the detainee. 

To achieve this goal, the judicial police officer gives to the detainee’s brother the prepared questions that he will ask as well as the answers that the detainee must give. 

At the same time, the judicial police officer tells to the person A that he knows the forensic expert, who will prepare the act of auto-technical expertise that will determine the responsibility or not of the brother of citizen A while driving the vehicle. 

For all these actions, the judicial police officer demanded a sum of 200,000 ALL from the brother of the arrested person.
 
The officer, after receiving the requested money, carried out all the actions he had promised to the brother of the arrested person. 

He gave to the auto technical expert a part of the amount received from person A, so that the latter one could make an act of expertise for excluding the person B from the criminal liability. 

He then interrogated person B with the authorization of the prosecutor, suggesting to him during this investigative action all the answers that did not correspond to the truth, putting the investigator in a very favorable position. 

The expert, after receiving the amount of 100,000 ALL from the judicial police officer, made an act of expertise that unjustly avoided the criminal liability of person B. 

At the end of the judicial process, the person B is declared not guilty. 

Questions 

· What are the criminal offenses evidenced by the above event?


Case Law no. 4

Citizen S, a resident of the village of Klos, Elbasan, in 2010, represented the interests of his brother T, as a plaintiff in the civil litigation, in the First Instance Court of Elbasan where was required the registration of a land area. 

At the end of the judgment, the Court obliged ZVRPP to register the surface of land under the act of land acquisition by T, in the application of law no.7501, on the land.

On the appeal of the accused party, the judicial file was sent to the Court of Appeal of Durrës, which, with a panel headed by judge F, annulled the decision of the First Instance Court of Elbasan and returned the case for rejudgment, with another judging body.

In the rejudgment process, S continued to represent the interests of the plaintiff and the First Instance Court of Elbasan accepted the claim forcing the defendant I to recognize the ownership and the IPRO to register the land in the name of the plaintiff.

On the appeal of the accused party, the judicial file was sent to the Appeal Court of Durrës. With the organized lot the case passed again to judge F.  

In the absence of an announcement on the date of the trial, S contacted the chancellor of the court M, who promised to help him. 

Citizen S went back to the Appeal Court of Durrës and met with Chancellor M who in this meeting asked S to think about her reward, as she would help speed up the announcement of the trial date.  

Before the issuing of the date of the trial, chancellor M received from S the amount of 20,000 ALL. 

Subsequently, at the judicial séance, the judge F reported his resignation from the judicial process because of his participation in the previous judgment and represented his resignation to the head of the court, who approved it. 

Finally the trial, continued with another judging body which decided in the favour of the plaintiff.




Judicial practice 

· Judgment no.8/25, date 14.6.2017, of the Criminal College of the High Court;
· Judgment no.18, date 27.2.2019, of the  Appeal Court for Serious Crimes, Tirana;
· Judgment no.89, date 6.11.2018, of the Appeal Court for Serious Crimes, Tirana;
· Judgment no.97, date 29.9.2016, of the Appeal Court for Serious Crimes, Tirana;
· Judgment no.13, date 27.2.2017, of the Appeal Court for Serious Crimes, Tirana;
· Judgment no.63, date 4.7.2018, of the Appeal Court for Serious Crimes, Tirana;
· Judgment no.139, date 22.11.2017, of the Criminal College of the High Court;
· Judgment no.287, date 26.5.2009, of the First Instance Court of Durrës.

Literature

· Law no. 7895, date 27.1.1995, Criminal Code of the Republic of Albania, updated;
· Law no. 7905, date 21.3.1995, Code of Criminal Procedure of the Republic of Albania, updated; 
· Law no.8778 date 24.4.2001, on the ratification of the Criminal Law Convention on Corruption;
· Law no.8635, date 6.7.2000, on the ratification of the Civil Law Convention on Corruption; 
· Law no.9492, date 13.3.2006, on the ratification of the United Nations Convention against Corruption; 
· Law no. 9245, date 24.6.2004, on the ratification of the Additional Protocol to the Criminal Law Convention on Corruption; 
· Explanatory report on the Criminal Law Convention on Corruption; 
· Judgments of the Constitutional Court, of the High Court and of other levels of the judiciary.


· 5.2 Topic: Criminal offenses in the field of corruption

Topic description

Corruption as a national and international phenomenon endangers the stability and security of societies, damaging, exposing to danger:

· Institutions;
· The value of democracy; 
· Ethical values;  
· The essential development and the rule of law. 

Corruption threatens political stability and the healthy development of states because it is related to other forms of crime, such as: 

· Organized crime ; 
· Economic crime; 
· Money laundering.

Corruption cannot be a problem of one country, but a transnational phenomenon that affects all societies and economies, making international cooperation for its prevention and control essential. 

Criminal offenses of active and passive corruption are sanctioned to provide the regular and fair operation of: 
· Judges; 
· Prosecutors; 
· Other officials of justice;
· The rights and legitimate interests of citizens, specially protected by:
 
i. Criminal legislation;
ii. Criminal acts; or 
iii. Omissions. 

The crime of active and passive corruption is committed through illegal actions, that are carried out through: 

· Promises;
· Proposing or awarding material goods or irregular benefits in the case of active corruption; 

And through: 

· Asking, receiving or accepting these material goods and irregular benefits by the officials of justice. 

The criminal offense of active and passive corruption aims at committing or not committing an act related to the duty or function of a judge, prosecutor, or other officials of justice. 

The crime of active corruption is committed by general subjects, while passive corruption is committed by special subjects, who because of their duty or exercise of their function seek, accept or receive any kind of irregular benefit, for the committing or not committing of a certain act. 

The acceptance of material rewards or of other irregular benefits by judges, prosecutors and other officials of justice can be done either before the performance of actions or after the performance or non-performance of actions related to their duty. 

It is important to be emphasized that the crime of passive corruption is considered as committed from the moment of the receiving of the reward or of the improper benefit. 

It is not important if the person who received the bribe was unable to perform the actions for which this reward or benefit was given. 

The very fact of receiving material or non-material goods gives to this crime the committed form. 

The commission or non-commission of an action by judges, prosecutors and other officials of justice against bribery may be lawful or unlawful.
 
The criminal offense of active and passive corruption is subjectively committed with direct intent.

In the elaboration of this topic, was paid special attention to: 

· The essential elements of criminal offenses in the field of corruption; 
· Phenomenon analysis; 
· Its causes and spread. 

After a general analysis of the figure of the criminal offense of corruption, as a whole for the whole range of criminal offenses that includes (chiefly on May 1st, and particularly in the lecture on May 8th), we were focused on criminal offenses in the field of justice, so of corruption in judiciary. 

Candidates for magistrate were presented with delicate issues of judicial practice such as:

· The criminal offense of corruption and the criminal offence of misconduct in public office  in general; competition/difference between them; 
· What is the element of benefit in case of misconduct, compared to bribery or illegal influence?  
· Other issues such as the special subject and cooperation with the general subject. 

Self-study questions

· Sources of the Albanian legislation in the field of corruption;
· Unifying practice of the Criminal College of the High Court;
· Conventions ratified by the Republic of Albania in the context of the war against corruption, that are as follows:
a. Law no.8635, date 6.7.2000, on the ratification of the Civil Law Convention on Corruption; 
b. Law no.8778 date 24.4.2001, on the ratification of the Criminal Law Convention on Corruption, amended by law no. 9369, date 14.4.2005;
c. Law no. 9245, date 24.6.2004, on the ratification of the Additional Protocol to the Criminal Law Convention on Corruption; 
d. Law no.9492, date 13.3.2006, on the ratification of the United Nations Convention against Corruption.

The main learning issues  

· Normative framework;
· International acts against corruption that are ratified by the Republic of Albania; 
· Figures of criminal offenses against corruption under the Albanian criminal legislation;
· Criminal offenses of corruption;
· The analysis of the criminal offense of corruption; 
· Explanation of terms;
· Corruption and criminal offenses related to it:
a. The relationship between corruption and the exercising of illegal influence ;
b. The relationship between passive corruption and the misuse of duty;
· The evidencing of the criminal offenses of corruption:
a. Kinds of evidences and problems related to them;
b. Clues;
c. Eavesdropping as the only evidence;
d. Declarations of the co-defendant in the same proceeding or in a related proceeding.

As for the criminal offenses of active and passive corruption in the field of justice, the main topics are as follows:

· Legal analysis of criminal offenses of active and passive corruption in the field of justice; 
· Legal analysis of criminal offenses of active corruption of judges, prosecutors and other officials of justice; 
· [bookmark: _Hlk39335492]Legal analysis of criminal offenses of active and passive corruption of international judges, members of foreign judicial juries, as well as of domestic or of foreign arbitrators; 
· [bookmark: _Hlk39335731]Characteristics of the criminal offense of active and passive corruption in the system of justice; 
· [bookmark: _Hlk39335987]Problems of the criminal offense of active and passive corruption in the field of justice; 
· [bookmark: _Hlk39762395]Special structure, (Court and Prosecution office);
· Jurisdiction;
· Organization;
· Careers in this special structure; 
· Work conditions; 
· Their limitations; 
· Budget;
· Preventive measures against property;
· The protection of witnesses and collaborators of justice.

Methodology 

Methodology used in the elaboration of this topic is going to be concentrated in three directions as follows:

· Presentation of the above-mentioned matters;
· Interactive discussion with candidates for magistrate;
· Work in groups through the elaboration of cases of judicial practice; 
· Individual work with every candidate. 

Cases that will be elaborated are as follows: 

· Cases to be elaborated in the lecture ; &
· Cases that will be given to students for individual elaboration, so that they may create the idea of ​​interpretation by each candidate on the elements of the criminal offense of corruption.


Case Law no. 1 

Citizen A is resident in a small town. Being unemployed and with secondary education, she has made efforts to communicate with the Mayor, to be employed.   

Initially, she used the social network Facebook as a form of communication and then the communication continued through mobile phone. 

After contacting with the Mayor, she told him the need she had to be employed. He replied that he would consider this request asking her to stay in touch.   
      
A few days later, the two citizens met in the Mayor’s office. 

In this meeting, the Mayor was interested on her age, marital status, other details about her. After on he told her that finding a job was difficult because at the moment the job positions were occupied. However he told her to stay in touch through the social network facebook or through mobile phone.  

Subsequently, citizen A and the Mayor met several times in the Municipal Offices and in the ongoing conversation, he offered her an employment opportunity, but on condition that she agreed to establish an intimate relationship with him, so that she could offer him sexual favors  .  

He asked her to keep such a thing a secret, as he was a public figure and married.  

Citizen A, being in such a situation, stated that she accepted the condition, but first she would have to start work.
 
In the next meeting, the Mayor put on the table an employment contract, which reflected the fact that she, from that moment, was in a working relationship with the Municipality, appointing citizen A to the position of storekeeper at the Cultural Center of the Municipality.  

This action was not accompanied by the relevant legal documentation related to citizen A, or by the proper administrative procedure as is legally required.

Even during the meeting where he informed her that she was already employed, he continued to harass her with actions of a sexual nature, expressing her the request to go with him as soon as possible in a suitable environment, to have sex. 

A few days later, the Mayor told to his employee that there was a meeting in the capital and that they would meet there a day later, so that their meeting would be secret and as far away from family as possible. 

The employee agreed and left for Tirana. She met with her superior around lunch time and sat in the vehicle he was driving, specifically in the back seat. 

All the way, the defendant has expressed the desire he had to have an intimate relationship with her. 

Again, he has promised her that he would find her a more favorable job position as a result of this connection. 

After arriving at a hotel in the New Ring of Tirana, they entered into one of the rooms of this hotel. 

After the defendant stripped naked and tried to have sexual intercourse with his subordinate, the latter took advantage and in a moment, left the room, then filed a report in the Police Station. 

Questions 

· Does the Mayor have criminal responsibility for the actions committed by him? Argue your answer.   

Case Law no. 2 

During the year…, by the General Directorate of Prisons, was conducted a number of tenders, mainly those related to food supplies of the Institutions for the Execution of Criminal Judgments.

One of tenders organized by the General Directorate of Prisons is also the procurement with object, Purchase of dairy and eggs. 

In this procedure participated economic operators as follows:

· D. Ltd.,  with administrator the citizen E.L.; 
· V. Ltd., with administrator the citizen Y.K. 

According to the information, the participation of these two subjects is a result of their preliminary agreement and of other economic operators: 

· K. Ltd.,; 
· N. Ltd.,; 
· Ne. Ltd.,.

Operators who would not participate in the tender would work as subcontractors to the winning firm. 

According to the information, Y.K and E.L have told to the representatives of other operators that each of them had to pay a sum of money, on behalf of the officials of the General Directorate of Prisons.

After the completion of the procedure, a certain subject was declared as winner.

But for the violation of procedures, the Public Procurement Commission with order …. has ordered the General Directorate of Prisons to cancel this procurement. 

Consequently, the General Directorate of Prisons, has issued the Procurement Order, No.… prot, date ….., for the purchase of dairy and eggs, for the procurement, Negotiation without prior notification, setting up the relevant commission.

Upon receiving the information on the cancellation of the procurement procedure through preliminary announcement by the Public Procurement Agency, a procedure in which had participated only two subjects, the defendants E.L, N.B, SH.S and Y.K, were concerned, and made efforts to be in connection with the executives of the General Directorate of Prisons, the director A.Z and the vice director I.L.

The role of the vice director of the General Directorate of Prisons, so the role of the defendant I.L is determined by a verdict of the Council of Ministers, under which this role covered the directorate of personnel, finance and logistics. 

By another verdict, in March 2015, with the amendment of the general regulation of prisons, his role was limited to the delegation of duties by the director general. 

He was not part of the commission, but he has signed a memorandum regarding the tendering procedure of the date 31.5.2016 by the commission for the determination of the  limit fund.

The defendants E.L and Y.B contacted and met with the vice Director General of Prisons, i.e with the defendant I.B, making it clear to him that for this procedure he would be in contact with the defendant Y.K. 

To the defendant I.L was given the order by the General Directorate of Prisons that for this procedure to be in contact with the defendant Y.K,  who had become the guarantor for the award of approximately 10% of the tender value. 

Defendants E.L, N.B, SH.S and Y.K agreed in advance on how they should prepare for the submission of the documentation for participation in this tender in such a way as to declare any of them winners, and concretely the subject Ne. Ltd., represented by the defendant N.B. 

Subsequently, the commercial subjects represented by the defendants E.L, SH.S and Y.K would have their economic benefit, appearing in the role of subcontractor in the supplies to be performed by the winning entity  Ne. Ltd.,.

For all these actions of the defendants E.L, N.B, SH.S and Y.K, committed on behalf of companies they represented, was informed in advance the director and the vice general director of prisons, who were guaranteed by the defendant Y.K granting an irregular benefit of two million ALL, which would be collected by the representatives of the operators. 

The defendant I.L (vice director), has received from the defendant SH.S the  irregular monetary benefit, the value of two million ALL, a value collected by other defendants.

The above amount received from the other defendants, was given in the office to the Director A.Z by the general vice director of prisons I.L. 

The agreement for the giving of this value by the defendants E.L, N.B, SH.S and Y.K, as well as for the receiving of this value from I.L and A.Z, has been earlier than the date of the tender, 31.5.2017 and for the execution of the agreement even after the completion of the tender procedure and the signing of the contract, had become guarantor the defendant Y.K. 



Cases for discussion

1. What criminal offense has committed each of the persons involved in this affair? So, the General Director of Prisons, the citizen A.Z, the vice director, the citizen I.L and citizens E.L, N.B, Sh.S and Y.K? Argue the answer.
  
Casus to be elaborated individually on criminal offenses in the field of corruption 
 
Citizen A is the Mayor, while Citizen B is the Head of Tax Office. Citizen B has also covered the legal office, being engaged in the drafting of relevant documentation in legal terms.    

Citizen C, is resident of the Municipality, and exercises the private activity of a Coffee Bar in this area.   

In the favor of his business C has thought to systematize a plot of land that was located near his business, to use it as a parking lot for the coffee bar, in the function of the private activity. 

For this purpose he has talked personally to citizen A  (Mayor).  

Citizen A has told him that he could make the relevant documentation for this case so that the surface of land could be dealt with by the Municipality versus the taxes of the municipality. 

After that citizen C has started the work to realize the systematization and adaptation of the land so that to use it in the function of the activity of his business. 

As soon as the works started, there was an employee of the Municipality who introduced himself as an inspector of urban planning of the Municipality. 

The employee of the Municipality told him that he was sent by the Mayor himself (citizen A), and has requested the immediate cessation of works. 

A day later citizen C meets in a bar the citizen A (Mayor) and the citizen B (Head of Tax & Legal Office). 

During the conversation in the bar, citizen A asked the injured party to bring a request regarding the surface of the land which would be addressed to the Municipality, and that he had everything only with him as Mayor, and to accomplish such a thing he would communicate to citizen B.  

The same day citizen B (Head of Tax & Legal Office) met with citizen C, and told him that after consultations with the Mayor (citizen A), to get the relevant permit he had to pay some money. 
 
After being asked about the value, citizen B told him to give 1000 Euros first, then they would talk again.

The next day citizen B called citizen C and asked them to meet. 

At the meeting place, citizen C gave to citizen B the amount of 1000 Euros. 

The same day citizen B called citizen C, and asked for an appointment. After they met, he informed the citizen C that after communicating with the mayor, the latter told him that C had to pay another 3500 euros to get the required permit, i.e a total of 4500 Euros.

Citizen C complained to citizen B that it was a large amount of money, but then told him that he would consider such a thing and would be answered shortly.

It is worth mentioning that since the day when C paid the value of 1000 Euros, although the works had started, no employee of the Municipality or of the police has bothered him anymore.

In the following days, two citizens A and B, especially the latter, called the citizen C and sent him continuously text messages, requesting that according to the agreement he had to deliver the respective monetary value. 

Because of this request he has decided to file a report for citizens A and B. 

Following the report made by C, criminal prosecution bodies proceeded to carry out investigative actions, such as: 

· Environmental eavesdropping ; & 
· Stimulating the corrupt act between the citizen C and citizens B and A. 

Following the meetings between them, citizen B told citizen C that according to the conversation he had with the mayor (citizen A), the mayor had prepared the permit and the citizen would receive it as soon as he brought the remaining amount of money under the agreement they had made.  

Citizen C gave another 1500 Euros while for the rest he told them that he would hand them over when they give him the permit. 

They agreed that even with the intervention of citizen B to the mayor, citizen C would eventually give as bribes another 1500 Euros, i.e. in a total value of 4000 Euros.

In these circumstances, in front of the insistence of both citizens A and B to receive the monetary value from citizen C before he received the land use contract, it is authorized even the performing of the simulation of the corrupt act of citizen C towards citizen B.

To citizen C was given by the police the monetary value of 1500 Euros, which were previously documented by the judicial police.

Subsequently, citizen C gave to citizen B even the remaining value of 1500 Euros (value which was made available to him with the relevant documentation by the judicial police) and from him he received the land use contract. 

Meanwhile B calls the mayor, citizen A informing him that regarding the permission of the person they had talked about before, the job is done .  

Meanwhile, two citizens A and B met together . 

The police immediately intervened and during the personal control, the value of 1500 Euros were seized from the citizen B, which were the same banknotes previously documented by the police in the framework of the performing of the simulation action. 

Cases for discussion

What criminal offense did the Mayor (citizen A), commit with his actions? Argue the answer.

Cases on the criminal offenses in the field of corruption in justice 

[bookmark: _Hlk39351030]Case Law no. 1

The defendant SH.Ç., in the exercise of the function of the judge of the First Instance Court X, had the duty to judge the civil case with litigant parties, persons as follows: 

· O.D, (plaintiff); &   
· I.T, (defendant).

During the exercise of his duty, i.e. the judgment of the case in question, specifically on 28.4.2015, after the end of the second court session, the accused SH.Ç requested contact from the defendant I.T, with the promise that he would find a lawyer, whom he knew to mediate so that he could not take too much money, asking from her even her phone number. 

The same day the accused after the presentation of the lawyer A.S, sends the first message to I.T, asking her to know if she had contacted the recommended lawyer.
Following the contacts with I.T, the accused in the following messages, initially, asks her to consider him “confidential” and “friendly”, ending in the asking of unfair benefit from I.T, asking her to become his “girlfriend” and he in the function of the judge who judged the case in which she was a litigant, could resolve the case in her favor. 

Cases for discussion

1. Has the defendant SH.Ç committed any criminal offense? If so, what is this criminal offense?   
2. What is the objective side of the criminal offense?
3. What involves the concept of “unfair benefit”? 
4. Is it necessary that the action or inaction of the subject of the criminal offense be contrary to law, sub-legal acts or the regular fulfillment of the duty so that to appear the elements of the criminal offense of passive corruption?

[bookmark: _Hlk39351110]Case Law no. 2

Citizen I.H is judge of the First Instance Court X.  

Citizen N.G is his old acquaintance, and so they have had contact with each other.

Citizen D.J has a judicial conflict that is under judgment by the judge I.H. 

He has acquaintance with citizen A.M who is acquaintance of citizen N.G.

(Because of the judicial case he had under judgment) citizen D.J after communicating with citizen A.M, through this latter one is introduced to citizen N.G who was close acquaintance with the judge who judged the case, i.e. citizen I.H.

After several meetings between them, the citizen N.G promises to the citizen D.J that he would intervene to the judge, the citizen I.H, in order for this latter one to favor the citizen D.J in the civil case with  plaintiff party the citizen D.J and  defendant party his sister, for a conflict of possession.

For this reason, the citizen N.G agrees with the citizen D.J, to give an irregular benefit of 600,000 (six hundred thousand) ALL to the judge one day before the announcement of the decision, and the other amount of 200,000 (two hundred thousand) ALL after the announcement of the decision.

During the investigation of the case through telephone communications, the citizen N.G transmitted to the citizen A.M all the conversations he had with the citizen D.J and the judge (citizen I.H.)

During the committed conversations, the citizen N.G tells to the citizen A.M, details on his efforts and the efforts of the citizen D.J to corrupt the judge I.B.

Pursuant to corrupt actions, the judge I.H meets with the citizen N.G, and after their meeting, the citizen N.G (during  conversations obtained from the interception of telephone communications of this citizen), during the telephone communication with the citizen A.M, tells to this latter one that at that day he had met him (the judge) and had decided that “the coffee,” to be given one day before the decision, i.e. to be given the favorable decision for the citizen D.J, as the result of the corrupt act.

On the same day, the citizen N.G communicates on the phone with the judge I.H, where he tells him: 

· “In the afternoon I meet that gold of yours and then we meet together. Good bro?  ’’ 
(it was about meeting with the son of the judge I.H. )

Later, he sends a message to the judge I.H with the following content: 

· “At 5 o’clock tell me where to meet the boy and later we may meet together.”

Following telephone communications between the citizen N.G and the judge I.H, the citizen N.G again sends a message with the following content: 

· “I am waiting. Where will we meet?”   

Ten minutes later, the citizen L.H (son of the judge I.H) calls thee citizen N.G and asks him to meet at Y University. 

After the conversation with the citizen L.H (son of the judge I.H), citizens N.G and D.J, meet together with the son of the judge at the appointed place and time. 

After meeting there, citizens N.G and D.J get out of their car and get into the car of the citizen L.H (son of the judge) and there hand over the amount of 600,000 ALL to the citizen L.H

Afterwards, citizens N.G and D.J, got back in the vehicle with which they came and immediately the citizen N.G confirms to the judge I.B that he had handed over the money to his son.

The police officers, being in the pursuit of the situation on the ground, conducted the pursuit and then carried out the control of the vehicle in which was traveling the citizen L.H. 

From the control resulted that the citizen L.H had the amount of 600,000 (six hundred thousand) ALL, tied with a rubber band. 

Cases for discussion

· Have the citizens involved in this act committed any criminal offense? If so, what is this criminal offense?

Case Law no. 3

Citizen DH.P is judge of the First Instance Court P.
 
Citizen B.R is resident of the city P. She had property problems with citizens A.L and B.A who for this reason have participated as a party in several criminal and civil lawsuits in the First Instance Court P. 

In his daily work, the judge DH.P had under judgment a civil case with object:

· The obligation of the defendants to leave and restitute the land and the apartment, where  defendant party was the citizen B.R, who was represented and defended at trial by the lawyer K.V.

Considering the fact that this judge previously had judged even the appeal of the citizen B.R, against the decision of the termination of criminal proceedings for the other party, as well as considering that this judge favored the other party, the citizen B.R requests the exclusion of the judge DH.P from the judgment of the civil case he had under judgment.

After some postponed hearings because of the non-presentation of parties, in the court session of the date 10.12.2013, results that the judge of the case has reported the connection and on 9.12.2013, he entered into a lease agreement with lawyer K.V that he would resign from judgment for this reason.

The same date, on 10.12.2013, the judge DH.P submitted his resignation to the head of the court, along with a copy of the lease agreement, a resignation that was approved on 12.12.2013, and the case was passed by lot to another judge. 

According to the content of this contract, the lawyer K.V has rented a space of ​​12 m2, owned by the defendant DH.P, paying in advance the rent for the period 1.12.2013-1.4.2014. 

In this period, the judge DH.P asked to the citizen B.R that in order for him to give up the case he had under judgment she had to pay the amount of 45000 ALL, offering his resignation as a support, because otherwise she would lose the trial.

Even after the approval of the resignation of the judge from the judgment of this case, the judge DH.P has continued with his request that for the action he had taken, i.e. the act of resignation, he had to be paid by the citizen B.R.

Citizen B.R after the continuous requests made by the judge DH.P, has made a report to the judicial police. 

After the report of the citizen B.R and the registration on this basis of the criminal proceeding, the prosecution has authorized the interception in public places, through photographing, observing and filming the citizen (judge) DH.P.

Also, were signed the cooperation agreements and was authorized the simulation of the corrupt act, for the giving of the amount of 20,000 ALL on 13.4.2014, and the amount of 25,000 ALL on 16.4.2014 by the plaintiff B.R, to the citizen DH.P. For these actions is given authorization to be tapped, photographed and filmed. 

After handing over the first amount of 20,000 ALL, which is documented by wiretapping and filming, on 16.4.2014, the citizen B.R has again personally given to the judge DH.P the other amount of 25,000 (twenty five thousand) ALL. The giving of money was done on the street, near the judge’s apartment.   

30 minutes later, after the intervention of the police, was sequestrated from the judge DH.P the amount of 25000 (twenty five thousand) ALL.

According to the procès-verbals of the sequestration of material evidences, results that denominations and serial numbers of the banknotes given to the citizen B.R for the simulation of the corrupt act, are the same as those that were seized from the citizen DH.P.


Cases for discussion

· Has the citizen DH.P committed any criminal offense? If so, what is this criminal offense?  

Cases on the criminal offenses in the field of corruption in justice
[bookmark: _Hlk39350434]
Citizen A is prosecutor in the First Instance Prosecution Office X. 

In his work in this prosecution office, has been under investigation and judgment the criminal case against some citizens, including even the case of citizen C, who was accused of narcotics. 

Citizen B (brother of citizen C who was arrested) has requested a meeting with prosecutor A to discuss on his brother’s case. 

The prosecutor has accepted and so they have set a date and a place for the meeting.

After about a week, prosecutor A and citizen B met at the place they had fixed. 

During the conversation, citizen B asked citizen A to help him release his brother from prison, telling him that they were ready to pay a considerable amount of euros. 

Prosecutor A told him that this work was not done because it was difficult. 

During the conversation, citizen B insisted on leaving the amount of euros in the hands of the prosecutor or of a third person. 

Based on the insistence of citizen B, Prosecutor A pointing to an exchange office that was nearby told him:  

· “When you have the money come and bring them to this exchange.”   

Then prosecutor A entered into an exchange center and talked to a person. 

After this moment they exchanged their phone numbers. 

After a few days citizen B went and met with prosecutor A, and again the prosecutor told him that his brother’s case could not be done, so his brother could not come out of prison. 

Citizen B insisted that he leave to the exchange center a sum of euros that he had with him, in order that if something was done, that money would belong to the prosecutor.  

The prosecutor told him:  
· “Since you are persuaded to leave that money there, leave it as I do not take it, but know that the case of your brother is difficult and he does not get out of prison.” 

Then citizen B and prosecutor A went to the exchange center, where citizen B left a sum of 29,000 Euros.  

The next day, Prosecutor A sent written information to the General Prosecutor’s Office, to the Judicial Directorate on the case of defendant C, who was under judgment. 

The prosecutor suggested that for the defendant C, the legal qualification should be changed from the criminal offense of production and sale of narcotics, committed in collaboration, foreseen by the Article 283/2 of the Criminal Code, to that of the non-denunciation of the crime, foreseen by the Article 300 of the Criminal Code.

The General Prosecutor’s Office, the Judicial Directorate and the Supervision of the Execution of Criminal Judgments, after about 2 weeks, responded by stating that:  

· “For this person (person C) had to be required the measure of guiltiness under the charges raised during the preliminary investigation phase, i.e for the criminal offense of production and sale of narcotics, committed in collaboration foreseen by the Article 283/2 of the Criminal Code.”

After the receipt of the letter from the General Prosecutor’s Office, Prosecutor A presented the final conclusions of the case against the defendant C, asking for his guiltiness for the criminal offense of the production and sale of narcotics, committed in collaboration, foreseen by the Article 283/2 of the Criminal Code, and his sentence of 8 years imprisonment.

At the end of the hearing, citizen B met with prosecutor A, who told him:  

· “The issue is difficult and nothing could be done, so come to Tirana in the afternoon to get your things.”

On the same day, citizen B left for Tirana and when he arrived he sent a message to the prosecutor on the phone asking for an appointment. 

Citizen B met with prosecutor A and together they entered to the exchange office, where an employee there returned the amount of Euros that the citizen had left there.

After receiving the amount of money, citizen B, on the way back to his apartment is stopped by the police for a routine control. 

During the control in his vehicle and after the finding of the considerable amount of Euros by the police, citizen B has shown the entire chronology of the event. 

Cases for discussion

· Has citizen A (Prosecutor) committed any criminal offense? If so, what is this criminal offense?      
· Has citizen B committed any criminal offense? If so, what is this criminal offense? Argue the answer. 

Judicial practice for discussion  

· Judgment, date 11.5.2018, of the Court of Serious Crimes, (A.Z.); 
· Judgment, date 18.12.2014, of the Court of Serious Crimes, (Dh.P.); 
· Judgment, date 21.7.2015, of the Court of Serious Crimes, (G.D.); 
· Judgment, date 29.6.2016, of the Court of Serious Crimes, (G.P.); 
· Judgment, date 19.5.2016, of the Court of Serious Crimes, (H.G.); 
· Judgment, date 21.12.2016, of the Court of Serious Crimes, (I.H.); 
· Judgment, date 12.7.2018, of the Court of Serious Crimes, (I.L.); 
· Judgment, date 26.10.2015, of the Court of Serious Crimes, (P.D.); 
· Judgment, date 27.10.2016, of the Court of Serious Crimes, (P.V.); 
· Law no.8778 date 24.4.2001, on the ratification of the Criminal Law Convention on Corruption;  
· Law no.8635, date 6.7.2000, on the ratification of the Civil Law Convention on Corruption; 
· Law no.9492, date 13.3.2006, on the ratification of the United Nations Convention against Corruption; 
· Law no. 9245, date 24.6.2004, on the ratification of the Additional Protocol to the Criminal Law Convention on Corruption; 
· Explanatory report on the Criminal Law Convention on Corruption; 
· Judgments of the Constitutional Court, of the High Court and of other levels of the judiciary. 


· Topic: Crimes against property and in the economic sphere, week 21 and week 22,  March 2023,  (6 classes),  S.Kaçupi ; D.Hallunaj;


Topic description
Criminal offenses against property and in the economic sphere are the most frequent in the Albanian judicial practice, ranging from those of very little importance to gigantic thefts made public. Due to the very importance of the precise definition of the legal norm that provides for the form of the criminal offense, it is thought to deal with the elements of the criminal offense of Theft, focusing mainly on the problems that have arisen in judicial practice, as related to the object of the figure of the criminal offense of theft. There have been different attitudes, whether the movable item as a material object of the criminal offense of theft can also be the items that are in the co-ownership as a whole in cases where the accused is one of the co-owners of the item not yet shared. Also, there have been different positions if an item that was lost to the owner and found by another person was taken from him without being delivered will constitute the material object of the criminal offense of theft. Analyzes of the figures of criminal offenses in the economic field are important, because of the important consequences they bring.

The main topics that will be elaborated 

There will be done the treatment of the elements of the criminal offense of Theft by abusing the duty, focusing mainly on the problems that have arisen in judicial practice due to different positions, related to the application of the qualifying circumstance more than once according to Article134/2; There will be done the analysis of the  elements of the criminal offense of Theft with violence, provided by the Article 139 of the Criminal Code. In the judicial practice of all levels, there are different attitudes regarding the notion associated with the use of violence, putting the emphasis on the tool used; will be made the distinction with the elements of the criminal offense Coercion by means of threats or violence to give property, foreseen by the Article 109/b  of the Criminal Code. There will be done the analysis of the elements of the criminal offense of Armed Robbery, foreseen by the Article 140 of the Criminal Code. Regarding this figure of the criminal offense, there are dilemmas in judicial practice, whether the existence of a weapon with a permit or that is not technically regular, which is proven by the scientific opinion of experts in this field, results in the legal qualification of the criminal offense, is classified as Aggravated Robbery and not Armed Robbery. There will be done the analysis of the elements of the criminal offense of Robbery of banks and savings banks, Theft of electricity or telephone impulses, Theft of the electronic communications network, Theft of works of art and culture, Trafficking in works of art and culture, Theft resulting in death, Trafficking of motor vehicles and Providing the means for theft, foreseen by the Articles 136, 137, 137/a, 138, 138/a, 141, 141/a and 142 of the Criminal Code.
There will be done the analysis of the elements of the criminal offense of Fraud, foreseen by the Article 143 of the Criminal Code. Regarding this figure of the criminal offense, there have been different positions in the judicial practice, where for the same fact, the courts have decided the guilty declaration and in some cases, they have considered it a civil legal relationship, therefore they have decided to dismiss the case or to give innocence, with the motivation that the fact is not provided by law as a criminal offense. Also, in judicial practice, there have been cases when a person, who does not fulfill a contractual obligation on time and for whom there is a final civil court decision to fulfill the obligation, has been declared guilty for the figure of the criminal offence of Fraud, with the motivation that the victim feels cheated, as the defendant turned off the phone and lost all communication with the victim. In this case, will be made a distinction between this type of criminal offense and that of Obstructing the execution of the court decision, foreseen by the Article 320 of the Criminal Code. Based on these attitudes, with  Candidates for Magistrate during seminars will be elaborated practical cases. The same methodology will be followed with the figures of the criminal offenses of, Fraudulent and pyramid schemes, Market manipulation, Unauthorized use and dissemination of privileged information, Price manipulation and dissemination of false information, Submission of false data and unauthorized distribution thereof, Registration of securities on the stock exchange in such a way unauthorized, Concealment of ownership, Illegal securities trading, Computer fraud, Subsidy fraud, Creation of fraudulent value added tax schemes, Insurance fraud, Credit fraud, Fraud on works of art and culture, Publication of another’s work under ones own name, Unauthorized reproduction of another’s work, Infringement of industrial property rights, Infringement of semiconductor circuit topography rights, foreseen by the Articles143/a, 143/a/1, 143/a/2, 143/a/3, 143/a/4, 143/a/5, 143/a/6, 143/a/7, 143/b, 144, 144/a, 145, 146, 147, 148, 149, 149/a and 149/b of the Criminal Code, etc.

Methodology 

Methodology used in the elaboration of this topic is going to be: 

· Interactive discussion based on cases given in advance and presented in this program. 

Also, the discussion can be enriched with other cases that will be discussed depending on the topics of interest during the elaboration of the topic. 

The discussion of judicial practice is going to have a special place. 

Cases for discussion and judicial practice 


Case Law. 1

Citizen A.Ç filed a criminal complaint against his ex-wife, the defendant V.B, and his ex-father-in-law, the defendant B.B, for the theft in collaboration between them of an amount of 81,500 euros. Citizen A.Ç stated that on 26.09.1998 he married V.B, in Tripoli in Greece. In 2003, a child DH.Ç was born in Tripoli. During the period they were married, V. did almost no work. She worked for only 2 years in a market and then closed it and took care only of the house and the raising of the child. In 2011 they bought a house in Athens. In 2012, they bought a flat in Dhërmi, as a holiday home. He has done various jobs, first a driver, then he had a taxi, then he had a percentage in a business. During the time they were married, they were fine. In 2005, some fights started, and in that period he saw that the end was coming. When he returned to Saranda, he found out about some lek that V.B kept depositing in the bank, which she said was for their daughter. The complainant A.Ç stated that they  informed him about an account that he opened with 1000 Euros and that he has no other account. When he asked about V., he was told confidentially that there seems to be a large account in the name of V.B, but not only. When he asked V.B, she has said to him that, “it is not your business, they are daddy’s money.”   A.Ç asked her, “where is the daughter’s money?”, and according to him, V. did not answer. In September 2013, according to the complainant A.Ç, he together with V.B had come to Tirana to see an apartment, they had 20,000 Euros. They could not find any flat so they restituted the money to the father of V.B. In the period March-April 2013, according to the complainant, A.Ç received a large amount of money from the house of 35,000 Euros, for which he did not accept at first that he received it, then he was told that he took it for his daughter. There was a period when the complainant was withdrawing money and was quite indulgent. According to the complainant A.Ç, the income that his ex-wife received from the house was given to her father, the  citizen B.B, who deposited it in the bank. With decision no. 574, date 25.05.2016 of the First Instance Court of Saranda, was decided the dissolution of marriage, a decision which became final on 10.06.2016. 
On the basis of the above circumstances, the Prosecutor’s Office of the Judicial District of Tirana has taken as defendants V.B and B.B for the criminal offense of Theft with serious consequences, foreseen by the  Article 134/3 of the Criminal Code. 

Cases for discussion
Do the items that are jointly owned as a whole (legal community) constitute the material object of the criminal offense of Theft, in cases where the accused is one of the co-owners (spouse) of the item not yet shared? 

Case Laws
 
Case Law. 2
On 6.6.2015, the police received a notification from the citizen A.P, manager of the Shpresa AL company, located on Durrës Street, that at the entrance of the first floor of a building, used by them as a temporary warehouse of this company, established on the first floor of Palace No.144, Entry No.5, next to the store, was stolen some computer equipment such as: computer accessories, keyboard, TV remotes, etc.  This citizen explained that since they were carrying out some adjustments in the store of this trading company, they had taken out some boxes of equipment the day before and had placed them in the entrance  of the first floor of the Palace, since there was nowhere else to leave them for the moment and that he did not think that they could be stolen, because he and the residents of the sixth floor of the building and citizen L.M had the key to the entrance to the building. There were no other residents in this building. The citizen A.P, manager of the company Shpresa AL, on 6.6.2015 around 5:00 p.m. went to get these devices, but did not find them there. After checking the security cameras, he found that on that day, around 09:45, two citizens (friends of the citizen Loreta Mokini) entered the Palace, opened the entrance door of the Palace with a key, checked the boxes left at the entrance of the Palace and they took out the computer equipment that was in them, which, after placing them in two boxes,  took them out and placed them in the back seat of a Nissan Novar vehicle that was parked parallel to another vehicle on Fortuzi Street. From the control exercised in the apartment of the defendant H.D, was found and seized as material evidence, computer equipment belonging to Shpresa AL Company. In these circumstances, on 6.6.2015 at 23:30 and on 7.6.2015 at 01:00,  was done the arrest in flagrante delicto of the defendants H.D and Sh.SH, as suspects for committing the crime of Theft provided by Article 134 /2 of the Criminal Code. Defendant H.D has stated that they took some computer equipment that was in the landing of the first floor of the building, in some cardboard boxes thrown there, which he thought were a pile of garbage and items that were to be thrown away. The defendant H. D has stated that he did not intend to steal these items, but that he found them on the first floor of the building, not knowing that the company needed them or that this theft was related to this company’s store. 

Cases for discussion
· In the above circumstances, can the fact be defined by the law as a criminal offense?
· If an item that was lost to the owner and was found by another person was taken by him without being submitted to the Administrative Unit, will it constitute the material object of the criminal offense of theft? 


Case Law. 3 
The defendant A.A was an employee at the financial institution NOA sh.a in the period 1.9.2007 to 30.6.2011, where he worked as a loan officer and then as a delinquency officer. Next to this institution, in December 2010, citizens M. and Sh.P. applied for a loan. The loan has been approved to be taken in the amount of 700,000 (seven hundred thousand) ALL. Next to this bank(financial institution), these citizens had communicated with the loan officer, the judged A.A.  It has been proven that the citizens M. and Sh.P, from December 2010 to May 2011, had regularly paid the loan installments, while  in May 2011 these citizens wanted to complete the full repayment of the loan, paying the amount of 600,000 (six hundred thousand) ALL . They had given this amount of lek to the loan officer, the defendant A.A,  with whom they had established contacts precisely because of his duty, but in good faith they had not received from him the mandate to confirm the payment of this amount, postponing the receiving of this payment mandate for the next day. 
A notarial contract was drawn up between them, where the defendant A.A accepted the fact that he had received the aforementioned sum of money from these citizens, recognized it as an obligation and promised to pay off the loan installments at the NOA bank on their behalf. Thus, from June 2011 to November 2013, the defendant A.A paid to NOA Bank, for the account of citizens M. and Sh.P, the installments of the loan received from them and then stopped it, not paying anymore. The loan agents at the NOA bank called the citizens M. and Sh.P, informing them that they had to repay the amount of 400,000 (four hundred thousand) ALL, which remained unpaid from the loan received. Being in front of this fact, citizens M and Sh.P have appeared before judicial police officers, making a criminal report in relation to the above-mentioned facts. After carrying out the investigative actions, the Prosecutor’s Office at the Durrës Judicial District Court has sent for trial the criminal case in charge of the defendant A.A, accused of committing the criminal offense of Theft through the misuse of his duty, foreseen by the Article 135 of the Criminal Code. The defendant accepts the fact that he had repaid a sum of money to the NOA bank on behalf of citizens M. and Sh.P., but since he was unemployed, he had no financial possibility to repay the entire amount of the remaining loan that had reamined unpaid. This is also confirmed by the loan repayment statement that the judge presented, according to which it is established that the repayment of the loan installments has resumed only after the investigation actions have been carried out in order to verify the report made by the injured parties. 

Cases for discussion
· Is the above fact provided by law as a criminal offense? In this particular case, can the defendant A. A be considered as a person who has the duty to protect, administer or to have misused his duty? What is to be understood by the notions of wealth, preservation and administration in the sense of the Article 135 of the Criminal Code?

Case Law. 4 
On 9.4.2013, the citizen E.R, born on 25.3.1944, presented herself at the Durrës District Police Department, who filed a criminal report regarding an incident that occurred in her apartment around 11:50 on this date. In her statements of the date 9.4.2013, she explains that it was around 11:50 a.m., when she, alone at home, saw a person appear in the corridor of the apartment, who had covered his head with the sweatshirt that was wearing. Thinking that he was her nephew who was joking, she approached to the person and at this moment she saw that the person who had put the sweatshirt on his head, took out a pistol and pointed it at this citizen’s head. As soon as she saw such a fact, this citizen came out of the main outer door and asked for help. The person, unknown to her, left the apartment and went up to the upper floors of the building through the stairs of the building. The citizen of E.R went down to the grounds of the palace and asked for help from the citizens of K.L and F.G, who were there. As soon as they got on and went up the stairs to the fourth floor of the building, they found the citizen B.V, whom they caught and put in front of the citizen E.R, whom she recognized and claimed that he was the person who had entered in the apartment. The police forces were immediately notified, so was made possible the arrest of this citizen and during the personal control  they found a toy pistol, which he carried with him and which served as a gas lighter.
Asked about this event, the citizen B.V stated that a few days ago he had seen a girl he had liked and so he was interested in finding the address of her residence. At the moment he found the address by following her behind, climbing the stairs of her building, he noticed that on the second floor of the building where the girl lived, it was located on the outside of the lock of the front door of a apartment that was located on the second floor of that building, a key placed on the outer door, which corresponds to the apartment of the citizen E.R.  After he received this key, the citizen B.V thought and did so, that the next day he would go to this apartment and see what was inside, without any predetermined purpose. The defendant, in his statements, explained that that day he went to the apartment, to which he had taken the key the day before and opened the door with the key he had with him, where he just entered the entrance corridor, stunned when he met an elderly woman in front of him and at the moment he covered his face with the corner of the sweatshirt he was wearing, so that the woman would not recognize him, as she insisted on looking at his face, grabbing him by the sweatshirt. The defendant explained that he did not commit any act against her, he did not exercise any kind of physical or mental violence, but scared by her screams, he started to leave and instead of going down the stairs and going out, he went up, where the residents of the palace caught him. 
The First Instance Court of Durres, with judgment no. 11-2013-3326/312, date 21.6.2013,has decided, “To declare guilty the defendant B.Vl for the criminal offence of attempted theft and on the basis of the Article 134/1 e 22 of the Criminal Code sentences him to 9 months in prison. This judgment is left in force by the Appeal Court of Durres, with judgment no. 10-2014-2936/768, date 30.10.2014.  

Cases for discussion
Is the legal definition of the criminal offense correct?  

Case Law. 5 
Based on the report of the citizen N.K, the Prosecutor’s Office of the Fier Judicial District has registered criminal proceedings no. 806, year 2011 against the citizens E.M and A.S, accused of the criminal offense of Fraud, committed in cooperation, more than once and with severe consequences provided by the Article  143/2 of the Criminal Code. The defendants E.M and A.S are in a special relationship and are administrators and partners in the entity “A&E Konstruksion”, company created on 12.5.2010, which contracted with the company “AFE Konstruksion” for the performance of works and the conclusion of sales contracts with interested entities.
The defendant E.M is a partner in the company “AFE Konstruksion” together with his brothers F. and A.M, a company that has been granted construction permits for two buildings in the city of Fier . KRRT of Fier Municipality has approved a permit for a construction site on the land of the owners B.V and N. K etc., with Decision no.10, dt.18.12.2008 and with Decision no. 3, date 1.4.2009 has approved the construction permit for the subject “AFE Konstruksion” for the building, 1 basement floor, 2 local floors and 8 residential floors. KRRT has approved a permit for a construction site on the land of the owners G.M and H.M with Decision no.l, date 8.1.2010 and with Decision no.5, date 30.4.2010, also approved the construction permit for the subject “AFE Konstruksion”, for the building, 1 basement floor, 2 local floors and 8 residential floors. From the examination of the written documentation, at the notary S.X, it was found that the defendants E.M and A.S have presented a construction permit no. 3, date 26.5.2010, that reflects false circumstances, as if this permit was issued to the subject “A&E Konstruksion”, while  KRRT has handled permits for the subject “AFE Konstruksion”. The data on the permit number and date do not match the written documentation available to the Fier Municipality . The defendant E. is a partner in the parent company, which contracted with the owners of the land, but also afterwards with the company created solely for the continuation of the works where he is a partner with the other defendant A.S and has full knowledge of the written documentation of building permits, for contracts related to land owners and ongoing contracts with buyers, as he was present at the conclusion of the contracts and in some of them also at receiving the sums of money. Even in those cases claimed by him that he did not know about the sales made by the other defendant A.S, despite the contracts that were concluded not in his presence, he always found out through the notary, which he ordered to notify him of every new contract, since he lived in Tirana, he confirmed them in advance by phone.
According to this report, it turns out that after the start of the works, from the construction company, when several months had passed, the citizen N.K found that the residential apartment with an area of ​​135 m2, located on the eighth floor of the residence, was also given to the citizen B.V, this fact is reflected in the relevant business contracts related to the construction entity by both of these citizens. After finding that the two different business contracts reflected the same apartment and after not finding a solution from the defendants E.M and A.S, feeling that he had been deceived by them, the citizen N.K filed a criminal complaint, on the basis of which was initiated the criminal prosecution against citizens E.M and A.S, who were then taken as defendants by the Fier District Prosecutor’s Office, communicating charges for the criminal offense foreseen by the Article 143/2 of the Criminal Code. 
The First Instance Court of Vlorë, with the criminal decision no.1391 (274), date 24.4.2014, has decided: “-To declare the defendant E.M guilty of committing the criminal offense of Theft by deception in cooperation, more than once, with serious consequences and based on Article 143/2 of the Criminal Code, his punishment with 12 (twelve ) years of imprisonment. The suffering of the sentence will begin from the day of the arrest of the defendant E.M, date 26.6.2012  ”. “-To declare the defendant A.S guilty of committing the criminal offense of  Theft by means of fraud committed in collaboration, more than once and with serious consequences and based on Article 143/2 of the Criminal Code, his punishment with 15 (fifteen) years of imprisonment.  The suffering of the sentence for this defendant will begin from the day of execution of this decision. Procedural costs are jointly and severally charged to the defendants E.M and A.S.” The appeal Court of Vlora, with decision no.396, date 03. 06.2015, has decided:”-The annulment of decision no. 1391 (274), date 24.04.2014 of the First Instance Court of Fier and dismissal of the case against the defendants E.M and A.S accused of the criminal offense of Fraud  foreseen by  the Article 143/2 of the Criminal Code.”



Cases for discussion

· How does the figure of the criminal offense of Fraud, foreseen  by Article 143 of the Criminal Code, differ from non-fulfillment of a contractual obligation, which constitutes a civil legal relationship? 
In this particular case, are we facing a criminal fact?


Judicial practice and judgments 

· GRAND CHAMBER, CASE OF ROHLENA v. THE CZECH REPUBLIC (Application no. 59552/08), JUDGMENT, STRASBOURG, 27 January 2015;
· Judgment no. 284, date 06.10.2000,  of the United Colleges of the High Court;
· Judgment no. 5, date 11.11.2003,  of the United Colleges of the High Court;
· Judgment no. 1, date 03.02.2006,  of the United Colleges of the High Court;
· Judgment no. 6, date 30.09.2011,  of the United Colleges of the High Court;
· Judgment no. 3, date 02.11.2015,  of the United Colleges of the High Court;
· Judgment no. 618, date 10.12.2003,  of the Criminal College of the High Court;  
· Judgment no. 391, date 14.07.2004,  of the Criminal College of the High Court;  
· Judgment no. 100, date 13.07.2011,  of the Criminal College of the High Court;  
· Judgment no. 307, date 21.11.2012,  of the Criminal College of the High Court;  
· Judgment no. 328, date 05.12.2012,  of the Criminal College of the High Court;  
· Judgment no. 354, date 20.12.2012,  of the Criminal College of the High Court;  
· Judgment no. 354, date 20.12.2012,  of the Criminal College of the High Court;  
· Judgment no.66, date 27.02.2013,  of the Criminal College of the High Court;  
· Judgment no. 113, date 27.03.2013,  of the Criminal College of the High Court;  
· Judgment no. 161, date 15.05.2013,  of the Criminal College of the High Court;  
· Judgment no. 174, date 29.05.2013,  of the Criminal College of the High Court;  
· Judgment no. 228, date 11.07.2013,  of the Criminal College of the High Court;  
· Judgment no. 2, date 14.01.2015,  of the Criminal College of the High Court;  
· Judgment no. 121, date 01.07.2015,  of the Criminal College of the High Court;  
· Judgment no. 191, date 25.11.2015,  of the Criminal College of the High Court;  
· Judgment no. 12, date 03.02.2016,  of the Criminal College of the High Court;  
· Judgment no. 78, date 27.04.2016,  of the Criminal College of the High Court;  
· Judgment no. 70, date 13.04.2016,  of the Criminal College of the High Court;  
· Judgment no. 114, date 27.05.2016,  of the Criminal College of the High Court;  
· Judgment no. 163, date 20.07.2016,  of the Criminal College of the High Court;  
· Judgment no. 201, date 02.11.2016,  of the Criminal College of the High Court;  
· Judgment no. 225, date 14.12.2016,  of the Criminal College of the High Court;  
· Judgment no. 99, date 29.06.2017,  of the Criminal College of the High Court;  
· Judgment no. 102, date 05.07.2017,  of the Criminal College of the High Court;  
· Judgment no. 135, date 15.11.2017,  of the Criminal College of the High Court;  
· Judgment no. 9, date 19.02.2018, of the Criminal College of the High Court;  
· Judgment no. 265, date 18.03.2015,  of the First Instance Court of Shkodra;
· Judgment no. 370, date 18.03.2015,  of the First Instance Court of Shkodra;
· Judgment no. 645, date 02.03.2016, of the First Instance Court of Tirana;
· Judgment no. 2393, date 20.09.2017,  of the First Instance Court of Tirana;
· Judgment no. 2889, date 01.11.2018, of the First Instance Court of Tirana;
· Judgment no. 1176, date 07.05.2019,  of the First Instance Court of Tirana;
· Judgment no. 1746, date 04.07.2019,  of the First Instance Court of Tirana;
· Judgment no. 1853, date 16.07.2019,  of the First Instance Court of Tirana;
· Judgment no. 1970, date 02.08.2019,  of the First Instance Court of Tirana.



· Topic: Cybercrime, (6 classes),  week 23 and week 24,  2023,  A.Gurakuqi

General view on the program of this course

Technology is one of the fields that have experienced a rapid and an inclusive development in all spheres of life in the recent decades. In parallel with the development of technology, the spread of cybercrime and the development of new forms of it has increased. 

The elaboration of this topic initially intends to present: 

· Basic knowledge on the operation of technology; 
· Technological diffusion; &   
· Problems deriving from it; 
· Cybercrime as a category of crime as a whole;
· Specifics and differences from traditional works.

Being aware that cybercrime, like technology itself, is under constant and rapid development, it is intended the: 

· The transmission of basic knowledge in a language as neutral as possible to technology, since the rapid and continuous technological development is accompanied by new forms, often not specifically provided by criminal legislation. 

In addition to the existing forms of cybercrime, will be discussed even forms that are unforeseen by our legislation.

The special nature of cybercrime has violated the concept of sovereignty and the principles of territoriality of states, changing radically the concepts of jurisdiction and increasing the need to strengthen interstate cooperation between different states.  

In this regard, will be analyzed even the acts that marked the foundations of the fight against cybercrime: 

· Council of Europe Additional Protocol to the Convention on Cybercrime (Budapest Convention); 
· Their impact on the world and their role in the Albanian legislation. 

Also will be analyzed:  

· Other forms of cooperation; 
· Traditional forms of interstate cooperation; &   
· Problems encountered in practice.

In the daily work of all judges and prosecutors it is important to collect evidences, that increasingly are going to be transformed more into electronic evidence than into material evidence in the true sense. 

To guarantee their validity and usability in the criminal process from the moment of receipt (storage) up to the presentation, including evidences provided out of the country, is essential to be shared basic technical and procedural knowledge related to them.

The fight against cybercrime cannot be seen separated from the development of technology in society, therefore the creation of a society dependent on information technology and its complexity, imposes a challenge to guarantee: 

· Regular operation of systems; 
· Protection of systems; &  
· Protection of networks. 

A special attention will be paid to: 

· Legislation and other national and international structures, that play a role in the field of information technology; &   
· The essential cooperation between these structures. 

It is important to be underlined: 

· The impact of information technology on human rights; &   
· The role of law enforcement agencies in keeping the balance between the need to identify the authors of these crimes and the guarantee of the rights of citizens.

Finally, this topic will include new technological developments, that are expected to further change the physiognomy of the current society, and the discussion of whether it will be necessary to make legislative changes in order to adapt to new technological phenomenon.

As above mentioned, it is essential that new judges and prosecutors, to be prepared with basic knowledge, including come technical knowledge (intending the understanding of how technology functions), since we will increasingly have to deal with virtual phenomena, making it difficult to determine the criminal behavior, the course of action, the administration and the bringing of authors to justice.


Course objectives and purposes

At the end of these 6 topics candidates for magistrate judges and prosecutors will have basic knowledge on the:

a. Operation of computer systems and the Internet ;
b. Cybercrimes, their forms and development;
c. Criminal and criminal procedural legislation;
d. International acts in this field, especially Budapest Convention and its Additional Protocol; international cooperation;
e. Electronic evidence;
f. Security in the field of  information technology;
g. Some of the future forms of technological development. 

Forms of realization

Forms of the realization of these classes are chiefly:  

· Interactive sessions, where after the presentation of the prepared lecture, will be a conversation in the form of discussion on  the presented issues; &  
· Questions on the prepared topic. 

At the end of the course candidates will prepare a course assignment.

Structure

First part 

· Cybercrime – an overview; 
· Basic concepts and legislative provisions. 

In total, there are 3 classes, divided into concrete topics, as follows: 

· Cyber crime introduction,  (1 class)

Information technology has changed radically the way individuals communicate, do business and interact. 

· How was developed information technology? 
· What is computer system and data? 
· How was the internet born and how has it developed to this day?   


The increase of the number of individuals who use technology to commit crimes has occurred because of:
 
· Dependence on information technology;
· Continuous transformation; &   
· Ease of access.

This lecture will elaborate:  

· Forms of cybercrime; 
· Technical, legal and ethical challenges related to cybercrime and its prevention.

At the end of this lecture, candidates for magistrate have to consider:

· Basic concepts of computer systems and the Internet as global connections;
· Cybercrime, its forms and the need to study this specific form of crime; 
· Ways of committing cybercrime and comparison with traditional forms ;
· Identification of technical, legal and ethical challenges related to cybercrime. 

Literature 

· Written lectures; 


Class 2: Cybercrime and national jurisdiction 

Cybercrime does not recognize state borders imposed by national jurisdictions, complicating its specific nature. 
 
Legislation differences between states often have caused difficulties for the investigation and punishment of authors.

This lecture will do a general presentation of international legislation, analyzing in details the basic act of cybercrime: 

· Council of Europe Additional Protocol to the Convention on Cybercrime (Budapest Convention), that have had impact on domestic legislation.


The focus of this class is on: 

· The notion of jurisdiction and of sovereignty; 
· Mechanisms of international cooperation; & 
· Challenges of this cooperation. 

Part of this topic will also be: 

· The elaboration of mechanisms in the war versus cybercrime under the view of human rights.

At the end of this lecture, candidates for magistrate have to consider:

· Provisions of Budapest Convention and of the Additional Protocol, including guiding elements regarding this specific matter; 
· Other international acts in this field and forms of international cooperation;
· Problems of international cooperation and of the cooperation in the framework of Budapest Convention; 
· Human rights and the war against cybercrime.

Literature 

· Written lectures; 
· Council of Europe Convention and its Additional Protocol; 
· ECHR; 
The Convention for the Protection of Individuals with Regard to Automatic Processing of Personal Data.

Class 3: Computer criminal offenses in the Albanian Criminal Code

The topic represents: 

· A historical view of the amendments of criminal legislation and of the Albanian criminal procedural legislation up to the current anticipation; 
· The impact of Budapest Convention and of the Additional Protocol in the Criminal Code and in the Code of Criminal Procedure. 

In this topic will be analyzed:  

· Criminal offenses and their elements; 
· Discussion of cases of practice; &  
· Problems of these provisions in practice. 

In this topic will be discussed also: 

· Cases that are not considered by the Albanian legislation as criminal offenses; & 
· The need for change.

Part of this lecture will be also: 

· Presentation of national structures, that operate in the field of information technology; &
· The legislation that regulates the activity of these structures.

At the end of this lecture, candidates for magistrate have to consider:

· Presentation of computer criminal offenses in the Criminal Code and their elements;
· The impact of Budapest Convention and of the Additional Protocol in the analysis of these provisions;
· Their enforcement in practice.


Literature 

· Written lectures; 
· Criminal Code of the Republic of Albania.
 

· Topic 2: Detailed analysis of the elements of prosecution, investigation and judgment of cybercrime offenses and electronic evidence, national and international challenges and a broader view of the information technology society 
 
In total, there are 3 classes [lectures], divided into concrete topics, as follows: 

Class 4 and 5 

Electronic evidence, procedural provisions and international cooperation, (2 classes) 

This lecture makes a presentation of: 

· The process of digital examination and of electronic evidence; 
· The concept of electronic evidence and of its characteristics; 
· The standards of the obtaining of electronic evidence; & 
· The validity or usability of electronic evidence.

The lecture will be focused on: 

· Albanian criminal procedural provisions, including their amendments in years, analyzing even cases of practice of their enforcement; 
· Discussions on computer data; 
· Accelerated storage of computer data; 
· Search and sequestration of computer data.


A special attention will be paid to: 

· New procedural concepts presented in these provisions, analysed under the view of Budapest Convention. 

Part of this lecture will be even elements as follows: 

· Analysis of the technical procedure of the administration and storage of evidences; 
· Presentation of evidences;  
· The role of the expert and the presentation of electronic evidence in the state of evidence; 
· International cooperation for the collection of evidences.

At the end of this lecture, candidates for magistrate have to consider:

· The concept of electronic evidence, characteristics and the difference from traditional evidence;
· The method of administration, transportation, storage of electronic evidence and the role of the expert in this process;
· Procedural provisions and their elements, their enforcement in practice;
· International cooperation in the search for and obtaining of electronic evidence;
· Standards of electronic evidence and expertise, in the view of human rights.

Literature 

· Written lectures; 
· Code of Criminal Procedure.

Class 6: Information technology and Cyber Security, (1 class)

Cyber Security refers to: 

· Strategies 
· Policies; 
· Procedures; &   
· Practical measures taken:  
i. To identify threats to systems, computer networks; 
ii. To identify deficiencies of systems, computer networks; &  
iii. Prevention of threats to citizens, property and information. 

This lecture will make a description of these strategies and measures that are different from criminal measures for cybercrime discussed in former lectures. 

Part of this lecture will be also: 

· New forms of technological development such as:  
1) Cryptocurrencies; 
2) Cloud computing;  
3) Internet of Things (IoT); &  
4) Artificial intelligence (AI). 

Other topics that represent interest such as: 

· The usage of technology for/versus:  
a. Political purposes (Hacktivism);  
b. Terrorist purposes;  
c. Certain states (Warfare); or  
d. Industrial Espionage.

At the end of this lecture, candidates for magistrate have to consider:

i. New technological developments and expectancies from the future; 
ii. Basic knowledge on cryptocurrencies and the use of technology for certain motives;
iii. Information technology strategy.

Literature 

Written lectures.


· Topic: Criminal offenses for terrorist purposes, (3 classes), week 25,  E.Bani; A.Dumani

Topic description

The definition of terrorism has gone through many difficulties, however it has been concluded by the drafters of international legislation that: 

· When there is extreme violence, of a nature that frightens or shakes seriously the population, or when the actions are motivated politically, religiously, socially, ethnically, racistly, etc., the act is of a terrorist nature.
· 
The most complete definition of a terrorist act has been made by the USA government, according to which: 

· The term terrorism means: premeditated, politically motivated violence perpetrated against noncombatant targets by subnational groups or clandestine agents, usually intended to influence an audience. 

Terrorism violates seriously: 
 
· Human rights; 
· Democracy; & 
· Intends the destabilization of legally elected governments and the undermining of civil pluralist societies. 

Terrorist acts have a direct impact on the enjoyment of a number of human rights, especially:  

· The right to life; 
· The right to liberty; &  
· The right to physical integrity. 

Because of the importance of the fight against this serious form of crime, from the legislator is required that, in addition to terrorist acts, to penalize even the:  

· Attempt (without the need for consequences, because of the potential risk they represent); 
· Encouragement;
· Help; &  
· Different forms of the organization for their commitment, including even the special form.

Criminal offenses related to terrorism cannot and should not be related to any nationality, religion or ethnicity, so that such considerations may affect the non-qualification of the committed act as a terrorist act. 

Some of the characteristics of the terrorist act can be summarized as follows: 

· Serious crime; 
· Committed to cause death, serious bodily injury, or to take hostages; & 
· Provoking a state of terror in:  
i. The general public; 
ii. A group of individuals; or  
iii. To certain individuals, intimidating the population or forcing a government or international organization to perform or not to perform certain acts. 

Faced with a very serious crime, legislation must define terrorism and related crimes in a clear, accurate, non-discriminatory and non-retroactive manner, in order to establish a basis for an effective criminal justice response. 

However, care must be taken that the fight against terrorism does not violate human rights and the rule of law and every measure in the war against it has to be in harmony with:  

· ECtHR jurisprudence on human rights;  
· International refugee law and humanitarian law. 

The main topics that will be elaborated 

· Features of the offense with terrorist intent in our Criminal Code ; 
· The importance of the special purpose of the authors of these acts for their qualification as terrorists; 
· The meaning and forms of fundraising for the purpose of financing terrorist activities, the existence of this offense even if the funds were not used for the purpose they are given and the determination of its subjective side even from the objective factual circumstances of the offense; 
· The hiding of funds and of other assets that finance terrorism and its committing in aggravating circumstances;
· Maintaining the confidentiality of data on persons against whom are applied measures  against the financing of terrorism by persons exercising public functions or in the exercise of their duties or profession, as well as the prohibition of performing financial services with them; 
· The preliminary stage of the committing of the crime of terrorism: 
i. The recruiting of persons to commit acts with terrorist intent or terrorist financing; 
ii. Training to commit acts with terrorist intent; 
iii. Incitement, public call and propaganda to commit acts with terrorist intent; 
iv. Threatening to commit acts with terrorist intent; &  
v. The creation of armed crowds. 
· Special forms of the organization of criminal offenses with terrorist purposes, terrorist organizations and armed gangs;
· The difference between the armed gang created for the purpose of committing terrorist acts and the armed gang formed for the purpose of committing other criminal offenses;
· Identification of international legal acts that have served as legal sources for the inclusion of these criminal offenses in our Criminal Code;  
· Albanian and foreign jurisprudence in the judgment of these criminal offenses.

Self-study questions

1. What are the characteristics of the act with terrorist purposes and the different forms of its manifestation?
2. What is the difference between: 
· Terrorism and crimes against life; &  
· Terrorism crimes against humanity?
3. Where is the importance of the special purpose of the authors of terrorist acts to create panic among people or to dictate state bodies to take certain actions or to seriously destroy or destabilize the essential political, constitutional, economic or social structures of the Albanian state, of another state, institution or international organization? 
4. What is the meaning and forms of fundraising for the purpose of financing terrorist activities and why it is considered as a formal criminal offense? How is determined the subjective side of this offense?      
5. Why is it necessary to maintain the confidentiality of data on persons against whom are applied measures against the financing of terrorism by persons that exercise public functions or are in the exercise of their duties or profession, as well as of the prohibition of the performing of financial services with them?  
6. Why is it important the attack of terrorist activity at the preparation stage and what are some of the criminal offenses provided by the Criminal Code? 
7. What are the special forms of the organizing of criminal offenses with terrorist purposes and where does the armed gang created for the purpose of committing terrorist acts differ from the armed gang formed for the purpose of committing other criminal offenses?
8. Identification of international legal acts that have served as legal sources for the inclusion of these criminal offenses in our Criminal Code. 
9. Albanian and foreign jurisprudence in the judgment of these criminal offenses.
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· Topic: Criminal offenses against state activity committed by state employees or in public service,  week 26,  2023,  (3 classes), K.Kurushi ; D.Hallunaj; A.Xholi

Topic description

State activity is generally regulated by strict legal norms and obligations of public servants to enforce them strictly. 

In addition to them, many of public activities have adopted clear ethical rules for employees who serve daily to execute the relevant norms. 

What is noticed in the daily routine is that:  

· There are many cases when the law is not enforced completely; 
· There are many cases when there are deviations from the application of the law in accordance with its positive spirit; or  
· There are many cases when law is applied unequally, regardless of citizens interested to receive public service. 

In this way, the damage that is presented in public is large, not only measurable according to its material value, but also in the image and credibility of public bodies in the eyes of taxpayers. 

In many other cases, the damage done to the state is considerable, because of: 

· The avoidance of merit in the formation of public administration; & 
· The superiority given to the political contribution of the officials. 

From here and not only derives the awareness of magistrates on the fact that these offenses have to be considered very seriously.

The main topics that will be elaborated 

Matters that affect the entirety of the content of offenses such as: 

· Misconduct in public office; 
· Development of tenders; 
· Equality of citizens; 
· Determinant elements that affect the identification of these offenses;
· The differences of the offenses included in this chapter of the Criminal Code, from each other; 
· Common elements, their competitions, the importance of the application of additional penalties.

A determinant importance in the prevention of these criminal violations have concepts such as: 

· Recovery of damages or confiscation of the products of criminal offenses. 

A special analysis will be done on the problems of judicial practice in relation to: 

i. The action of the law of time; 
ii. The action of the favorable law; 
iii. Liability for inaction; 
iv. Conditions of this liability that cause  criminal liability, etc.

Methodology 

Methodology used in the elaboration of this topic is going to be: 

· Interactive discussion based on cases given in advance and presented in this program. 

Also, the discussion can be enriched with other cases that will be discussed depending on the topics of interest during the elaboration of the topic. 

The discussion of domestic and foreign judicial practice is going to have a special place. 

Cases and judicial judgments  

Case Law. 1

The citizen S.T, a resident of the village of Klos, Elbasan, in 2010, represented the interests of his brother S.T, as a plaintiff in the civil litigation, in the First Instance Court of Elbasan, where was requested the registration of a land area, located in the village of Jance, Commune of Tunjë, Gramsh, known by the popular name Çuka e bukur. 

At the end of the judgment, the court, with decision no. 783, date 1.4.2010, forced the ZVRPP Gramsh to register the land surface under the act of land acquisition by S.T, in the enforcement of law no.7501, on the land. 

On the appeal of the accused party, the court file was sent to the Court of Appeal of Durrës, that through a judging troop headed by the judge I.D, with decision no. 832, date 21.11.2012, abrogated the judgment of the First Instance Court of Elbasan and turned the case for re-judgment by another judging body.

In the process of re-judgment, S.T continued to represent the interests of the accusing party and the First Instance Court of Elbasan, with decision no. 1164, date 22.7.2014, accepted the lawsuit, forcing the accused party I.R to recognize the ownership and ZVRPP Gramsh to register the land in the name of the plaintiff.

On the appeal of the accused party, the court file was sent to the Court of Appeal of Durrës and arrived there on 10.9.2014. With the lottery organized on 12.9.2014, the case was again passed to the Judge I.D.

In the absence of a notice on the date of the judgment, S.T, on 25.2.2015, went for information to the chancellor of the court S.M, who promised to help him. 

On 2.4.2015, S went back to the Court of Appeal of Durrës and met G.SH, the waiter of the bar located inside the spaces of the court. 

G told S to ask S for a close judgment date and to prepare a coffee for him and for S. 

On 8.5.2015 S asked S to think about her reward. 

On 5.6.2015 S expected to receive from S the reward, the value of which he left in his prize. 

G also asked him for a reward for himself. 

On 12.6.2015, S received from S, the amount of 20,000 ALL, while G requested that a part of this amount to be given to him. 

On 7.7.2015, in the court session, the judge I.D reported his resignation from the judgment, because of his participation in the former judgment and submitted his resignation to the Head of the court, who approved it. 

From 16.9.2015 until 12.4.2016, the judgment continued by the other judging troop and, with decision no. 335 was decided in favor of the plaintiff[footnoteRef:6]. [6: Judgment no. 139, date 22.11.2017, of the Criminal College of the High Court. ] 


Matters for discussion

1. Is the above fact provided by law as a criminal offense? If so, which is it?   
2. The difference between the criminal offense of misconduct in public office and the criminal offense of the passive corruption of the judge, prosecutor or of other functionaries of the system of justice, as well as the difference of this offense from the offence of  exercising unlawful influence on persons exercising public functions”  . 

Case Law. 2

On 3.5.2010, the Private High School Vitrina has submitted to the Ministry of Education and Science a request with the object of granting permission for the opening of new study programs for the year 2011, requesting the opening of the following programs: 

· Electrical Engineer; 
· Mechatronics; 
· Construction Engineering; 
· Public administration; 
· Arabic Language and Literature; 
· Dentistry; 
· Medicine and Pharmacy. 


This request has been passed for evaluation to the Council of Accreditation of the High Education, which after conducting the evaluation, with Decision no. 192, date 24.6.2011, decided: 

· For the branches of Electrical Engineering, Mechatronics and Public Administration, Bachelor not to be opened; 
· For the branch of Dentistry, Master of Science not to be opened; 
· For the branch of Arabic Language and Literature, Bachelor to be opened; 
· For the branches of Construction Engineering, Medicine and Pharmacy has not given a final consideration, (but has provided some conditions and a duty to the requesting subject. The requesting subject after accomplishing them has to inform the Accreditation Council so that to be done the verification procedure.) 

By Order no. 381, date 5.8.2011, on the opening of the first cycle programs that end in Bachelor and the second cycle programs that end with Master of Science, of the Private High School Vitrina, the defendant M.T as Minister on duty has determined: 

1. The opening of study programs of the first cycle in Electrical Engineering, Mechatronics, Construction Engineering, Public Administration, Arabic Language and Literature, as well as the accomplishment of the conditions defined in appendix 1, attached to this order. 
2. The opening of integrated study programs of the second cycle in Dentistry, Medicine, Pharmacy, as well as the fulfillment of the conditions defined in appendix 1, attached to this order. 

As this order comes in opposition with legal and sub-legal acts in force for high education, the prosecution has filed charges against the defendant M.T for the criminal offense of misconduct in public office, anticipated by the Article 248 of the Criminal Code[footnoteRef:7].  [7:  Judgment no. 6/36, date 14.6.2016, of the Criminal College of the High Court. ] 


Matters for discussion

· The defendant will have criminal responsibility, if his action or non-action in the exercise of duty is contrary only to the law issued by parliament in the formal sense, or will be responsible even if it is contrary to sub-legal acts; 
· For this criminal offense is going to be analysed the fact if  it meets the conditions of the principle of legal certainty on the clarity of law; 
· For the judgment of this case will be considered the ECtHR jurisprudence in the Case of Liivik v. Estonia, (Application no. 12157/05), Judgment, Strasbourg, 25 June 2009, European Court of Human Rights, (on the purpose of making possible an interpretation which is consistent with the ECtHR jurisprudence.




Case Law. 3

On March 28, 2019, a rally was organized on George W. Bush Street by the Democratic Party and other opposition parties. 

In the implementation of tasks established by the Plan of Measures of the Local Police Directorate of Tirana with no.2109/79 Prot., date 27.3.2019, the State Police at 8.00 am was put on service in George W. Bush Street, regarding the progress of the protest organized by the Opposition Parties.  

During the protest, the police noticed the persons under investigation Sh.S, A.S, O.K, Gj.D, A.P, M.M and L.B, who tried to break the police cordon placed in front of the entrance of the Parliament hall. 

By violent acts were also injured two police officers, namely citizens Y.D and H.Q

Regarding this fact is done the inspection of the scene to the Parliament and to the Ministry of Interior. The following items found at the scene were fixed and taken as material evidence: 

a. Two containers in red color, like those of paint about 45 cm long and 15 cm in diameter, with a metal handle and a pressure gauge, wrapped around their bodies in white glue 
b. A banner with a wooden tail and plywood with the inscription, END OF THE GOVERNMENT OF THIEVES AND OLIGARCHS ; 
c. Eight red and gray tubes with the inscription, SMOKE ; 
d. Three plastic water bottles, with inscriptions, Tepelena, Mida Pukë and others without inscription; 
e. A red capsule with the inscription, ZEUS ALBA; 
f. A metal bucket like the ones holding paints inside which were some of the items mentioned above; &  
g. A part of VUVE ZELE in yellow color sequestrated in the quality of the material evidence.

Based on the above mentioned facts, the Prosecution of the First Instance Court of Tirana has recorded the criminal proceeding no. 2454 for the commitment of criminal offenses of Opposing a public order police officer, Organization and participation in unlawful gatherings and manifestations, Breach of the public peace provided by Articles 236/2, 262/2 and 274 of the Criminal Code, in the charge of persons under investigation Sh.S, A.S, O.K, Gj.D, A.P, M.M and L.B.[footnoteRef:8] [8:  Judgment no. 523, date 30.3.2019 of  the First Instance Court of Tirana.] 


Matters for discussion

1. In this case, is the fact provided by law as a criminal offense?
2. When can a protest be considered unlawful, in the concrete case, according to the legal framework in force?
3. Can we have a Breach of the public peace in the context of a rally?
4. Does the criminal offense of Opposing a public order police officer compete with the criminal offense of Breach of the public peace, referring to the unifying judgment no. 3, date 2.11.2015 of the United Colleges of the High Court?  

Case Law. 3

On 28.11.2018 around 17:00 in the Unaza e Re, in Teodor Keko Street took place a protest. 

In this protest, the defendant R.LL was arrested in flagrante delicto with the motivation that during the protest he tore down two concrete blocks that were located in Teodor Keko Street, as well as destroyed the siege of Salillari construction site, throwing the scaffolding on the ground. 

He has also encouraged protesters for violent and unlawful actions. 

These facts are reflected in the minutes of the arrest in flagrante delicto, held on 29.11.2018, unaccompanied by any concrete evidence to prove the facts reflected in it.

Meanwhile, after his arrest, it does not result that the defendant R.LL was interrogated in the capacity of the person against whom are being conducted investigations in the presence of defense. 

Also, when asked in the capacity of the defendant on 18.2.2019, the defendant R.LL stated has declared as follows: 

· “I understood the question, as well as the charge I am accused of, and I want to say that I will give my explanations at a later time of the investigation. I have nothing else to say.”    

Being in these conditions, the Prosecution at the First Instance Court of Tirana, has submitted to this Court the request for the judgment of the defendant R.LL, who is accused of committing the criminal offenses of organizing and participating in illegal gatherings and manifestations and Obstruction of circulation of means of transport, provided by Articles 262/2 and 293 of the Criminal Code.[footnoteRef:9] [9:  Judgment no. 1500, date 11.6.2019 of  the First Instance Court of Tirana.] 


Matters for discussion

1. In this case, is the fact provided as a criminal offense by law?
2. When can a protest be considered unlawful in this case according to the legal framework in force? 
3. Can he bear criminal responsibility for the criminal offense of  Obstruction of circulation of means of transport  in the context of a rally?
4. So does the criminal offense of Organizing and participating in illegal gatherings and manifestations compete with the criminal offense of Obstruction of circulation of means of transport making a reference to the Unifying Judgment no. 3, date 2.11.2015,  of the United Colleges of the High Court? 






Judicial practice 

· Case of Liivik v. Estonia, (Application no. 12157/05), Judgment, Strasbourg, 25 June 2009, European Court of Human Rights;
· Judgment no. 55, date 18.12.2012, of the Constitutional Court;
· Judgment no. 1, date 26.3.2002, of the United Colleges of the High Court;
· Judgment no. 536, date 27.10.2009, of the Criminal College of the High Court;
· Judgment no. 133, date 17.2.2010, of the Criminal College of the High Court;
· Judgment no. 140, date 24.4.2013, of the Criminal College of the High Court;
· Judgment no. 5, date 15.1.2014, of the Criminal College of the High Court;
· Judgment no. 138, date 14.4.2014, of the Criminal College of the High Court;
· Judgment no. 6/36 date 14.4.2016, of the Criminal College of the High Court;
· Judgment no. 40, date 9.3.2016, of the Criminal College of the High Court;
· Judgment no. 47, date 16.3.2016, of the Criminal College of the High Court;
· Judgment no. 6, date 1.2.2017, of the Criminal College of the High Court;
· Judgment no. 139, date 22.11.2017, of the Criminal College of the High Court;
· Judgment no. 351, date 25.6.2014, of the First Instance Court of Shkodër;
· Judgment no. 554, date 3.11.2014, of the First Instance Court of Shkodër;
· Judgment no. 16, date 12.1.2015, of the First Instance Court of Shkodër;
· Judgment no. 376, date 27.4.2015, of the First Instance Court of Shkodër;
· Judgment no. 2532, date 29.9.2017, of the First Instance Court of Tirana;
· Judgment no. 1385, date 8.5.2018, of the First Instance Court of Tirana



· Topic: Criminal offenses against morality and dignity. Sex crimes, ( 3 classes), week 26,  2023,  T.Merkaj

Topic description

Criminal offenses that constitute the chapter of crimes against morality and human dignity are also the point of connection between law and morality, a delicate relationship that shows not only the quality of prevailing morality that carries a historical and comprehensive character, but at the same time, expresses even the sources of criminal law. 

In considerable cases, different jurisdictions or legislations provide different approaches  on such a group of offenses. 

Because of this, when is the case, prevails the principle of the foresight of the criminal offense by different legislations. 

For this reason, such acts are declared not only delicate at the moment of criminalization of actions through law, but also at the moment when the judge and the prosecutor will make a decision on how to handle the actions of persons. 

Often, the formations of the judge and of the prosecutor, the totality of virtues or of moral elements that constitute their personality, are crucial for the treatment of the committed criminal offenses. 

In any case, the law prevails over the moral norms by which we have regulated our behavior, or covered the personality we display. 

Criminal offenses foreseen in Section VI of the Criminal Code, under the title, sexual offences, in the Articles 100-108/a, are not only provisions that function as legal support of the social morality, but above all protect the legal relations established to provide: 

· Inviolability; 
· Sexual freedom of adult victims;  
· Normal sexual upbringing and development of juvenile victims; 
· Sexual inviolability of minors; 
· Health and life of minors; 
· Formation of minor’s personality; 
· Psychological-emotional and social formation of minors from any action of  sexual nature of the offending subject. 


Criminal offenses of this category are materialized not only in behavior, but also in words and actions. It is therefore important for magistrates to identify the criminal or non-criminal nature of certain actions committed by the suspects.

Subtopics under focus 
 
Issues related to prostitution are at the center of the course, with all their legal, moral and historical complexity. 

Will be elaborated:  

a. Defamation and insult considering their differences; 
b. Decriminalization; 
c. Persecution and differences from other offenses; 
d. Sexual offences (will have the largest space to be analyzed because of the high danger they represent. They will be viewed comparatively so that magistrates can see the differences, their approaches illustrated by a rich judicial practice);
e. Criminal offenses related to family relations.

By the treatment of the above-mentioned issues candidates for magistrate will have the opportunity:

1. To get acquainted with the figures of criminal offenses against morality and dignity; the purpose of the provision of this special section in the Criminal Code; 
2. To get acquainted with the evolution of the section, (respective changes and abolitions and ratio [reasons] why they happened, considering the social developments) by deeply analyzing the elements of each figure and identifying whether they compete with each other or with other figures of criminal offenses provided by the Criminal Code;
3. To deepen their knowledge on the judicial practice of the domestic courts regarding each figure of the criminal offense, identifying different attitudes in the judicial practice on matters of the interpretation of law, as well as taking into account the European standards set by the European Court of Human Rights in terms of human rights affected by these figures of criminal offenses, chiefly the Article 8 of the European Convention on Human Rights, (the right to respect for private and family life)  ; 
4. To identify the nature of the criminal proceedings for each of the figures of criminal offenses (criminal prosecution chiefly, with appeal, with the accusing victim), reasoning on the necessary procedural subjects, the evidence presented in each trial, their assessment, and the probative power;
To increase their skills of writing and reasoning of procedural acts, court decisions that have to be drafted by prosecutors and judges regarding the category of figures of criminal offenses against morality and dignity, while maintaining a clear structure of presenting proven facts, applicable law and legal reasoning, by awarding to the procedural act a flow of thought and logical chronology, as well as in the case of concrete figures of criminal offenses, paying special attention to the terms used intending the non-violation of the dignity of persons, as well as the respect for their privacy and personal data. 

Methodology

· Presentations prepared by the lecturer in power point as well as, (or) written materials, which address in-depth material and procedural aspects of the figures of criminal offenses against morality and dignity;
· The organizing of interactive sessions with legal debates and discussions by dividing  candidates for magistrate  into several groups in order to stimulate discussions and elaborate alternative ideas and opinions, concluding with the appropriate legal choices;
· Preparation of other case studies from court practice that will be identified and presented by the candidates for magistrate;
· Independent individual and group works in the form of tasks, topics, essays, works, memoirs, organized on the basis of figures of criminal offenses against morality and dignity, where each candidate under the direction of the lecturer or under his supervision will prepare an independent individual work and a group work with research, comparative views, legal opinions, tendencies of case law, etc., on important legal or practice issues (domestic and foreign).


Matters for discussion

· Prostitution, (Article 113 of the Criminal Code); 
· Exploitation of prostitution, (Article 114 of the Criminal Code);
· Maintaining premises for prostitution, (Article 115 of the Criminal Code);  
· Pornography, (Article 117 of the Criminal Code); 
· Can marriage be a form to facilitate or conceal the practice of prostitution?
· Online prostitution, as one of the social phenomena not explicitly regulated in criminal law; 
· Is physical contact necessary to commit the crime of prostitution? 
· Competition of prostitution, exploitation of prostitution and human trafficking on the purpose of sexual exploitation;
· Is the existence of the two following criminal penalties, a violation of the principle ne bis in idem :
i. Criminal judgment of a foreign court for the exploitation of prostitution; & 
ii. Criminal judgment of the Albanian court for trafficking; &  
iii. Will the foreign criminal judgment be recognized by the Albanian judicial authorities?
· The problem of single evidence in criminal proceedings, (e.g. victim statements); 
· Criminal liability in the criminal offense of maintaining premises for prostitution, (legal person, administrator, tenant, owner according to the certificate of ownership);  
· Constitutional review regarding the abrogation as incompatible with the Constitution of the first paragraph of Article 113 of the Criminal Code;
· Offense, (Article 119  of the Criminal Code); 
· Distribution of racist or xenophobic materials through the computer system, (Article 119/a); 
· Insult with motives of racism or xenophobia through the computer system, (Article 119/b);
· Defamation, (Article 120 of the Criminal Code); 
· Unfair interference with privacy, (Article 121 of the Criminal Code); 
· Dissemination of personal secrets, (Article 122 of the Criminal Code); 
· Obstruction or violation of the secrecy of correspondence, (Article 123 of the Criminal Code); 
· Burden of proof in the criminal judgment of the offense, (defamation); 
· Parliamentary immunity, freedom of expression, the right of the public to be informed and the criminal offense of  insult and defamation; 
· Could the legal person be a victim of the criminal offense of insult and defamation? 
· Television statements of public figures on  shows and the criminal offense of  insult (defamation);   
· Private subjects in the spread of false statements through social networks, (FB);
· TV shows where are declared the private lives of citizens, (e.g.,  me zemër të hapur, shihemi në gjyq, etc.,) as well as the criminal offense of  insult (defamation)  ;
· Kinds of evidences  in the judgment of insult (defamation)  and their validity; 
· Do we have the consumption of the criminal offense of defamation when the statements result to be partially true?
· Criminal liability of the media, the press for  statements published in their articles related to the private lives of citizens;
· Persecution, (Article 121/a of the Criminal Code) as a widespread criminal offense; 
· Social networks as one of the forms for the realization of the criminal offense of persecution;  
· Competition, non-competition of this criminal offense with the criminal offense of domestic Violence, etc.;  
· The issue of single evidence, (victim report) in cases of persecution. 


Cases and judicial judgments  

Case Law.1

The juvenile (at the time of the occurrence of the criminal fact) F.G 17 years old and the juvenile E.K 16 years old have had acquaintances and friendship with each other, as they previously have been in the same class. 

After some time, F.G asked E.K to have a relationship with each other, (love affair).
 
On 31.3.2018 F.G took E.K to an apartment located in Qyteti Studenti, Tirana and there they had sexual intercourse with each other. 

Three weeks later, E.K appears at the Police Station, accompanied by her parents, and files a criminal complaint against F.G claiming that the sexual intercourse took place without her consent, but under the psychological pressure (threat) of F.G.

Interrogated at the investigation phase as persons who have knowledge of the criminal offense, E.K’s parents stated that F.G abused their daughter.
 
Citizen SH.G (sister of F.G), the minor I.G, the minor L.XH have declared that F.G and E.K have been in a relationship, love affair with each other.

F.G has declared that he had sexual intercourse with E.K with the will of both.

Xh.Xh, the owner of the apartment where F.G and E.K had sexual intercourse, declared that he told E.K’s mother to be careful in order to avoid the affair problems between her daughter E.K and F.G.

According to the Act of forensic examination of the minor: 

1. In the body of E.K were found ecchymoses with characteristics and localization described above, which were caused by a sharp tool, caused  about 10-15 days from the moment of the examination by us, on 24.4.2018 ; 
2. E.K is deflorated, defloration which is caused  over 14 days from 24.4.2018, (date of examination);
3. The stated anal damage  must have been caused by the penetration of a cylindrical body such as the male sexual organ; 
4. E.K has reached the sexual maturity.

According to the Act of psycho-social expertise for the minor E.K: 

The consequences caused by the behavior of F.G have given consequences in the well-being of her life as they have caused constant fear and insecurity and have become an obstacle to lead a normal life and to have a calm psycho-social condition for E.K. Considering  these facts, as well as the personality and the intellectual level of the person under evaluation, we can say that exists the possibility that E.K statements may be manipulated by the psycho-emotional traumatic situation or social and family situation in which she is and that there is a possibility that their viability is uncertain.

Matters for discussion

· Do we have the presence of the elements of a figure of criminal offense? If yes, what is the criminal offense alleged to have been committed by F.G?
· Should the prosecutor proceed with the arrest, detention of the juvenile F.G and the imposition of a personal security measure on him? If not, argue! If so, what is the appropriate personal security measure and why?
· What are the necessary participating subjects in this criminal process? Evidence them!
· What are the investigative actions that the prosecutor should perform? If juveniles I.G and L.XH were interrogated at the investigation phase can they, should they be questioned at the court if a fair trial is held? If so, what are the rules that the prosecuting authority should consider?
· Which is the competent court for the judgment of the criminal case, considering that the residence of the juvenile E.K is in Elbasan, and of the juvenile F.G is in Fier?
· Considering that the judgment took place in 2019, when F.G was 18 years old, while E.K 17 years old, what is the procedural quality of F.G and E.K in the judgment?
· What are the necessary acts that the prosecutor should administer (include) in the investigation file, along with the request for judgment? 
· If the Individual Assessment Report (IAR) for F.G has not been completed at the investigation phase, can the court decide to send the criminal case for judgment? At what phase of the proceedings should be done, ordered the making of Individual Assessment Report (IAR)? In a preliminary investigation? In a preliminary hearing? (or) In a main trial?

Case Law. 2

L.R 37 years old, with American citizenship lives and works in Albania, specifically in the area called German Villas Tirana, together with her 13 year old daughter. 

F.A 21 years old works as a waiter in the coffee bar M in Tirana. 

On 9.12.2016, around 23:30 L.R together with K.B, her friend with American citizenship and some acquaintances have celebrated at Bar-cafe M, where L.R consumed alcohol . 

Around 02:00, they moved to celebrate at another club, but L.R, having drunk too much alcohol, crashed. 

So, her friend K.B called a taxi to accompany her home. 

F.A is self-offered to help the girls, this latter one sitting with L.R, in the back seat of the taxi, while K.B in the front passenger seat.
 
After going to the apartment of L.R, K.B and F.A have placed the victim to sleep and both have left, although the F.A has requested to stay with L.R but has not been allowed by K.B. 

Both returned by the same taxi to the area of ​​the premises where the friends of L.R and K.B were having fun.
 
F.A., after coming back, has stayed a little bit to his friends and around 04:00 has taken the same taxi and has gone again at the apartment of L.R. 

He had sexual relations with her and the moment he attempted to have anal sex, L.R, out of pain, reacted and became aware that she was having sex with a stranger.He is gone.

L.R, around 04:07 on 10.12.2016, wrote a message to her friend K.B that she got up having in bed a boy she does not know; that she is with the menstrual cycle, does not remember, does not find the dress, and has pain in anus. 

In her response to the message, K.B explains how and with whom she took her to the apartment. 

After this communication, L.R slept again and in the morning woke up and saw her black dress dresses and wig on the ground. 

The next day she went to the coffee bar M, where she identified F.A as the same as the person with whom was having intercourse in the apartment.

According to the Act of biological-legal expertise: 

· “On the clothes ... a black wig and a black dress, no suspicious spots with sperm content are noticed.” 

According to the Forensic Expertise Act: 

· “In the body of L.R were noticed scratches localized on the back of the right hand and on the outer part of the right hip, as well as echoes localized in the inner part in 1/3 of the middle hand and on the right thigh. These injuries are caused by a sharp tool. Injuries must have been caused within 5-7 days from the moment of inspection. L.R is deflorated and this defloration is old. Around the genitals was found no bruising or scratching. It cannot be proven if with L.R was performed anal intercourse on the claimed date. No such lesions characteristic of sexual anal intercourse were observed. Around the anus were noticed no other injuries such as bruises or scratches.” 

F.A has explained that on the way to accompany L.R to the residence, she asked him to have intercourse, so he returned to her apartment, woke her up and then had sex with her, but did not use any violence to this citizen. 

Between F.A and L.R there was no telephone communication. 



Matters for discussion

· Do we have elements of any criminal offense in the concrete case? If so, which figure of the criminal offense has been consumed? Make an analysis! 
· Did the victim give consent to have sexual intercourse? 
· Should the active subject ensure that the person with whom he will have sexual intercourse enters, accepts a relationship of this nature with his will, desire and consent? 
· Must there be elements of violence so that this crime may be considered consumed? 
· In the meaning of the norms of the Criminal Code, specifically is the concept of irresponsibility the same as the concept of unconsciousness? Make an analysis!
· Are identified mitigating, aggravating circumstances for this criminal fact?

Case Law no. 3

The person under investigation D.T, 34 years old, previously convicted (who does not suffer from any psychic or neuropsychic disorder) and 7-year-old A.M, who suffers from epilepsy and comes from a family with divorced parents and family-economic problems, are residents of the same village.

On April 28, 2018, around noon at about 12:30 - 13:00, the minor A.M after playing at his uncle’s apartment (only 100 meters away from his apartment), returning home, faced D.T, who went after him, stopping him and continuing with shameful actions towards him.   

D.T took the minor A.M, went near a tunnel, took off his pants and had a violent homosexual relationship with him. He then left him on the street and left. 

A.M was found on the street by the neighbor, with his pants naked, bloodied, so she took him immediately to his mother. 

The mother was very shocked, she insisted by asking A.M what had happened to him, but because of the aggravated psychological and physical condition A.M did not speak anymore. 

After the mother took him to the hospital, where was confirmed by a forensic examination the act of  homosexual relations with the juvenile, as well as after the juvenile has identified the author who was familiar to him, she went  at the Police Station and has reported D.T.

The Police Services (because of the committed investigation) have managed to identify and arrest in flagrante delicto the suspected author of this crime, the person under investigation D.T, who in the investigation phase has partially confirmed the fact, but has denied the charge, declaring that he had been lying in the yard when A.M had gone there, had turned his back on him by harassing him and then he had sex with him near a bunker. 

Matters for discussion


1. What is the criminal offense committed? Determine the concrete provision of the violated Criminal Code. Make an analysis! 
2. What are the investigative, procedural actions that should be performed by the prosecutor?
3. What are the subjects that must be part of this criminal process and what is the legal activity of each?
4. What are the types of expertise needed for the investigation of sexual offenses, as in the concrete case?
5. Can there be sexual, homosexual intercourse with a minor with his/her consent? 
6. What are the mitigating, aggravating, qualifying circumstances under the Criminal Code?
7. What are the guarantees that should be applied to the minor victim of sexual exploitation or abuse, sexual violence, referring to the applicable legal framework??

Legislation, Literature and judicial judgments 

· Constitution of the Republic of Albania;
· European Convention on Human Rights;
· The Criminal Code of the Republic of Albania;
· Family Code of the Republic of Albania;
· The Civil Code of the Republic of Albania;
· The Code of Criminal Procedure of the Republic of Albania;
· Law no. 119/2014, on the right to be informed;
· Law no. 9887, date 10.3.2008, amended by law no. 48/2012, on the protection of personal data;  
· Criminal Codes, [1929; 1952;1977;1995]; 
· Elezi, Ismet, Criminal law, special part, Tirana, 2005; 
· Elezi, Ismet, Kaçupi, Skënder, Haxhia, Maksim, Commentary of the Criminal Code, Tirana, 2006;
· Guide on Article 8 of the European Convention on Human Rights, Right to respect for private and family life, home and correspondence, Updated on 31 December 2020, available at: https://www.echr.coe.int/Documents/Guide_Art_8_ENG.pdf;
· Dissertation for the receiving of the scientific degree Doctor, [Legal-criminal protection of the human person] , available at: http://www.doktoratura.unitir.edu.al/wp-content/uploads/2017/03/Etlon-PEPPO-doktoratura-e-plote.pdf;
· Journals Jeta juridike and Magjistrati published by the School of Magistrates, where are elaborated topics related to criminal offenses against morality and dignity.

Judicial judgments on the criminal offense of persecution

· Judgment no. 3969, date 16.12.2016, of the First Instance Court of Tirana;
· Judgment no. 3490, date 14.11.2016, of the First Instance Court of Tirana;
· Judgment no. 1165, date 14.4.2015, of the First Instance Court of Tirana;
· Judgment no. 1115, date 10.4.2015, of the First Instance Court of Tirana;
· Judgment no. 674, date 10.3.2015, of the First Instance Court of Tirana;
· Judgment no. 1657, date 1.6.2018, of the First Instance Court of Tirana;
· Judgment no. 339, date 11.2.2015, of the First Instance Court of Tirana;
· Judgment no.137, date 27.1.2015, of the First Instance Court of Tirana;
· Judgment no. 75, date 21.1.2019, of the First Instance Court of Tirana;
· Judgment no. 5, date 12.1.2017, of the First Instance Court of Tirana.
· Judgment no. 241, date 28.12.2016, of the High Court.

Judicial judgments on the criminal offense of insult and defamation

· Judgment no. 9, date 24.5.2010, of the High Court, (A.Rama v. S.Berisha);
· Judgment no. 6, date 31.5.2010, of the High Court, (A.Dulaku v.  S.Berisha);
· Judgment no. 7, date 7.6.2010, of the High Court, (K.Kokëdhima v.  S.Berisha);
· Judgment no. 8, date 1.7.2011, of the High Court, (E.Rama v.  S.Berisha);
· Judgment no. 7, date 4.7.2011, of the High Court, (Çukaj v.  Felaj);
· Judgment no. 7, date 11.5.2011, of the High Court, (E.Halimi v.   Sh.Ligori); 
· Judgment no. 4234, date 3.12.2015, of the First Instance Court of Tirana, (First Instance Court of Tirana); 
· Judgment no. 8, date 5.6.2015, of the High Court, (E.Rama v.  E.Paloka);
· Judgment no. 2765, date 20.7.2015, of the First Instance Court of Tirana, (Çeli v.   Muçollari);
· Judgment no.2848, date 24.7.2015, of the First Instance Court of Tirana, (Çeli v.   Marku);
· Judgment no. 2566, date 8.7.2015, of the First Instance Court of Tirana, (Çeli v.  Gjoka);
· Judgment no. 411, date 9.6.2015, of the First Instance Court of Tirana, (Capi v.   Panorama);
· Judgment no.3085, date 21.9.2015, of the First Instance Court of Tirana, (Raska v.   Zeneli);
· Judgment no.1464, date 6.5.2016, of the First Instance Court of Tirana, (Çeli  v.   Aliaj);
· Judgment no.2036, date 20.6.2016, of the First Instance Court of Tirana, (Çeli v. Rreli);
· Judgment no. 2089, date 24.6.2016, of the First Instance Court of Tirana, (I.Beqaj v.   L.Basha);
· Judgment no. 2858, date 21.9.2016, of the First Instance Court of Tirana, (Kokoneshi v.  Murrizi);
· Judgment no. 3523, date 16.11.2016, of the First Instance Court of Tirana;
· Judgment no. 3548, date 17.11.2016, of the First Instance Court of Tirana, (Canaj v.   Klan and Ardit Gjebrea);
· Judgment no. 3875, date 12.12.2016, of the First Instance Court of Tirana, (Zeko v.   Leka);
· Judgment no. 2460, date 26.9.2017, of the First Instance Court of Tirana, (Neranxi v.   Zefi);
· Judgment no. 1625, date 2.11.2018, of the First Instance Court of Tirana;
· Judgment no.1049, date 6.4.2018, of the First Instance Court of Tirana; 
· Judgment no. 2303, date 10.9.2018, of the First Instance Court of Tirana, (Bebeti v.   Lubonja);
· Judgment no.68, date 21.1.2019, of the First Instance Court of Tirana, (Balla v.   Basha);
· Judgment no.470, date 21.2.2019, of the First Instance Court of Tirana;
· Judgment no.783, date 27.3.2019, of the First Instance Court of Tirana;
· Judgment no. 1567, date 19.6.2019, of the First Instance Court of Tirana, (Sh. Berisha v.   T.Balla);
· Judgment no. 1625, date 25.6.2019, of the First Instance Court of Tirana; 
· Case of Karakó v. Hungary, (Application no. 39311/05), Judgment, Strasbourg, 28 April 2009;
· Case of Kurłoëicz v. Poland, (Application no. 41029/06), Judgment, Strasbourg, 22 June 2010;  
· Tammer v Estonia, Judgment, Merits, App No 41205/98, ECHR 2001-I, [2001] ECHR 83, (2003) 37 EHRR 43, 43 10 BHRC 543, IHRL 2607 (ECHR 2001), 6th February 2001, European Court of Human Rights [ECHR], (Application no. 41205/98), 06 February 2001, European Court of Human Rights [ECHR];
· Case of Giniewski v. France, (Application no. 64016/00), Judgment, Strasbourg, 31 January 2006; 
· Case of Chauvy and others v. France, (Application no. 64915/01), Judgment, Strasbourg, 29 June 2004;
· Case of Ristamäki and  Korvola v. Finland, (Application no. 664556/09), Judgment, Strasbourg, 29 October 2013;  
· Case of July and Sarl Libération v. France, (Application no. 20893/03), Judgment, Strasbourg, 14 February 2008; 
· Sofija Tešić v. Serbia, (Applications nos. 4678/07 and 50591/12), European Court of Human Rights, 11 February 2014; 
· Case of Bédat v. Switzerland, (Application no. 56925/08), Judgment, Strasbourg, 29 March 2016;
· Haldimann and ors v Switzerland, Admissibility, merits and just satisfaction, App. No. 21830/09, IHRL 3989 (ECHR 2015), 24th February 2015, Council of Europe; European Court of Human Rights [ECHR];
· Case of Magyar Tartalomszolgáltatók Egyesülete and Index.Hu Zrt v. Hungary, (Application no. 22947/13), Judgment, Strasbourg, 2 February 2016.

Judicial judgments on the criminal offenses of prostitution, exploitation of prostitution, possession of premises for prostitution, pornography 

· Judgment no. 852, date 23.1.2019, of the First Instance Court of Tirana;
· Judgment no. 536, date 27.2.2018, of the First Instance Court of Tirana;
· Judgment no. 252, date 10.10.2012, of the Criminal College of the High Court;
· Judgment no. 241, date 25.9.2013, of the Criminal College of the High Court;
· Judgment no. 105, date 27.3.2013, of the Criminal College of the High Court;
· Judgment no. 811, date 15.9.2010, of the Criminal College of the High Court;
· Judgment no. 648, date 2.12.2009, of the Criminal College of the High Court;
· Judgment no. 176, date 5.10.2016, of the Criminal College of the High Court;
· Judgment no. 292, date 20.5.2009, of the Criminal College of the High Court;
· Judgment no.834, date 20.3.2018, of the First Instance Court of Tirana;
· Judgment no.2175, date 19.7.2018, of the First Instance Court of Tirana;
· Judgment no. 3087, date 21.11.2017, of the First Instance Court of Tirana;
· Judgment no. 1487, date 22.5.2017, of the First Instance Court of Tirana;
· Judgment no. 71, date 27.11.2015, of the Constitutional Court of the Republic of Albania;
· Judgment no.1048, date 5.4.2016, of the First Instance Court of Tirana.


· Topic: Criminal justice for juveniles, avoidance, security measures against juveniles, types of criminal sentences against juveniles in a comparative view with the types of criminal sentences against adults, (3 classes),  week 27, 2023,  T.Merkaj

Topic description

The future of society is minors. This is not just a propaganda slogan, but a clear legal reality. 
The Juvenile Code of Criminal Justice is the recently adopted legal statute, that shows the special care that the state and society have for this very vulnerable social target. 

In this topic, the juvenile will be seen from the three possible positions presented in a criminal proceeding: 

· Victim; 
· Defendant; &  
· Witness. 

The course elaborates: 

· The content of the Juvenile Code of Criminal Justice,  trying to avoid the overlap with the procedural case, contains: 

i. Material criminal provisions ;  
ii. Criminal procedural elements.  

Throughout the course, will be highlighted the friendly approach of the specific criminal law and law enforcement bodies towards the juvenile as a subject of the criminal process.

The main subtopics under focus 

In this course will be elaborated: 

i. The concept of the Child friendly justice of the new Juvenile Code of Criminal Justice; 
ii. The meaning; & 
iii. The importance of child-friendly juvenile criminal justice. 

This session will include the treatment of material and procedural concepts, jointly, because, treated as such, the acquisition of complete and the same knowledge by the candidates for the purposes of the specific law and the delicate subject is realized at the maximum level  that is dedicated completely to the child as: 

i. Subject, (author of the criminal offense); 
ii. Victim; or/and  
iii. Witness. 

Concepts and institutes such as: 

a. Avoidance of prosecution; 
b. Special personal security measures on the child; 
c. Types of penalties versus the child; 
d. Criminal procedural elements related strictly to them and complete them along the criminal proceeding guided by the positive obligation or by the necessity to guarantee the best interest of the child in the function of his/her upbringing and education even when he/she is under criminal prosecution; 

Will be in the focus of the analysis and treatment in relation to the complementary domestic legal framework and their reflection in the practice of the Prosecution and the judiciary so far, but also in a comparative view at the legislation and European judicial practice in this field.

By the analysis of the above-mentioned issues is intended that:

· Receiving solid theoretical knowledge combined with their reflection in domestic and international judicial practice; 
· Equal acquisition of the fundamental rights of the juvenile in criminal proceedings; 
· The same adoption of international standards imposed towards the purpose pursued by all criminal proceedings against a juvenile and the friendly treatment it offers him/her, (so that candidates may progress in their professional future towards a unified application of the rules of investigation and trial of criminal cases with a juvenile subject by choosing and applying the most efficient means of correction and re-education to make him/her a useful individual in our society);
· Maximum recognition and acquisition of the new institutions in the criminal process against juveniles based on the innovations of the Juvenile Code of Criminal Justice and the treatment of the juvenile victim in the same procedural position as the juvenile in conflict with law;
· Recognition and implementation of international instruments ratified by Albania, of the European judicial practice and of the ECtHR jurisprudence in the field of juvenile criminal justice; 
· Identification of problems related to the proper implementation of new institutions such as Avoidance and Criminal Penalty against juveniles, emphasizing the efficiency, legal criteria and the purpose pursued by each of these instruments against juveniles in criminal proceedings; 
· Encouraging candidates to know and understand correctly the specifics of juvenile criminal cases and their features in investigation and trial;  
· Encouraging candidates to coordinate their activities in their future practice as judges and prosecutors by creating bridges of cooperation, as well as an effective communication process between entities and institutions operating in this field such as:

a. Child Protection Unit (CPU); 
b. Psychologist; 
c. Defenders; 
d. Social services;  
e. Experts in various fields;  
f. Police;  
g. Prosecution; 
h. Judges,etc.,(intending not only the identification in real time of crimes against the juvenile and of crimes committed by him, but also the prevention of these crimes from the moments of spotting a juvenile potential victim of a crime and further guaranteeing the procedural rights of juvenile victim or author guided by the principle of his best interest); 

· Encouraging, increasing their vigilance to react from the first moments of a criminal proceeding to provide and guarantee immediate psychological, medical, economic, shelter assistance, etc., to the minor victim, in order to guarantee the well-being and victim participation in the proceedings, as well as to ensure the protection of victims.

Methodology 

· Four presentations prepared by the lecturer with power point as well as, or with written materials, where are elaborated in-depth material and procedural aspects of the Institutes of  Juvenile Code of Criminal Justice (JCCJ); Cases of domestic and international judicial practice;
· The organization of interactive sessions with legal debates and discussions by dividing the candidates for magistrate into some groups in order to encourage discussions and to elaborate alternative ideas and opinions, concluding with the appropriate legal choices;
· The preparation of other study cases of judicial practice that will  be identified and presented by the candidates for magistrate;
· Individual, independent works and group works in the form of assignments, topics, essays, articles, memoirs, organized on the basis of figures of criminal offenses against morality and dignity, where each candidate under the guidance or supervision of a lecturer will prepare an independent individual work  and group work with research, comparative views, legal opinions, case law tendencies, etc., on important legal issues of domestic and foreign practice.

Matters for discussion

· What are the purposes that lead the new Juvenile Code of Criminal Justice (JCCJ)? 
· What are its innovations in domestic criminal legislation? 
· What are the essential principles at the foundation of the criminal process against a juvenile subject and how do they apply in the judicial practice?
· Is the individual assessment report for the juvenile in the criminal process a possible or compulsory procedural act to be administered? What is its importance? Make an analysis! 
· At what phase of the proceedings is administered the individual assessment report? 
· Is the administration of the individual assessment report conditioned by the procedural position of the juvenile as a juvenile in conflict with the law or as a juvenile in the position of a victim? 
· What do we mean by Avoidance and what is the purpose of Avoidance? 
· What is the difference between Avoidance and Criminal Penalty? 
· Which of these two instruments (Avoidance & Criminal Penalty) prevails in effectiveness and usefulness to the juvenile in conflict with the law in criminal proceedings and why?
· Which body should implement the Avoidance and what are the legal conditions and criteria for the implementation of the Avoidance? 
· What procedure follows the implementation of Avoidance? 
· What are the purposes of these two institutes of criminal law:  
i. Avoidance, (Article 55 of the Juvenile Code of Criminal Justice); &  
ii. Exclusion of the juvenile from the sentence,  (Article 52 of the Criminal Code)? 
· What are the criteria for their application?
· What is their usefulness and effectiveness in applying to the juvenile? 
· What is the purpose of the criminal penalty of a juvenile in conflict with the law? 
· What are the legal criteria for the application of a criminal sentence of imprisonment against a juvenile subject under Article 97 of the Juvenile Code of Criminal Justice and are they alternative or cumulative referred to in the provisions of Article 86 of the Juvenile Code of Criminal Justice? How do you interpret these two provisions?
· What are the types of non-custodial sentences for juveniles and where do they differ from the types of non-custodial criminal sentences for adults according to the Criminal Code?
· Although currently no special institution has been set up and does not function, for the criminal penalty of the restriction of liberty according to the Article 98 of the Juvenile Code of Criminal Justice, can, should the prosecution request and should the court apply it to a juvenile? Is it effective to impose such a sentence on a juvenile in conflict with the law in the absence of the establishment of the relevant special institution where liberty may be restricted? How does such an unenforceable sentence affect the juvenile?


Cases and judicial judgments  

Case Law no.  1

E.D is 17 years old, (at the time of judgment he is 18 years old).

 He is:  
· Previously unconvicted;  
· Lives in a family consisting of five people:  
i. Two parents, where only the father is employed;  
ii. Mother is unemployed; & 
iii. Two other children are in school. 

Their family is in a very difficult economic situation. The house where they live is in the process of legalization. Grandparents (on the father’s side) also live with them.

E.D does not attend the high school and his parents have no authority over him.
 
On 16.2.2018, around 12:00, Police services found a group of people in the place called Almak Palaces, Muzakë Street, Tirana and suspected that they were carrying out illegal activities. 

As they approached, E.D dropped away a metal handle, an amplifying fist of blue colour. 

According to the Act of Technical Expertise: 

“Metal gloves subject to expertise meet the technical requirements of bladeless cold steel weapons, of crushing-striking type.” 

E.D admitted the charge and explained that he had found this metal handle on the street two or three days ago and that he was holding it for fun without any specific motive.

For the E.D. is not performed the Individual Assessment Report (IAR).   

With the relevant decision, the judge of the preliminary hearing decided to transfer the case to trial.

Matters for discussion

1. Do we have elements of any criminal offense? If so, what is the consumed criminal offense?
2. How should the competent judge act regarding the absence of Individual Assessment Report? 
· What are the institutions or entities that should be summoned to judgment?
3. What is the proper name of the juvenile E.D at trial?
4. The prosecutor has requested an imprisonment sentence: 
· Can this juvenile be sentenced to imprisonment? 
· If so, why? 
· If not, why not?  
5. Can the court dispose by giving as a main punishment the performance of a work in the public interest?    
· If so, what would be the applicable norms of the Juvenile Code of Criminal Justice and how would be applied the Article 406 of the Code of Criminal Procedure if the judgment had been conducted according to a special trial, i.e through  summary judgment 
6. What sentence would be more favorable for the juvenile (18 years old at trial-juvenile) : 
· Punishment for performing a work in the public interest under the Juvenile Code of Criminal Justice; or  
· Imprisonment and suspension of the execution of the decision with imprisonment and the obligation to perform a work in the public interest, according to the Article 63 of the Criminal Code?
7. What are the mitigating circumstances and those that the court considers in the individualization of punishment?
8. What should the court decide regarding the cold arm and based on what provisions of the Code of Criminal Procedure? 
9. Could the juvenile E.D have been avoided from criminal prosecution?




Case Law no.   2

S.Z is father of three children, as follows:

· Of B.Z,  (17 years and 9 months on the day of the event); 
· Of M.Z, (15 years and 2 months on the day of the event); &  
· Of another minor, (8 years old). 

The mother of children has been separated from life since 2014 and since then, B.Z has had problems with depression as well as problems with speech. 

M.Z has constantly used psychological and physical violence against her. 

Disputes sister – brother have culminated in the evening of 14.8.2018, when M.Z, in the absence of his father, used violence against his sister, .BZ for almost two hours without interruption. 

When the father has arrived in the morning of 15.8.2018, he found his daughter at home in serious conditions. He sent her to the hospital and further, he went to the Police Station to file a criminal report against M.Z (his son).
 
Under the Forensic Examination Act for B.Z: 

1. To this citizen has happened a demolition of soft tissues of the head and of soft tissues of the body...;
2. ... caused by strong sharpening tools ; 
3. ... are classified in damages, that have caused temporary incapacity for work to the extent of over 9 (nine) days.
 
On 15.8.2018, around 18:00, M.Z was arrested in flagrante delicto. 

On 17.8.2018, this arrest was validated as legal and to him was given the measure of personal security arrest in prison, provided by the Article 238 of the Code of Criminal  Procedure. 

On 14.9.2018, the Court decided to replace the security measure of arrest in prison, provided by the Article 238 of the Code of Criminal  Procedure with that of placing the juvenile M.Z under the supervision of his father S.Z, provided by the Article 83/1 of the Juvenile Code of Criminal Justice.  

In the investigation phase, was not administered the Individual Assessment Report for M.Z and B.Z.  

For this reason, the court, at the judgment phase, was addressed to the Child Protection Unit at the relevant Administrative Unit and the Local Office of the Tirana Probation Service to request the preparation and the presentation in trial of Individual Assessment Reports for M.Z and B.Z.

Under both Individual Assessment Reports, after the occurrence of this event, both M.Z and B.Z were assisted by psychologists and the appropriate social assistance.

According to the Report of the Local Office of Public Health, Tirana: 

“...family situation currently is calm. The social risk of M.Z for repetition is low because he has had no problems with law and actually is a student of the 10th grade. He is a calm, well-behaved and sociable guy, motivated and responsible for his behavior in the future. He has the support of the family ... a prison sentence would affect negatively to the juvenile …”.   

In the judgment, the father said that currently the son’s relationship with sisters is very good and that he is taking care of them to supervise them, while M.Z himself has declared that he is very sorry for what happened to the sister and that it will not be repeated in the future. 

Matters for discussion


· Do we have the presence of the elements of any criminal offense? If so, what is the criminal offense committed? Make an analysis of its elements!
· What are the subjects that should be called to trial?
· In relation to certain security measures against the minor: 
i. Has been imposed on him of Arrest with imprisonment according to the forecasts of the Juvenile Code of Criminal Justice (JCCJ)? 
ii. What legal criteria have been applied in this case?
· Is effective the security measure of the placement of the juvenile M.Z under the supervision of his father S.Z, when the latter one has been a reporter against the juvenile M.Z?
· Who will be the procedural representative of the juvenile in conflict with the law?
· Did the Court act correctly with the letter addressed to the Child Protection and Probation Service Unit for the preparation of the Individual Assessment Report (IAR)? How should act the competent judge regarding the lack of the Individual Assessment Report (IAR) in the investigation file sent to trial by the judge of the preliminary hearing? What are the institutions or subjects that should be called to trial?
· How should the court decide? Can be applied the Institute of Avoidance at the trial phase? If no, why? Make an analysis! If yes, when can it be applied? 
i. In a preliminary hearing? (or) 
ii. At a basic trial hearing and why? Make an analysis!
· What kind of avoidance measure would be most appropriate? Establish the legal basis and the main circumstances that will be taken into account in the specific case;
· If the court decides to avoid the juvenile from criminal prosecution, will be drafted any other procedural act, apart from the court decision? Which procedural act brings the consequence of the application of avoidance? Should this act be part of the court decision?
· How does the institute of the exclusion of a juvenile from punishment according to Article 52 of the Criminal Code differ from the application of some kind of avoidance measure?  Where is the effectiveness and usefulness of each one to the juvenile? 
· In the reasoning of the judgment, should be analyzed the elements of the committed criminal offense, if the Court decides to apply some kind of avoidance measure? 

Case Law no.  3
	
Juveniles E.F and A.D 16 years old and R.N and K.D 15 years old, the four previously unconvicted have participated in a series of unlawful actions as follows:

On 16.12.2016, around 19.00, E.F and R.N, went to steal at the store of the firm Ab, in Bardhyl Street. 

R.N stood outside as a guard, while E.F approached to the seller E.R, who was alone in the store, pointing to him an imitation (toy) of a pistol-type firearm and in a threatening tone said: “Money, keys, phone, hurry up!”

The seller, scared, gave him an amount of 85 thousand ALL. Citizen E.F took the E.R telephone from the table and left quickly together with R.N.

On 10.2.2017, around 19:00, E.F and A.D disguised in hooded sweatshirts and scarves, in black and dark blue, riding bicycles went to the BM store, at 5 Maj Street

They each had a toy pistol respectively in black and gray. Pointed the arm to the cashier J.ZH, taking a sum of about 100,000 ALL. Further, they went out and cycled to Babrru, where they met R.N and K.D.
 
On 18.2.2017, around 19:30 E.F, A.D and K.D, approached by car at the BM store, in the Allias neighborhood, parking nearby. 

A.D., disguised, got out of the vehicle and headed to the market, where he threatened with a toy pistol the cashier taking by her the amount of 100,000 ALL of the daily turnover and went out of the store, but not being able to identify where the car was, he entered into the neighborhood.   Later he met with E.F and K.D.
 
On 24.2.2017, in the afternoon, E.F and A.D met with each other, intending to steal the Abissnet store, in Bardhyl Street. They went there by bicycle. A.D disguised entered the store while E.F was on guard.
 
As soon as he entered to the store, A.D pointed his toy pistol at the seller M.K and in a threatening tone, said: “The money! All!”

The latter, frightened, gave him the amount of about 25 thousand ALL. A.D again talked to her in a threatening voice, saying: “Even the phone!”

Subsequently, the citizen A.D went out of the store and together with the citizen E.F they rode bicycles and went in the direction of Babrru. 



Matters for discussion

· Do we have the consumption of any criminal offense? If so, what is the criminal offense committed?
· What are procedural, investigative actions that the investigation and criminal prosecution body must perform to find out the truth? 
· What are the subjects that must be part of this criminal process and what is their legal activity?
· Determine the criminal offense committed by each defendant, considering the qualifying circumstances for each of them; 
· Can the juvenile E.F who is in conflict with law be sentenced to imprisonment? What kind of criminal punishment should be imposed on a juvenile in conflict with law and why?
· For which of the minors in conflict with law can be applied the institute of avoidance?
· What are the circumstances that the court should consider in sentencing each juvenile in conflict with law?
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· Topic: Child trafficking, (3 classes), week 28 ,2023,  T.Merkaj


Topic description


Child trafficking in Albania, chiefly in neighboring and western countries, is one of the most worrying phenomena and one of the most serious social wounds of our society, considering the vulnerability of children and the very serious consequences in physical, psychological and emotional terms in the lives of children, with an indisputable impact on the society of the future and with reflection on future generations.

The period of long transition in our country accompanied by a low economic level of living was characterized by a weakening of tradition, loss of family ties and solidarity of relatives,  (blood ties).

These situations aggravated the Albanian society and family and had an impact especially on children, who are the most fragile part of a family and community. 

In some cases, the abandonment of schools in rural areas and the massive demographic movement of families, especially from the north-eastern area, led many children to start working on the streets of large cities, from where some became victims of recruitment in criminal activities and organized trafficking networks. 

Recognition and identification of the elements of the crime of child trafficking takes an essential importance for the detection, investigation, punishment and prevention of its spread in our society, so the treatment and clear legal analysis of this criminal offense is an important issue for candidates for judges and prosecutors, as well as all actors and other professionals of justice.

Our country results to be a country of origin and transit for this criminal offense. The economic exploitation of children is one of the most serious violations of children’s rights. Child trafficking is a phenomenon that is considered a modern form of slavery and according to the jurisprudence of the ECtHR is defined as a fundamental violation of the fundamental rights of the individual, since it violates his dignity and freedom. 




Subtopics under focus 

Issues considered essential to be presented (or) discussed in this course are as follows:

· The child who is  victim of trafficking in criminal proceedings; 
· The reflection of the innovations of the Juvenile Code of Criminal Justice (JCCJ)  in the consolidation of the procedural position of the child victim and the guaranteeing of his/her rights in criminal proceedings;
· The concept of trafficking of the  child  victim; 
· Applicable international and domestic legal framework;
· Forms of committing the crime of child trafficking; 
· Prosecution, the competent court from the substantive point of view for the investigation, trial of criminal cases of  child trafficking, (the need to develop this training); 
· ECtHR jurisprudence on issues of child trafficking;
· The elaboration of issues of child trafficking from judicial practice; 
· Case laws to be analyzed in auditorium.


The training will be focused on: 

a. An analysis and combined treatment of the elements of criminal offense with the innovations of the Juvenile Code of Criminal Justice (JCCJ)  which entered into force in January 2018; 
b. Maximum guarantees provided by this new Code to the child victim in the criminal process; 
c. Reflection of international provisions and instruments in the field of protection of the rights of minors ratified by our country, where the juvenile victim is already a genuine subject with rights and guaranteed access to criminal proceedings being equal in position with the child  in conflict with the law. 

In this session will be elaborated also:  

a. Forms of  child trafficking; 
b. Cases of domestic trafficking; &  
c. Cases of international trafficking. 

During the elaboration of this topic candidates for magistrate are going to have: 

a. A reflection on international instruments ratified by Albania, in the context of the war against human trafficking. 

In this session will be also elaborated: 

i. United Nations Convention against Transnational Organized Crime, New York, 15 November 2000;
ii. Council of Europe Convention on Action against Trafficking in Human Beings, Warsaw, 16.V.2005;

The purposes of the analysis of these issues are as follows:

· Candidates may receive a consolidated theoretical knowledge combined with their reflection into national and international judicial practice, intending an equal assimilation of the basic knowledge on child trafficking and the achieving in their professional future of the unified enforcement of the standards of investigation and judgments of these criminal offenses; 
· To maximally recognize and acquire the basic guarantees of the child victim in the criminal process based on the innovations of the Juvenile Code of Criminal Justice (JCCJ) and the treatment of the child victim in the same procedural position as the child in conflict with the law;
· To recognize and implement international instruments ratified by Albania in the field of child trafficking;
· To recognize and implement definitions and conclusions of the ECtHR jurisprudence in the field of child trafficking;
· To be evidences problems related to proper legal qualification on the identification and qualification of the form of commitment of the criminal offense of child trafficking, putting the emphasis on the most common forms of trafficking, such as: 
· 
a) Begging; 
b) Heavy work; 
c) Child sexual exploitation; &  
d) Differences between different figures of criminal offenses in this field.

· Encouraging candidates to know and understand correctly the specifics of the crime of child trafficking and their features in investigation and trial;
 
· Encouraging candidates to coordinate their activities in their future practice as judges and prosecutors by creating bridges of cooperation, as well as an effective communication process between entities and institutions operating in this field such as:

a. Child Protection Unit (CPU); 
b. Police ;  
c. Prosecution; 
d. Court, etc.,(intending not only the identification of trafficking in real time, but also the prevention of this crime from the moments of spotting a juvenile potential victim of trafficking.); 

· Encouraging, increasing the vigilance of candidates to react professionally for the identification and the addressing of the crime of trafficking to proceeding organs, the reaction to provide and guarantee immediate psychological, medical, economic, shelter assistance, etc., to the minor victim, in order to guarantee the well-being and victim participation in the proceedings, as well as to ensure the protection of victims.

Methodology 

Two short videos on You tube on the consequences of child trafficking to emphasize the importance of fighting the crime of trafficking and the harm it causes to its victims.

Three power point presentation modules, two of which include theoretical materials combined with their reflection on domestic and international judicial practice, as well as module 3 which addresses some of the cases to enhance candidates’ identification, analysis skills on the crime of child trafficking as well as the interactivity between them.
 
Presentation of some cases from judicial practice, their interactive study and discussion, highlighting problems encountered in this area: 

i. The judicial practice of the First Instance Court for Serious Crimes; 
ii. Unifying judgments of the decisions of the colleges of the High Court; &  
iii. Jurisprudence of the European Court of Human Rights.

Also, the discussion can be enriched with other additional cases which will be included, or discussed depending on the issues of interest and depending on the progress of current domestic or international judicial practice that may dictate the completion of materials and the further promotion of discussions. 

Matters for discussion

· How do you understand the term or the concept of trafficking and what are the features of Trafficking in Adults under the Article 110/a of the Criminal Code compared to child trafficking, under the Article 128/b of the Criminal Code? 
· What is the article of the ECtHR that includes the concept of the prohibition of trafficking?
· Can we have trafficking within the territory of a state? 
· What is the provision of international acts in this aspect? 
· What has finalized the unifying practice of the High Court on trafficking? 
· What does our current criminal legislation provide?
· Can child trafficking be considered in mitigating circumstances, in the case of the giving of consent by the child?  
· What are the forms of child trafficking? 
· What are some features of the criminal offense of child trafficking?
· What are the consequences of this criminal offense? 
· What are the obligations of the state in the fight against child trafficking?
· What is the purpose of the subject or of the author of the crime of child trafficking? 
· What is the difference between the figure of the criminal offense of child trafficking and the figure of the criminal offense of child maltreatment provided by the Article 124 / b, second paragraph of the Criminal Code?  
· Does the criminal offence of trafficking of children for prostitution, compete with the criminal offenses of Prostitution and (or) Sexual exploitation foreseen by the Articles 113 and 114 of the Criminal Code?



Cases and judicial judgments  

Case Law 

Defendant X, is known in his hometown, in Shkodra with three minor girls, respectively with A, E and D. 

Because of the creation of close relations with them, he knew quite well their economic and family conditions. This defendant took advantage of these circumstances and managed to realize benefits from their prostitution.
 
Following the information received, defendant X was detained on the initiative of the judicial police, as he was suspected of having recruited, held and then used as prostitutes citizens A, E and D, who turned out to be minors during the time they prostituted in the interest of defendant X. 
 
On this fact from the victims was taken statements where they confirmed and detailed their activity. 

Juvenile victim A in her statements indicates that she was acquainted with the investigated through citizen E.

According to her statement, the defendant X found to juvenile A different clients with whom the juvenile had sexual intercourse for a fee. Both the victim and the defendant themselves benefited from the clients found by the defendant.

The juvenile victim E met defendant X, as they were from the same area, and the defendant has assisted the declarer in the finding of clients to whom the declarer provided sexual services for a fee. 

The juvenile victim D states that she has practiced prostitution before, prior of meeting the defendant X.

Initially she was exploited as prostitute by the citizen A.L, who has been investigated by the prosecution in the function of another criminal proceeding. 

After the detention of the citizen A.L, the injured party D got acquainted with the defendant X, through her friend, the minor E.

The defendant has found to the minor clients for sexual services on payment, where a part of the money was taken by the defendant X.

According to the defense from the evidence administered at trial, does not result to be proved that defendant X used the minors in any way. It does not result that by actions or non-actions he has consumed elements of any criminal offense, because it has been proven that the juveniles have practiced voluntarily the profession of prostitute in the hotel “------”in Shkodra, while with the defendant they have had simply close social relations. 

The evidences administered in the investigation and trials are:


a. Information date -----, for the referral of the criminal offense to the prosecutor: 
· Phone call from a citizen: Two unidentified persons were threatening two women to take them to a hotel, located near YYY. When the police forces went, they detained citizen X, accompanied by citizen A. With them, were accompanied two other juveniles, E and D. Defendant X declared himself as a citizen with secondary education, profession, worker in the construction sector.
b. Procès-verbal date -----, for the review of the book of the hall, from which it results that on page no. 78, third column, is marked date 5.6.2014, at 15:30, while in the column a brief description of the event where is stated, “A citizen reports that at YYY hotel, two unidentified persons threaten two women to force them into the hotel, the hotel is located next to the ZZZ”;
c. Procès-verbal date 5.6.2014, for the inspection of the mobile phone, from which results that is done the inspection of Nokia mobile phone, with Eagle sim card no.{}, IMEI {}, belonging to citizen X.
d. Procès-verbal date 6.6.2014, for the sequestration of material evidence, from which it results that to minors A, E, D were seized items such as: Nokia mobile phone, LG mobile phone, Phone 4 mobile phone.
e. Service report date -----, from which results that, after the notification received from the operating room, the police officers went to the hotel  {}.  
f. Personal certificates of the civil status of victims, (from which is certified their juvenile).   
g. Official paper no. 4493/1 Prot., date 26.6.2014, issued by the District Police Directorate, where according to the police information, the owner of the hotel {} is the citizen {}. The hotel was rented in 2000 by the citizen {}. 
h. Decision of the Prosecution of the First Instance Court { } date ---, for allowing the environmental interception between the defendant and the citizen V, his friend, carried out in the premises of the Police, validated by the Court, where from the content of the transcript they discuss to camouflage, change the version of the event, the situation of the activity of the defendant on the basis of which they are suspected by the police, etc. 

Matters for discussion

· Do we have the presence of the elements of any figure of the criminal offense? If so, what is the criminal offense committed? Determine the exact legal qualification of the actions of the defendant X.  Make an analysis! 
· Is relevant the consent of minors according to the violated criminal provision and the provisions of the two Conventions? 
· Candidates for prosecutors draft the request for trial and final discussion, while candidates for judges draft the final court decision. Legal advisors draft their opinion on the specific case under treatment; 
· Who are the necessary subjects in this process?
· What are the necessary acts that the prosecutor must attach to the investigation file, together with the request for trial? What are the procedural and investigative actions that the prosecutor should perform?
· If the juvenile citizens A, E, D were interrogated during the investigation phase, can they be asked at the trial if it is proceeded with an ordinary trial? If not, why not? If so, what are the rules that should consider the prosecuting authority?
· What is the prosecution, the competent court for the investigation, the trial of the criminal case?
· What would be the final decision on this criminal case?

Legislation, Literature and judicial judgments 

· Constitution of the Republic of Albania;
· European Convention on Human Rights;
· The Convention on the Rights of the Child (CRC);
· Directive 2012/29/EU of the European Parliament and of the Council of 25 October 2012 establishing minimum standards on the rights, support and protection of victims of crime, and replacing Council Framework Decision 2001/220/JHA, (Document 32012L0029);
· United Nations Convention against Transnational Organized Crime, New York, 15 November 2000;
· Council of Europe Convention on Action against Trafficking in Human Beings, Warsaw, 16.V.2005;
· ILO Convention, No. 138 on Minimum Age (C138);
· ILO’s fundamental Conventions on child labour: the Minimum Age Convention, 1973 (No. 138), and the Worst Forms of Child Labour Convention, 1999 (No. 182);
· The Criminal Code of the Republic of Albania;
· Family Code of the Republic of Albania;
· The Code of Criminal Procedure of the Republic of Albania;
· Law no. 18/2017, on the child rights and protection;
· Elezi, Ismet, Criminal law, special part, Tirana, 2005; 
· Elezi, Ismet, Kaçupi, Skënder, Haxhia, Maksim, Commentary of the Criminal Code, Tirana, 2016; 
· Child Labour, an analysis of the state of child labour in Albania, prepared by SEDA Institute, year 2015;
· Unifying Judgment of the High Court no. 3/24.1.2011;
· Case of Siliadin v. France, (Application no. 73316/01), Judgment, Strasbourg, 26 July 2005, (Final 26/10/2005);
· Case of Rantsev v. Cyprus and Russia, (Application no. 25965/04), Judgment, Strasbourg, 7 January 2010;
· Case of Y. v. Slovenia, (Application no. 41107/10), Judgment, Strasbourg, 28 May 2015, (Final 28/08/2015).


· Topic: Criminal offenses against children, marriage and family combined with family law, (3 classes), week 29, 2023, T.Merkaj

Topic description

Children, marriage and the family enjoy a special protection by our Constitution, (Articles 53 & 54) and as such the rights of the child and the Marriage and Family Institutions are in the focus of the special protection of the state. 

To identify, understand, analyze and qualify correctly and fairly the elements of criminal offenses (provisions) that foresee and defend these institutions, during the exercise of their constitutional, professional duty, candidates for magistrate preliminarily have to know, understand and assimilate completely their legal framework, specifying:  

1. Family law and all its disciplinary norms; 
2. Family Code; 
3. Law no. 18/2017, on the rights and child protection; 
4. Law no. 9669, date 18.12.2006, on measures against domestic violence;
5. The fundamental rights of children guaranteed by international acts and our national domestic legislation, [Constitution, Juvenile Code of Criminal Justice (JCCJ)]; 
6. Marriage and Family Institutions with all their specifying elements. 

Only in this way candidates will become able to identify and determine the subjects involved in a criminal proceeding such as: 

i. Children; 
ii. Parents; 
iii. Spouses;  
iv. Cohabitants; 
v. Grandchildren;
vi. Granddaughters or other relatives. 


They will also be able to determine, analyze and assess the extent to which their fundamental rights have been affected by criminal acts. 

It is essentially important in a criminal process that the candidate for magistrate may be guided by the fundamental principle of the protection of the best interest of the child when a juvenile subject is a party to criminal proceedings in spite of his status as victim, witness or in conflict with the law, as well as the respecting, the guaranteeing to the same standard of his rights in this criminal process, investigation, trial and further on. 

Subtopics under focus 

At the center of elaboration in this course along with their moral and legal complexity are issues as follows:  

1. Child abandonment; 
2. Child maltreatment;  
3. Incitement of juveniles to crime; 
4. Domestic violence. 


Special attention will be paid to Domestic violence because of the topicality, increasing prevalence and severe consequences in our family and society. 

A considerable space of analysis is going to have the aggravation in many cases of domestic violence (serious crimes against the health or life of family members), because of the social danger it represents. 

The family is and remains the basic cell of society. It has a primary importance in the upbringing, education and psycho-social formation of children. 

The family is important for the spread and transmission of negative or positive behaviors of its members in society. 

Positive or negative behaviors have a direct impact on increasing or decreasing crime in society, depending on the family environment, harmony or violence manifested against its members. 

Criminal offenses related to family relationships will be addressed and analyzed through reference and development of selected domestic and foreign judicial practice. 

Through the analysis of the above-mentioned issues it is intended that candidates for magistrates be acquainted with: 

· Figures of criminal offenses against children, marriage and family; 
· The purpose of the applicability of this special section in the Criminal Code; 
· The evolution of the section, (relevant changes and repeals); &  
· Ratio (reasons) why these changes have occurred considering the social developments by: 

i. A consolidated analysis of the elements of each figure; 
ii. An identification if they compete with each-other or with other figures of criminal offenses foreseen by the Criminal Code.

Through the analysis of the above-mentioned issues it is intended also that candidates for magistrates may consolidate their knowledge on the judicial practice of domestic courts in relation to each figure of criminal offense through: 

· The identification of different approaches of the judicial practice in relation to matters of legal interpretation; &  
· The consideration of the European standards imposed by the European Court of Human Rights regarding human rights that are affected by these criminal offenses, chiefly the Articles 2, 3 and 8 of the European Convention on Human Rights: 

i. The right to life; 
ii. Prohibition of torture; 
iii. The right to respect for one's private and family life.

· The identification of the nature of criminal proceeding for each figure of criminal offenses: 

i. Prosecution mainly; 
ii. Prosecution on appeal; 
iii. Prosecution with the accusing victim; 

· Reasoning on: 

i. Necessary procedural subjects; 
ii. Evidences presented in each judgment; 
iii. Their appreciation and probative power.

It is intended also that candidates for magistrates may: 

· Increase their capacity on the writing and reasoning of procedural acts, judicial judgments that have to be drafted by prosecutors and judges on the category of criminal offenses against children, marriage and family, respecting a clear structure of the presentation of:  

i. Proven facts; 
ii. Applicable law; &  
iii. Legal reasoning, (giving to the procedural act a flow of thought and logical chronology). 


Methodology

· Presentations prepared by the lecturer in power point as well as, (or) written materials, which address in-depth material and procedural aspects of the figures of criminal offenses against morality and dignity;
· The organizing of interactive sessions with legal debates and discussions by dividing  candidates for magistrate  into several groups in order to stimulate discussions and elaborate alternative ideas and opinions, concluding with the appropriate legal choices;
· Preparation of other case studies from court practice that will be identified and presented by the candidates for magistrate;
· Independent individual and group works in the form of tasks, topics, essays, works, memoirs, organized on the basis of figures of criminal offenses against morality and dignity, where each candidate under the direction of the lecturer or under his supervision will prepare an independent individual work and a group work with research, comparative views, legal opinions, tendencies of case law, etc., on important legal or practice issues (domestic and foreign).



Matters for elaboration and discussion

· Child abandonment, (Article 124 of the Criminal Code); 
· The meaning of the term abandonment and its definition under the Family Code; 
· The nature of judgment; 
· The victim in proceedings and the competent court; 
· Necessary participants and the necessary acts for the process; 
· Do we have the consuming of the criminal offense of abandonment when the child leaves for another country, where he seeks asylum and also maintains constant contact with the parents?
· Child maltreatment, (Article 124/b of the Criminal Code), its meaning;  
· Necessity to have systematic maltreatment; 
· The difference from domestic violence; 
· If the fact has occurred before 2008 when is approved  this provision in a foreign state, for which the legislation of the state foresees another criminal offense, (for example slavery), will the foreign criminal decision be recognized, and what will be the criminal legal norm of the Criminal Code of the Republic of Albania that will correspond to it? 
· Begging because of the financial incapacity of parents, illness, unemployment and the criminal offense of child maltreatment; 
· The non-giving of the means of life, (Article 125 of the Criminal Code); its meaning; competition with criminal offense of Actions contrary to the court decision, (Article 321/1 of the Criminal Code); the victim in this process; nature of judgment;
· The unfair child custody, (Article 127 of the Criminal Code); its meaning; subjects; the difference from the criminal offense of Actions contrary to the court decision, (Article 321/1 of the Criminal Code); 
· Meeting, contact rights; international civil abduction by his parent; the subjective side as an essential element for the accomplishment of this criminal offense; 
· Incitement of juveniles to crime, (Article 129 of the Criminal Code); its meaning; competition with other offences; 
· Coercion or obstruction to cohabitate, to enter into or dissolve a marriage, (Article 130 of the Criminal Code); its meaning; competition with the criminal offense of persecution,  of unlawful deprivation of liberty, or other criminal offenses; 
· Domestic violence, (Article 130/a of the Criminal Code); 
· Who can be the victims in criminal proceedings? Which category of family members should we refer to? 
· Is the normalization of relations a mitigating circumstance? 
· Is the widespread spread of the criminal offense a mitigating or aggravating circumstance? 
· Is the provocation of the victim of domestic violence a mitigating circumstance or it does not matter for the court’s assessment, since the right not to be subjected to violence is absolute? [Article 3 of the European Convention on Human Rights] 
· When is proceeded for the criminal offense of domestic violence, the security measure, especially that of home arrest? 
· Does the state guarantee its positive obligation not to risk the potential victims of domestic violence? 
· The difference between civil proceeding (protection order) and criminal proceeding. 



Legislation, Literature and judicial judgments 

· Constitution of the Republic of Albania; 
· The United Nations Convention on the Rights of the Child (CRC), (ratified by law no. 7531, date 11.12.1991); 
· Convention between the Republic of Albania and the Republic of Greece on Judicial Assistance in Civil and Criminal Matters,  (ratified by law no.7760, date 14.10.1993); 
· Convention on Contact concerning Children, Strasbourg, 15.V.2003, (ratified by law no.9359, date 24.3.2005);
Convention of 19 October 1996 on Jurisdiction, Applicable Law, Recognition, Enforcement and Co-operation in Respect of Parental Responsibility and Measures for the Protection of Children, (ratified by law no.9443, date 16.11.2005); 
· Convention on the Civil Aspects of International Child Abduction, (Concluded 25 October 1980), (ratified by law no. 9446, date 24.11.2005),  (Hague Convention);
· Council of Europe Convention on preventing and combating violence against women and domestic violence, Istanbul, 11.V.2011;
· The Criminal Code of the Republic of Albania;
· Family Code of the Republic of Albania; 
· Law no. 9669, date 18.12.2006, on measures against violence in family relationships;
· Criminal Codes, [1929; 1952;1977;1995]; 
· Elezi, Ismet, Criminal law, special part, Tirana, 2015; 
· Elezi, Ismet, Kaçupi, Skënder, Haxhia, Maksim, Commentary of the Criminal Code, Tirana, 2016; 
· Factsheet – Protection of minors (European Court of Human Rights), updated on July  2019, available at:
https://www.echr.coe.int/Documents/FS_Minors_ENG.pdf;
· The prohibition of torture, A guide to the implementation of Article 3 of the European Convention on Human Right, available at:
 https://rm.coe.int/handbook-6/16806fc13c
· Factsheet – International child abductions (European Court of Human Rights), updated on May 2019, available at:
https://www.echr.coe.int/Documents/FS_Child_abductions_ENG.pdf
· Factsheet – Parental rights (European Court of Human Rights), updated on September 2019, available at:
https://www.echr.coe.int/documents/fs_parental_eng.pdf;
· Journals published by the School of Magistrates, Jeta Juridike and Magjistrati where are elaborated topics related to criminal offenses versus morality and dignity.


Judicial judgments on the criminal offense of the abandonment of minor children

· Judgment no. 880, date 8.4.2019, of the First Instance Court of Tirana; 
· Judgment no. 867, date 5.4.2019, of the First Instance Court of Tirana;
· Judgment no. 65, date 21.1.2019, of the First Instance Court of Tirana;
· Judgment no. 160, date 8.11.2018, of the First Instance Court of Tirana;
· Judgment no. 361, date 12.2.2019, of the First Instance Court of Tirana.

Judicial judgments of the Italian Court of Cassation on the abandonment of minor children

· Judgment no. 44013, 25 September 2017;
· Judgment no. 10994, 8 March 2013;
· Judgment no. 19476, 21 March 2010;
· Judgment no. 9276, 2 March 2009;
· Judgment no. 5945, 11 February 2009;
· Judgment no. 15147, 16 April 2007;
· Judgment no. 15245, 22 April 2005;
· Judgment no. 12238, 15 March 2004;
· Judgment no. 8833, 27 February 2004;
· Judgment no. 4213, 20 December 2001;
· Judgment no. 6885, 1 June 1999;
· Judgment no. 4407, 15 April 1998;
· Judgment no. 10126, 4 October 1995;
· Judgment no. 290, 14 January1994;
· Judgment no. 832, 1 February 1993;
· Judgment no. 12334, 13 September 1990;
· Judgment no. 3905, 20 March 1990.


Judicial judgments on the criminal offense of child maltreatment 

· Judgment no. 55, date 8.4.2015, of the High Court;
· Judgment no.2195, date 30.6.2016, of the First Instance Court of Tirana; 
· Judgment no. 2152, date 18.7.2017, of the First Instance Court of Tirana;
· Judgment no. 2477, date 26.9.2018, of the First Instance Court of Tirana; 
· Judgment no. 1638, date 26.6.2019, of the First Instance Court of Tirana;
· Judgment no. 1132, date 2.5.2019, of the First Instance Court of Tirana;
· Judicial judgments on the criminal offense of failure to provide means of subsistence; 
· Judgment no. 1343, date 3.5.2018, of the First Instance Court of Tirana;
· Judgment no. 1414, date 31.5.2019, of the First Instance Court of Tirana;
· Judgment no. 932, date 28.3.2017, of the First Instance Court of Tirana;
· Judgment no.1276, date 1.4.2016, of the First Instance Court of Tirana; 
· Judicial judgments on the criminal offense of the unfair adoption of a child;
· Case of Qama v. Albania and Italy, (Application no. 4604/09), Judgment, Strasbourg, 8 January 2013;
· Case of  Bajrami v. Albania, (Application no. 35853/04), Judgment, Strasbourg, 12 December 2006; 
· Judgment no. 98, date 23.1.2019, of the First Instance Court of Tirana;
· Judgment no. 187, date 29.1.2019, of the First Instance Court of Tirana;
· Judgment no. 3087, date 20.11.2018, of the First Instance Court of Tirana;
· Judgment no.1824, date 8.2.2018, of the First Instance Court of Tirana.


Judicial judgments on the criminal offense of inciting juveniles to crime

· Judgment no. 4, date 15.4.2011, of the United Colleges of the High Court 
· Judgment no. 20, date 16.1.2013, of the First Instance Court of Tirana;
· Judgment no. 1082, date 7.4.2016, of the First Instance Court of Tirana;
· Judgment no. 2283, date 7.7.2016, of the First Instance Court of Tirana.

Judicial judgments on the criminal offense of coercion or obstruction to cohabit or to enter into or dissolve marriage

· Judgment no. 1476, date 5.5.2015, of the First Instance Court of Tirana;
· Judgment no. 2441, date 1.7.2015, of the First Instance Court of Tirana; 
· Judgment no. 8, date 27.1.2016, of the Criminal College of the High Court;
· Judgment no. 112, date 12.7.2017, of the Criminal College of the High Court;
· Judgment no. 131, date 1.11.2017, of the Criminal College of the High Court;
· Judgment no.215, date 26.11.2014, of the Criminal College of the High Court;
· Judgment no.172, date 29.5.2013, of the Criminal College of the High Court.

Judicial judgments on the criminal offense of domestic violence 

· Judgment no. 112, date 12.7.2017, of the Criminal College of the High Court;
· Judgment no. 131, date 1.11.2017, of the Criminal College of the High Court;
· Judgment no.215, date 26.11.2014, of the Criminal College of the High Court;
· Judgment no.172, date 29.5.2013, of the Criminal College of the High Court.
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Compulsory [recommended] literature and legislation 

· Muçi, Shefqet, Criminal law, General part, 2007;
· Elezi, Ismet, Historical development of criminal legislation in Albania, 1999;
· Elezi, Ismet, Criminal law, special part, Tirana, 2005; 
· Elezi, Ismet, Kaçupi, Skënder, Haxhia, Maksim, Commentary of the Criminal Code, Tirana, 2006;
· Guide on Article 8 of the European Convention on Human Rights. Right to respect for private and family life, home and correspondence, updated on 30 April 2019. Available at: https://www.echr.coe.int/Documents/Guide_Art_8_ENG.pdf
· Dissertation for the receiving of the scientific degree Doctor, [Legal-criminal protection of the human person] , available at: http://www.doktoratura.unitir.edu.al/wp-content/uploads/2017/03/Etlon-PEPPO-doktoratura-e-plote.pdf;
· Guidelines of the Committee of Ministers of the Council of Europe on child-friendly justice, adopted by the Committee of Ministers of the Council of Europe on 17 November 2010 and explanatory memorandum;
· Juvenile Justice Code no. 03/L-193, (Official Journal no. 78, date 20.8.2010);
· Çollaku, Hashim, Efficiency of criminal proceedings for juveniles and the preservation of dignity of the juvenile, Centrum, no. 2, Shkup, 2014; 
· United Nations Rules for the Protection of Juveniles Deprived of their Liberty, Adopted by General Assembly resolution 45/113 of 14 December 1990;
· Recommendation CM/Rec(2008)11 of the Committee of Ministers to member states on the European Rules for juvenile offenders subject to sanctions or measures (Adopted by the Committee of Ministers on 5 November 2008 at the 1040th meeting of the Ministers’ Deputies);
· Dissertation to obtain the scientific degree of Doctor, [Criminal sanctions against juveniles in the Republic of Kosovo], Candidate: Albulena HAJDARI, Scientific Mentor: Prof. Dr. Altin SHEGANI, Tirana, 2017; 
· Factsheet – Protection of minors (European Court of Human Rights), updated on July  2019, available at:
https://www.echr.coe.int/Documents/FS_Minors_ENG.pdf;  
· Factsheet – Parental rights (European Court of Human Rights), updated on September 2019, available at:
https://www.echr.coe.int/documents/fs_parental_eng.pdf;
· Summary of contextual overviews on children's involvement in criminal judicial proceedings in the 28 Member States of the European Union, accessible at:
http://www.childreninjudicialproceedings.eu/docs/EU%20Summary.pdf;
· Procedural Rights of Children Suspected or Accused in Criminal Proceedings in the EU Regional Comparative Report, available at: 
http://tdh-europe.org/upload/document/7261/Pro-Jus-EN.pdf; 
· Handbook on European law relating to the rights of the child, available at:
https://fra.europa.eu/sites/default/files/fra_uploads/fra-ecthr-2015-handbook-european-law-rights-of-the-child_en.pdf.
· Explanatory report on the Criminal Law Convention on Corruption; 
· Law no. 7975, date 26. 7. 1995, on narcotic drugs and psychotropic substances, and its amendments by law no.  9271/204; 
· Law no.8750, date 26.3.2001, on the prevention and fight against trafficking in narcotic and psychotropic substances;
· Law no.8778 date 24.4.2001, on the ratification of the Criminal Law Convention on Corruption;   
· Law no.8635, date 6.7.2000, on the ratification of the Civil Law Convention on Corruption; 
· Law no.9492, date 13.3.2006, on the ratification of the United Nations Convention against Corruption;  
· Law no. 9245, date 24.6.2004, on the ratification of the Additional Protocol to the Criminal Law Convention on Corruption; 
· Constitution of the Republic of Albania;
· European Convention on Human Rights;
· The Criminal Code of the Republic of Albania;
· Family Code of the Republic of Albania;
· The Civil Code of the Republic of Albania;
· The Code of Criminal Procedure of the Republic of Albania;
· Law no. 119/2014, on the right to be informed;
· Law no. 9887, date 10.3.2008, amended by law no. 48/2012, on the protection of personal data;  
· Criminal Codes, [1929; 1952;1977;1995]; 
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3. Evaluation

The evaluation of the course of Criminal law is done in two forms, as follows:

A. By test, that is done at the end of every academic year, in the period May – June 2023, in the written form and secreted. The opening of the envelopes with results and their comparison with the names of candidates is done publicly before all candidates that have participated in this test. 

Thesis of the test is divided in two parts: 

· First part – it is theoretical, with questions in the form of a test, descriptive questions, discussion of concepts, interpretation of legal provisions, analysis of juridical problems; &   
Second part – it is practical and has two – three cases of judicial practice. 

The total of the thesis of Criminal law is 70 points. 

B. the continuous evaluation is done on the basis of the results achieved by: 

· Independent assignments handled in the written form;
· Presentations; 
· Discussions/debates in the auditorium;
· Assignments and every other product or material prepared by the candidate, is 30 points.

During the academic year of the course of Criminal law will be divided as follows: 
1. 10 points - Participation and activation of candidates in discussions, exercises, resolution of practical cases, the manner of discussion and of scientific debate. 
2. 20 points - two (2) individual/in group written assignments, which will be communicated by the head of the subject.
a. The first assignment, which will be communicated during the year and is independent. It will be in the special section and will refer to the current Topics developed in the country which will be evaluated with 20 points.
b. The second assignment will be given at the end of the year. It will be the presentation of one of the Institutes of the general part in the form of theoretical Presentations and the way of practical implementation. The presentation will be made in front of the audience, it will be individual. No more than 5 pages. The evaluation will be 20 points.

Explanation: 

a) Products of the independent work, presentations of exercises and written assignments of 2 hours study load will be prepared in word, Times New Roman theme font, Font 12, Space Multiple 1.15 and will have up to 1000 words /2 pages. Written assignments will have a study load over 2 classes and will have a number of words that will be increased proportionally and progressively. 
b) Written assignments/preparation of judicial sentences and so on that will have duration of over 2 classes, will have a number of words that will be increased proportionally and progressively, (for example, an assignment of 3 hours workload will have 1500 words, etc.) 

4. Study and teaching load

Annual teaching load: 105 teaching classes, of which has a balanced report between the giving of theoretical knowledge and practical capacity for their implementation. 

The organization of courses for the academic year 2022-2023 is as follows: 
In 4 groups of candidates.
The academic year is divided in two semesters, as follows:
a) First semester: 15weeks, (4 October - 21 January)
b) Second semester: 15 weeks (31 January - 13 May)
Weekly teaching load for presentations: 3 classes/week /per group

a. Teaching class: 50 minutes  
b. Daily teaching load of the lecturer/candidate: 6 classes (8.30-15.30).
c. Weekly teaching load of the lecturer/candidate: 3 classes/week /per group
d. Quantity of teaching classes combined with courses of other subjects: Total 13/15 classes per year.

While giving written or oral assignments the lecturer will try to make a preliminary evaluation of the work load of candidates for magistrate for the independent work in the auditorium and/or out of it, considering the indicators related to:

· Classes of research work;
· Study of recommended literature;
· Study of judicial practice;
· Researches of comparative character from the jurisprudence of European countries and beyond;
· The time which is essential for the written preparation.
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1.  General Framework

1.1 Course description

The course of Civil Procedure is one of the main disciplines of the educational, theoretical and practical program of the School of Magistrates. Civil Procedure is the subject that contains the rules that protect and define the rights and obligations of participants in the civil judicial process in the framework of the realization of a regular judicial/legal process.  
In the Albanian private law since the 1990s there have been legislative developments because of the changing of market economy rules and the regaining of private property status, which have gradually filled legal and doctrinal gaps. This process has been accompanied by practical and legal problems, as well as by social problems. 
Also, the rapid rhythm of private relations, the internationalization of the market, require an advancement of magistrates, judges and prosecutors, to gain solid  knowledge that will serve for the practical solution of many issues, both in number and characteristics. 
In the fulfillment of this idea, Civil Procedure will be: 

iii. Organized internally; 
iv. Externally coordinated with private law and the economic system. 

Significant analyses are going to have even challenging issues related to: 

· New forms of economic development; 
· Protection of human rights for a fair trial.

The course of is one of the main disciplines of the educational, theoretical and practical program of the School of Magistrates.

Civil procedural legislation has undergone frequent changes making it difficult to recognize unified practices in its interpretation. 

Consequently, the basic knowledge gained in university studies must necessarily be re-verified and deepened, focusing in particular on unified case law.   

1.4. The main course objective


In this section is defined the main course objective, as follows: 

At the end of the course the candidate for magistrate will be able that, under the minimal observation and within a reasonable term to:

· Take and study facts and circumstances of every case;
· Focus the attention on the main or determining facts for the resolution of a concrete case of the judicial practice; 
· Know the legal framework that is applicable for every concrete case; 
· Reach the solution and the argumenting of the resolution of a practical case; 
· Draft a judicial judgment structured logically and reasoned juridically in a civil case that, according to the factual/legal level of difficulty, may be considered basic/simple (standard case).  

This objective is elaborated in detailed education objectives that define:

· Topics that will be analyzed in the relevant course; 
· Teaching methodology; 
· The load of the candidate for magistrate (study load); & 
· The load of the lecturer (teaching load). 

1.5. Combination with other courses

The subject of Civil Procedure is one of the six basic courses of initial training in the School of Magistrates.  

Also, the Article 268 of the law, on governance, defines that, “Civil Procedure is part of the final test in the School of Magistrates in the second year of the initial formation.”

The subject of Civil Procedure is combined with other courses of the first year of the initial formation in the School of Magistrates, such as with:  

a. The course of Civil Law there will be a combination in matters regarding:
a) With the fulfillment of obligations; (as well as)  
b) By means of ensuring the fulfillment of obligations, (3 classes); 
c) Means of ensuring the fulfillment of obligations, (5 May). 

b. The course of Administrative law there will be a combination on:  
 
· [bookmark: _Hlk19954163]Topics that elaborate:   

i. The combination of the  concept of invalidity of administrative acts and civil procedural acts;
ii. (As well as of) of common elements and differences in the preliminary actions and the preparatory session, (3 classes of Administrative law + 3 classes for preliminary actions and the preparatory session).   


c. The course of  Trade & Company law there will be a combination on topics related to:

· Specifics of the division of assets related to trade companies, (3 classes of Trade law for division), March. 

d. The course of   Criminal procedure  there will be a combination on topics related to:

·  The comparison of the standards of the trial process and of the concept of res indicate (3 classes on the standards of the trial process, third week.)  

2. The course 

2.4 Teaching objectives  

Teaching objectives


To achieve the main objective (See 1.2 - The main course objective -), the course intends to achieve the concrete teaching objectives that are ranked in Annex 1, attached to this program. 

Systematically, teaching objectives intend to capacitate candidates for magistrates in the directions according to the following structure:    

1. Understanding – Capacitating in the way of understanding: The participant has the capacity to understand, to explain, to identify, to classify and to discuss concepts, principles of and the main institutes of Civil Procedure needed for the creation of the inner conviction in the resolution of civil conflicts.   

2. Implementation – Capacitating in implementation: The participant is able to use theoretical knowledge on concepts, principles and the main institutes of Civil Procedure in factual situations. At the end of the course, he/she is going to be able to:    

· Interpret concepts, principles and the main institutes of Civil Procedure based on facts of a situation of practice;        
· Organize and plan the steps that have to be taken for the resolution of a civil conflict based on theoretical knowledge and facts of the case;  
· Debate and respect the different opinions of colleagues as well as to work & function in group.  

3. Analysis – Capacitating in analysis: The participant is able to identify the relevant facts and to analyze legal frameworks so that to create an opinion based on all relevant data. At the end of the course, he/she is going to be able to:  

· Identify and select the respective details for a correct reflection of the facts of a concrete case;  
· To establish the necessary legal framework for the resolution of a civil conflict;  
· Establish/evidence the relevant facts and to apply the law for these facts, considering the circumstances of the concrete case;  
· Analyze the social context and its influence on the resolution of the conflict.  

4. Evaluation/creation - Capacitating on legal writing and reasoning: The candidate for magistrate is able to express his/her opinion clearly in a reasoned & argumented civil judicial sentence. At the end of the course, he/she is going to be able to:  
· Construct logically a judicial sentence in criminal conflict;  
· Reason in the written form a judicial judgment;     
· Give a correct and reasonable judicial judgment in a civil conflict;  
· Formulate briefly and concisely the arguments that led to the taking of the decision.   


These teaching objectives capacitate magistrates in the following competences: 

Competence 1: Deep procedural/material knowledge from the domestic/European administrative jurisprudence:   
 

· To have clear and deep theoretical knowledge on concepts, principles and main institutes, in the field of Civil Procedure, combined with the practical aspect, by identifying the differences between institutes in different areas of law;   
· To know and evaluate deeply the attitudes and interpretations of doctrinal value in the judicial practice of the country and to follow on an updated basis the European jurisprudence that is applicable in the Albanian context (ECrtHR, ECJ, etc.); 
· To identify legal cases that appear in a factual situation, to establish its legal basis, to identify and to be conscious for legislative aims. 

Competence 2: Capacitating in preliminary actions/investigations and the preparation of the judicial séance 

· To study the file/material so that to establish the nature of the conflict, event, case, the main facts as well as the material so that to establish the nature of the conflict, event, case, the main facts as well as the legal basis (the law, judicial practice, the doctrine, judicial policies);
· To establish the social context of the case.  

Competence 3: Capacitating in the judicial debate  

· To summarize correctly and to make questions so that to control the limits of the understanding of the case, to collect the missing information or the information that is not clear on facts and viewpoints of importance for the judgment by constructing the strategy of questions and of confrontations so that to clarify divergences.  





Competence 4: Capacitating in the preparation of acts and the making of judgments

· To assess the competence and the acceptability in civil cases;  
· To establish and consider the essential facts of the case, with influence in the preparation of acts and in the taking of decisions, in report with the social context of the case;  
· To express him/herself clearly and correctly, in a proper and understandable language for parties;  
· To listen, react and comment effectively and constructively the ideas expressed by colleagues, within a certain time, by proposing alterations considered as necessary, to defend his/her opinion decisively, and when is necessary to give up;    
· To establish, debate and apply the material law, the jurisprudence and the doctrine in the concrete case;    
· To analyze the evidences, to reason fairly on facts they certify and to distinct clearly the claims/opinions of parties on facts where is based the judgment;    
· To become able for the preparation of a well - structured and argumented sentence based on the achieved claims, on cases of the fact and of the law;   
· To have an impartial and full of integrity attitude as well as a professional and independent approach so that to confront pressures of every kind;    
· To become able for the making of decisions in the concrete case considering attentively its social effect;    
· To become rapidly familiar with legal knowledge and to analyze what other circumstance may influence the decision and by acting this way, to consider policies and law;  
· To find and to implement the relevant policy in a concrete case.  

Competence 5: The consolidation of social consciousness, integrity and professional ethics the of magistrate

· To have professional ethical behavior and to avoid the conflict of interest;
1. To become able for the making of decisions in the concrete case considering attentively its social effect. 

Competence 6: Cooperation, transparency and communication  

· To be transparent by respecting the diversity, confidentiality and the principles of the protection of personal data;
2. To communicate with a clear, proper and transparent language with colleagues, to listen the opposite opinions, to be open-minded and to reflect on criticisms made on him/her.

2.5 The content and the detailed organization of the course  

Following this program, in this section are presented concisely the topics that will be elaborated and the modalities related to the load, methodology, lecturers, etc. Since the School of Magistrates is an institution that has as mission the professional formation of magistrates, the course of Civil Procedure will be focused mostly on the aspect of the practical capacitation of the magistrate. Considering the elaboration of the above mentioned teaching objectives, it is understood that the focus is the practical capacitation in levels, in application, in analysis, evaluation/creation of Bloom’ Taxonomy. Therefore even the selected topics have to serve to the training in these levels. 

Modalities on the content of the course and on its structure are as follows:    :

Annual teaching load: (105 teaching classes), of which has a balanced report between the giving of theoretical knowledge and practical capacity for their implementation. The teaching load will be realized by means of two components, as follows:   
· Teaching, discussion and practical capacity by the lecturer or under his direction to receive a consolidated knowledge and, 
· The practical capacity through the organization by the lecturer of the exercises, discussions, debates, the study of cases and assignments on individual basis and/or in group of candidates. Exercises and independent assignments will be done chiefly under the organization/direction/monitoring of School lecturer. To achieve this, is essential that the School of Magistrates provides the necessary spaces and the work tools of candidates, so that everyone may have in usage a laptop. Prepared products, preparation of files, role-play, reports and oral presentations, written reports, memos, ministudies, preparation of judicial sentences and other acts, as the result of the independent work will be checked chiefly in auditorium, but even in online communications, as well as during presentations at class. The load of the organization, attendance, evaluation and control from the lecturer of the exercises, independent assignments of candidates will be considered along with the education load in class with the same coefficiency. 

The organization of courses for the academic year 2022 – 2023, is as follows:
Weekly teaching load for presentations: 3 classes/week /per group

e. Teaching class: 50 minutes  
f. Daily teaching load of the lecturer/candidate: 6 classes (8.30-14.10).
g. Weekly teaching load of the lecturer/candidate: 3 classes/week /per group
h. Quantity of teaching classes combined with courses of other subjects: Total 15 classes per year

a) With the course of Civil Law, (3 classes): 
· Presentation; 
· Discussion and debate on the topic, Means of ensuring the fulfillment of obligations. 
b) With the course of  Civil Procedure, 	(3 classes): 
· Presentation; 
· Discussion and debate in the auditorium. 
c) With the course of Administrative Law, (6 classes): 
· Presentation; 
· Discussion and debate.
d) With the course of Trade & Company Law, (3 classes): 
· Presentation;
· Discussion and debate in the auditorium.

· The academic year is divided in two semesters, as follows:

a) First semester: 15weeks   
b) Second semester: 15 weeks

Annual obligations will be settled as follows:

a. An annual test, that will be taken in May – June 2023;
b. Depending on the topic and the lecturer, but always at least one exercise in the form of an assignment and/or oral or written presentation of independent work .

· Oral presentations or reports will be settled within the month in the form of an oral presentation accompanied by power point ; 
· Written assignments will be submitted at the end of each subsequent month;   
· Every candidate will have an individual file deposited in the school secretariat where all written assignments and oral presentations with power point will be deposited for the entire academic year;
· The individual file is considered submitted in May 2021. 

Explanation:

· Lecturers have academic freedom to select the nature of the exercises, assignments, of the independent work considering the nature of the topic and the targeted teaching objectives. Also, lecturers are free to select the number of monthly assignments as an independent work on the condition that monthly teaching loads to be within the parameters established in this program.
· For the increase of practical capacities, candidates will follow the lesson in auditorium where will be combined the presentation of the lecturer with the independent work. 
· Products of the independent work, presentations of exercises and written assignments of 2 hours’ study load will be prepared in word, Times New Roman theme font, Font 12, Space Multiple 1.15 and will have up to 1000 words /2 pages. Written assignments will have a study load over 2 classes and will have a number of words that will be increased proportionally and progressively. 
· Written assignments/preparation of judicial sentences and so on that will have duration of over 2 classes, (for example, an assignment of 3 hours’ workload will have 1500 words, etc.) 
· Oral reports accompanied by presentations on power point will be up to 10 slides for the independent individual/group work. 
 

Methodology for achieving education objectives


The teaching of Civil Procedure Law in the School of Magistrates and the above education objectives during the first theoretical year, will be realized through: 



A. Presentations prepared by lecturers with power points or written materials: 
· Avoiding the repetition of the sharing of knowledge gained during years of study in law faculties;   
· Addressing the necessary institutes and concepts for the analysis of practical cases; 
· Addressing:   
i. Relevant topics;  
ii. Elaboration of international acts related to the field of Civil Procedural Law, to which the Republic of Albania has adhered; 
iii. Analysis of EU legislation because of the fact that the Republic of Albania is a candidate country for EU membership, etc.

B. Organizing interactive sessions with legal debates and discussions related to:
· Controversial provisions of civil legislation; 
· Legal vacuums or issues that have not found resolution explicitly in law; 
· Interpretation of new laws recently issued; 
· Analysis of scientific articles published in and out of the country, etc.


Case law study 

The first model

The lecturer will prepare at least four to five case laws in each lesson that are distributed to candidates and analyzed. 

These case laws will be given from the practice of the Albanian courts of the three levels, including: 
· The practice from 1994 onwards which is regulated by the Code of Civil Procedure in force; 
· The practice from 1929 to 1993, when it is combined with judgments related to these legislations; 
· Cases from the practice of the Constitutional Court that have effect on court cases of  civil procedural nature; 
· Cases from the jurisprudence of western countries whether they are of Roman Law or of Common Law Family, etc.;  
· Cases from the ECtHR or ECJ jurisprudence, etc. 


The second model 

The lecturer assigns candidates to select concrete practical cases related to certain topics that will be discussed by the candidates.  


The third model  

The realization of staging of court proceedings to resolve the given practical cases, where each of  candidates plays the role of: 
· The judge; 
· The prosecutor;
· The lawyer of each party; (or)  
· The lawyer of one of the parties; (or)   
· Any other participant in the dispute. 

These stagings will be prepared preliminarily by the students along with the materials of each participant, such as:  
· Court judgment; 
· Pretense;
· The word of defense, etc. 

The course of candidates during the classes of written assignments can be divided into groups of 4 - 6 candidates per group.

Independent individual and work group in the form of assignments, topics, essays, works, memos, organized on a monthly basis where each candidate under the direction of the lecturer or under his supervision will prepare an independent individual and group work with research, comparative views, legal opinions, case law trends, etc., on important legal or practical issues.

Sessions combined with other subject courses, in cooperation with relevant lecturers. These sessions will intend: 
· To increase capacities in the argumentation and writing of judicial judgments;
· To analyze the jurisprudence of the ECtHR on issues that elaborate cases of civil law; 
· To evidence the differences of material and procedural nature that are related to the legitimacy, jurisdiction as well as to instruments that ensure the fulfillment of obligations (especially mortgages and bail) etc., in the case of: 
i. The combination of Civil and Administrative Procedure Law for preliminary actions and differences between the invalidity of procedural acts and administrative acts, in the Law of Companies regarding the differences of judicial division for assets regulated by Commercial Law; 
ii. The combination with the Law of Criminal Procedure to see the differences of the probation process between criminal and civil proceedings.

The evaluation of the course of Civil Procedure is done in two forms:

A. By test, that will be done at the end of each academic year in the written form and secreted. The opening of the envelopes and their comparison with the envelopes with the names of candidates is done publicly in the eyes of all candidates that have taken part in the test. The test thesis is divided in two parts: First part, that is theoretical, with questions in the form of a test, descriptive questions, discussion of concepts, interpretation of legal provisions, analysis of judicial problems and the second part, which is practical and has two-three cases of judicial practice. The total of the thesis of the test of Civil Procedure is 70 points.  In the construction of the thesis is paid attention to be included all the parts of Civil Procedure, so that to be controlled the knowledge of candidates for every part of the course. 
B. Continuous evaluation is done on the basis of the results achieved by the independent assignments submitted in the written form, by presentations, discussions and debate in auditorium, by the assignments and by every product or material prepared by the candidate. This evaluation is in total 30 points and is attached to the final evaluation of the candidate who completes the School of Magistrates. In this evaluation will be included these components:

B.1 Participation and activation of candidates in discussions, oral exercises, resolution of practical cases, methods of discussion and of scientific debate. Lecturers give the necessary time for the preparation of oral exercises that will be analysed in every topic so that, on the one hand, to activate better the candidates and on the other hand, to simulate the independent work in auditorium and the independent discussion in group. This part will be evaluated with 20 points.
B.2 Preparation of assignments, exercises, independent works, written/oral presentations that are foreseen to be done by candidates. The evaluation of study and examination skills, the respect of terms established by the lecturers and the authenticity of the writing or of the presentation/oral discussion. This part will be evaluated with 10 points for both assignments. 
 
Pay attention!

During the academic year in Civil Procedure will be performed no more than two (2) individual tasks per year for each candidate and about six (6) group tasks per year.  

FIRST SEMESTER 

October 2023

· TOPIC I: Content and tasks of civil procedural legislation , (3 classes), Week 1 (Dashamir Kore)

Abstract

This topic aims to give to magistrates:

· The understanding and importance of the basic principles of civil litigation for a fair legal process, (2 classes);    
· Basic principles of international civil procedural law under  the International Institute for the Unification of Private Law (UNIDROIT), (1 class); 
· Constitutional and legal guarantees in order for the courts to exercise the judicial power; &
· The importance of Article 6 of the ECHR and of the jurisprudence of the ECtHR for a fair legal process, (1 class).   


Self-study questions	  

1. How can be defined/described Civil Procedure?  
2. What is the purpose of application of the rules of Civil Procedural Law? 
3. What are the basic principles of Civil Procedural Law? 
4. How are material laws different from procedural ones? 
5. Where are the norms of Civil Procedural Law?
6. How are applied the principles (each of them) of fair legal process in concrete cases?
7. What is the relationship between Constitutional Law (Article 42)  for a fair legal process and the fundamental principles of civil judicial process?   
8. The role and importance of international norms and instruments for the guaranteeing of a regular legal process in the civil process, in relation to the norms of domestic legal order, in case of conflict between them?
9. Are the main principles of the right to a fair trial (Article 42 of the Constitution and Article 6.1 of ECHR, as well as relevant provisions of the Code of Civil Procedure) simply the guarantees and rights of parties participating in process, who must seek their implementation, or do they also constitute an obligation for the court (even mainly) to guarantee and enforce at trial?    
10. Can the court support the decision to resolve the case on the merits even on evidence taken mainly from it, or does such an action of the court openly contradict the predictions made in Articles 29 and 20/2 of the Code of Civil Procedure?   
11. Do we have a violation of the right to a fair trial in cases where the court accepts the taking of evidence asked by one of the parties, without notifying the other party or without giving it the opportunity to speak about it (principles of contradiction, Articles 18-21), in cases when the court has not based the decision on this evidence, or even if it had been subject to judicial debate, would have no importance to the solution given in the final court decision?    
12. Considering that to properly understand and apply the principle of impartiality of the court we must apply in each case both criteria: 
· Objective criteria; & 
· Subjective criteria, comes for discussion this question:  
i. What is the relationship that is created in the trial between the right of the court to assess  “the evidences of the acts, based on its internal conviction ...” (Article 29/2 of the Code of Civil Procedure) and the principle of impartiality, determined by the application of the subjective criterion?  
13. Is the principle of the independence of the judiciary a preliminary condition for the rule of law and where does the principle of the independence of the courts come from?
13.1  What is the role and importance of the application of  this principle in relations with other branches of government, especially with the executive one?
13.2  Is the meaning of this principle related to the principles of constitutionality and legality and what is the importance of this relationship between them?
14. What is the meaning of “court established by law”, under the definitions of the ECtHR jurisprudence and by our Constitutional Court?  
15. In case we accept that a “court established by law” we agoing to have in those cases when bodies in judicial functions, that have the authority to resolve cases and this function is is given by law, should we say that there is no violation of this principle in the civil judicial process, in cases when the civil court, which has no territorial jurisdiction to judge the case, in opoosition with this competence established by law, has examined and resolved the case on its merits? 






Case Law 1 
Plaintiff: 	H.J
Defendant: 	M.J
Object: 	Invalidity of the donation agreement no. 4369 rep., no. 2294 col., date 24.5.1996, restitution of parties in the former state; obligation of ZRPP, to make the unsubscribing of property in the name of the plaintiff (her name) and to subscribe it in the name of the plaintiff (his name), ” (Articles 92, 764, 765, 771 of the Civil Code; Article 32 of the Code of Civil Procedure and law no. 7829, date 1.6.1994, on the notary).

 
Case circumstances
Parties in trial have been spouses and by judicial sentence of 2005 have been divorced. 
On 24.6.1996, between them is signed a donation agreement for a one-story residential house, whose ownership the plaintiff proves with a court decision confirming the fact, but that due to the prohibitory provision of the law, has not registered this property right to the ZRPP.
The plaintiff claims that the purpose of the signing of this contract has not been the passing of property to the defendant, but simply the mortgage registration of the ownership of the residence, and for this reason the residence is not given to the defendant. 
For these reasons the plaintiff has claimed the absolute invalidity of the contract. 

The defendant part has claimed as follows: 
On the same fact between parties is done a former judgment, where on the status of the plaintiff in that judgment has been the defendant of this judgment H.J., on the status of the owner of the residence in discussion, composed of two rooms, a kitchen, corridor and a WC, that in fact is the exactly the residence of this judgment, claiming the forcing of  M.J to vacate and handover it.
By decision no.1097, date 17.6.2005, which has entered into force under the law, is decided: the accepting of the lawsuit forcing M.J to vacate and handover this residence (residential environments). This judgment is administered during the trial to the court.
The defendant party has explained in judgment that these actions of the defendant M.J are done in former judgments and are cases that are examined even in the former trial between these parties and in the final judicial judgment no. 1097, date 17.6.2005 are refused as not based. 
Exactly for this reason the court, after noticing this fact has to decide the refusal of the lawsuit of the plaintiff, because according to this party (defendant party) this is  res iudicata.  

Regarding the above mentioned facts there are these issues for discussion
1. While in the two judgments above the object has been the same: in the first “obligation to vacate and handover the bank”, while in the second,“invalidity of the donation agreement”, is the first  judgment ‘res iudicata’ for the second judgment, since the claims if the plaintiff in the recent trial are assertions done by him, in the form of recoil, in the first trial, that has refused them through final decision, although this is not reflected in the provision of the judgment, but only on the reasoned part of the judgment?
2. What would be your opinion in the case when these recoils the plaintiff of this (recent) judgment should not have been done in the former trial, but that had to be done in that (former) judgment, so that to realize the protection of his subjective right, but that are considered for the first time, only in the last judgment? So, should we have silent or ‘implicit” res iudicata, or we should have res iudicata only when it is expressed, which has to be: 
a) Reflected essentially to the provision of the decision? 
b) Or reflected only to the reasoned part of the judgment?  

The main topics that will be elaborated 

1. The meaning of civil procedural law; 
2. Sources of civil procedural  law; 
3. The report of civil procedural law with other branches of law; 
4. The authority of procedural law in time and space; 
5. Interpretation of norms of civil procedural law; 
6. Principles of the fair legal process:
· The principle of constitutionality; 
· The principle of legality;
· The principle of the independence of the court;
· The principle of impartiality of the court; 
· The principle of contradiction; 
· The principle of the “parity of arms”; 
· The principle of availability; 
· The principle of equality in and to the law; 
· The principle of the right to go to the court,  (the right to access); 
· The principle to be judged by a ‘court established by law’; 
· The principle of the right of defense to the court; 
· The principle of publicity to trial;  
· The principle of  judgment in a reasonable term;
· The principle of the economy of the process; 
· The principle of non-immediacy; 
· The principle of continuity; 
· The principle of legal security; 
· Res judicata principle; 
· The principle of conducting the trial verbally and in the written form; 
· The principle of the reasoning of the judgment.


Methodology
Questions, discussions, debates on case laws of judicial practice. Magistrates have to present judicial practice of the High Court and Constitutional Court regarding the fair trial. 

Compulsory literature
· Simoni, A., Sadushi, S., Çomo, S., Comparative view on civil procedure, Tirana;
· Brestovci, Faik, Civil Procedure, Part I, (1986); 
· Guide on Article 6 of the Convention, in the link: https://www.echr.coe.int/Documents/Guide_Art_6_ENG.pdf
· Lamani, Alqiviadhi, Civil Procedure in the People’s Republic of Albania. 


Legislation
· Constitution of the Republic of Albania; 
· The European Convention on Human Rights;
· The Code of Civil Procedure of the Republic of Albania, (1996), [amended];
· ALI/UNIDROIT Principles of Transnational Civil Procedure”, in the link: https://www.unidroit.org/instruments/transnational-civil-procedure;
· The Code of Judicial Conduct. 

Jurisprudence 
· Unifying Judgment of the United Colleges of the High Court no. 901, date 14.7.2000; 
· Unifying Judgment of the United Colleges of the High Court no. 1029, date 27.10.2000;
· Unifying Judgment of the United Colleges of the High Court no. 1, date 31.1.2006;
· COURT (CHAMBER), CASE OF DELCOURT v. BELGIUM, (Application no. 2689/65), JUDGMENT, STRASBOURG, 17 January 1970;
· COURT (CHAMBER), CASE OF RINGEISEN v. AUSTRIA, (Application no 2614/65), JUDGMENT, STRASBOURG, 23 June 1973;
· COURT (CHAMBER), CASE OF BEAUMARTIN v. FRANCE, (Application no. 15287/89), JUDGMENT, STRASBOURG, 24 November 1994;
· COURT (PLENARY), CASE OF SRAMEK v. AUSTRIA, (Application no. 8790/79), JUDGMENT, STRASBOURG, 22 October 1984 ; 
· CASE OF CAMPBELL AND FELL v. THE UNITED KINGDOM, (Application no. 7819/77; 7878/77), JUDGMENT, STRASBOURG, 28 June 1984;
· COURT (PLENARY), CASE OF LANGBORGER v. SWEDEN, (Application no. 11179/84), JUDGMENT, STRASBOURG, 22 June 1989; 
· Kleyn and Others v. the Netherlands [GC] - 39651/98, 39343/98, 46664/99 et al., Judgment 6.5.2003 [GC];   
· Sacilor-Lormines v. France - 65411/01, Judgment 9.11.2006, [Section III]; 
· FINAL RESOLUTION DH (98) 288, HUMAN RIGHTS, APPLICATION No. 26915/95, LOYEN AGAINST FRANCE, (Adopted by the Committee of Ministers on 25 September 1998 at the 640th meeting of the Ministers' Deputies); 
· [bookmark: OLE_LINK2]FIRST SECTION DECISION, Application no. 7025/21, Carlo FILIPPINI against San Marino, 14 October 2021;
· CASE OF OLEKSANDR VOLKOV v. UKRAINE, (Application no. 21722/11), JUDGMENT, This judgment was rectified on 9 April 2013 under Rule 81 of the Rules of Court, STRASBOURG, 9 January 2013, FINAL, 27/05/2013; 
· Pescador Valero v. Spain - 62435/00, Judgment 17.6.2003 [Section IV]; 
· Micallef v. Malta [GC] - 17056/06, Judgment,  15.10.2009 [GC];
· Wettstein v. Switzerland - 33958/96, Judgment 21.12.2000 [Section II];
· THIRD SECTION, CASE OF PÉTUR THÓR SIGURÐSSON v. ICELAND, (Application no. 39731/98), JUDGMENT, STRASBOURG, 10 April 2003, FINAL, 10/07/2003;
· THIRD SECTION, CASE OF NICHOLAS v. CYPRUS, (Application no. 63246/10), JUDGMENT, STRASBOURG, 9 January 2018, FINAL, 09/04/2018;
· European Court of Human Rights (38718/02), Court (Second Section), Judgment (Merits and Just Satisfaction), CASE OF POULAIN DE SAINT PERE v. FRANCE; 
· CASE OF YVON v. FRANCE, (Application no. 44962/98), FINAL, 24/07/2003, JUDGMENT, STRASBOURG, 24 April 2003;
· European Court of Human Rights (1814/02), Court (Second Section), Judgment (Merits), CASE OF STEPINSKA v. FRANCE; 
· Sale vs. France, JUDGMENT, STRASBOURG;
· CASE OF ASNAR v. FRANCE,  57030/00, Court (Second Section), 17/06/2003;
· CASE OF K.S. v. FINLAND, (Application no. 29346/95), JUDGMENT, STRASBOURG, 31 May 2001, FINAL, 12/12/2001;
· [bookmark: OLE_LINK1][bookmark: OLE_LINK14][bookmark: OLE_LINK15]CASE OF HUDÁKOVÁ AND OTHERS v. SLOVAKIA, (Application no. 23083/05), JUDGMENT, STRASBOURG, 27 April 2010, FINAL, 27/07/2010;
· Judgments of the Constitutional Court 29/05;19/07; 5/09; 11/09; 31/09; 11/10; 19/07; 11/08; 11/10; 05/12; 05/12; 11/14; 02/08; 26/09;20/09; 24/11; 21/10; 34/11; 39/12.  

Recommended literature 
· Lefort, Christophe,  Civil Procedure, 4th edn.,   (2011);
· Brestovci, Faik, Civil Procedure (I) and (II)”, Prishtinë, 2004;
· Tullio Liebman, Enrico, Manuale di Diritto Processuale Civile (principi), Giuffre Editore;
· Llukiq, Radomir, Koshutiq, Budimir, The beginnings of law.


· TOPIC II: Judicial civil jurisdiction and competences,  (10 classes), Weeks 2, 3, 4 (Dashamir Kore)

Self-study questions

1. What is the dividing line between civil, administrative and arbitration jurisdictions? 
2. What are the innovations of law no. 37/2017 regarding jurisdiction? 
3. What is the meaning of the content of the Article 60 of the Code of Civil Procedure, common and different points of anticipations done in this provision compared to those foreseen by the Article 59 of the Code of Civil Procedure?  
4. What are the conditions that have to be met so that the Albanian court may have the general international jurisdiction, (Article 71 of the law on Private International Law)?
4.1. If defendants are people of common residence in different states, out of which is also the Republic of Albania, the plaintiff in what civil court of what state should make a lawsuit?
5. In the application of the anticipations of the Article 72 of law no. 10428, date 2.6.2011, what should we consider to determine the court that has jurisdiction for the judgment of lawsuits with object ‘property rights on immovable properties, in cases when the real estate is in the territory of the Republic of Albania and partially in the territory of a foreign state?’
6. What are the conditions (formal criteria) that has to meet the agreement on the determining of the international judicial jurisdiction (Article 73 of law no.10428, date 2.6.2011) and what is the meaning of the anticipations established in letters (a), (b), point 2 of the Article 73 of the law on Private International Law?
7. What has to consider the Albanian court to determine if there is or there is not international jurisdiction in cases when the defendant participates in judgment in the Albanian court without claiming the absence of the international jurisdiction (Article 73/3 of the law on Private International Law)?  
8. What does the court decide in the circumstances of the notice of international lis pendes  in a concrete case? Does it consider the exclusive jurisdiction of Albanian courts? What if the case would be judged by a foreign arbitration jurisdiction?
9. Is there any restriction in the enforcement of the principle Perpetuatio jurisdiction?
10. Should the court consider the jurisdiction in preliminary actions or after receiving the declaration of protection? Why? 
11. Should be accepted to the court, the judgment of a counter-claim that does not belong to the jurisdiction that is examining the main lawsuit?


Case Law 1 
Case circumstances 
Parties have conducted a trial with object, ‘trade disputes’ (agreement of the partners of this trade company). 
The judgment of this trial has taken a final form.
The winner of the trial has executed this judgment to the Execution Office of Shkodra, as the court of the country where has to be accomplished the obligation, (Article 49 of the Code of Civil Procedure).
The debtor has opposed the actions of the executor, based on the Article 610 of the Code of Civil Procedure, in the First Instance Court of  Shkodër. 
The First Instance Court of  has decided the Shkodër has decided incompetence and has sent the case for competence to the First Instance Court of Tirana, claiming that the object of dispute is a trade dispute for which is competent the First Instance Court of  Tiranë. 
The winner of the trial has made a special appeal versus this decisions, pretending that competence to judge this case has the court of Shkodra not the court of Tirana.

Questions for discussion 
· What do you think? Who is right? & What is the legal reasoning?

1. Case Law 2
2. Case circumstances 
3. The plaintiff  K.A has made versus the defendant S.S the lawsuit, claiming real rights on two objects: a) for the apartment S=54 m2, in Kryemëdhënj-Kavajë, and  b) for the apartment B-10, i in Tirana.
4. In the object of lawsuit, the plaintiff K.A has determined clearly two claims, where each of them is directed to one apartment located in Tirana and another apartment located in Kavajë.
5. The plaintiff in the preliminary hearing has resigned from the second part of the object of the lawsuit claiming the stay of the trial for this part as well as has claimed that the case for judgment competence to go to the First Instance Court of  Kavajë, since the apartment object of judgment is located in Kavajë.
6. The First Instance Court of  Tirana, after accepting the first application of the plaintiff and has decided the stay of the judgment for the second claiming of the object of the lawsuit has also decided through judgment: 
7. “Declaration of incompetence of the First Instance Court of Tirana, for the civil case no. 6290 act, and the transfer of the case for jurisdiction to the First Instance Court of  Kavajë.”
8. The First Instance Court of Tirana, among others has reasoned that, “in the conditions when the remained part of the lawsuit, has to do with the real rights on a real estate, that is located in Kavajë, and the plaintiff party, based on the Article  45 of the Code of Civil Procedure, has submitted such an application, it has to be accepted.”


Questions for discussion 
1. Is the judgment of the First Instance Court of Tirana, that has decided the incompetence for the judgment of the lawsuit only with the object of the first part of the initial lawsuit, based on the norms of the Code of Civil Procedure?
2. Considering that, at the moment of the submission of the lawsuit, with two applications independent from each – other, versus the same defendant, the competent court was the Court of Tirana,   with the stay of the trial for the claim, that made this court competent, was the Court of Tirana right to declare incompetence considering the definitions done in the Article 41/2 of the Code of Civil Procedure?
3. Reason briefly, from the legal point of view your opinion. 


Case Law 3
Case circumstances 
The plaintiff is an Albanian legal person, with headquarters in the city of  Korça, while the defendant party is a legal person with headquarters in Greece.
Between parties is concluded an entrepreneurship contract, through which the plaintiff “E” sh.p.k. assumed that with the raw material, that would provide the defendant “S” sh.p.k. would sew 1.200.000 shirts, that would be delivered to the defendant party to the respective address in Greece, and the defendant would pay the costs of transport.
The plaintiff party claiming that the defendant party has not fulfilled the contractual obligations  for a relatively long period, causing damage, through the lawsuit pretends:
· The value of the labour for the sewn shirts as well as costs of transport from Albania to Greece; 
· Compensation for the damage caused because of the non-complete realization of the obligations deriving from the contract.
During the trial, the defendant party, based on the Article 37 of the Code of Civil Procedure, has requested the case to be taken out of the jurisdiction of the Albanian courts.
In the contract that is object of trial, parties have not foreseen through their own will, any clause to fix which would be the applied law for the resolution of the dispute, and they have not foreseen the court that would have the jurisdiction to judge the dispute deriving from this contract.
The First Instance Court of  Korçë has decided: 
· The dismiss of the application of the defendant party “E” sh.p.k. for taking the case out of the jurisdiction of the Albanian courts. 
The defendant party “E” sh.p.k. has made recourse versus the intermediate decision of this court claiming that:
· The case is not in the jurisdiction of the Albanian court and in the territorial jurisdiction of the First Instance Court of  Korçë;
3. The First Instance Court of Korçë has acted in opposition with the Article 43 of the Code of Civil Procedure of the Republic of Albania, and since the headquarters of the defendant party, as a legal person is in the city of  Korçë, this court does not have trial authority for this case. 

Issues for discussion are as follows:
· Is the judgment of this case in the jurisdiction of the Albanian courts, considering the definitions done in the Article 37 of the Code of Civil Procedure?
· Decide what is the applicable law as well as joining facts to determine if this case is in the jurisdiction of the Albanian courts.
· Is based on the law, the application of the defendant party that, “The First Instance Court of Korçë has acted in opposition with the Article 43 of the Code of Civil Procedure, since the defendant party does not have residence, headquarters and authorized representatives in Albania?
· Give briefly a legal reasoning. 

Case Law 4
Plaintiff:	Shoq. “E-G” sh.p.k
Defendant:	Shoq. “R-B” sh.a.
Object:	 Invalidity of the executive title of the loan contract.


Case circumstances 
The plaintiff E-G sh.p.k.has claimed through a lawsuit to the First Instance Court of Krujë, the invalidity of the loan contract signed with the defendant party.
In the Article 13, of the contract is foreseen explicitly that competent for the resolution of all disputes deriving from this contract  is going to be the First Instance Court of Tirana.
The First Instance Court of Kruja, based on the Article 43 of the Code of Civil Procedure has accepted through judgment that it is the competent court for the judgment of the lawsuit of the plaintiff even though the defendant has claimed the establishment of the incompetence of trial, based on the Article 13 of the loan contract as well as on Article 52 of the Code of Civil Procedure. 
Against the decision of the First Instance Court of Kruja that has decided the acceptance of its competence for the judgment of the case (so, has decided the dismissal of claims of the defendant), has submitted special appeal to the High Court the defendant party, based on the Article 13 of the contract and the Article 52 of the Code of Civil Procedure.  

The application and claims concerning the defining of competence, are submitted before the issuing of the order for the establishment of the judicial hearing. 

Questions for discussion 
· Is based on the law the recourse of the defendant party on the opposition of the judgment of the First Instance Court of Kruja that has accepted to have competence to judge the case?
Write in the written form the provision of the judgment of the Civil College of the High Court.

The main topics that will be elaborated								
· The meaning of jurisdiction. Civil judicial jurisdiction, its types. The importance of civil judicial jurisdiction for the fair legal process, (2 classes);
· Civil judicial jurisdiction in relation to administrative jurisdiction and arbitration;
· The meaning and the implementation of the principle of “Perpetuatio juricdition”, foreseen explicitly in the Albanian Code of Civil Procedure, by law no. 38/2017, (1 class);
· International Lis Pendens in the Albanian judicial jurisdiction as an innovation in the Albanian procedural law, foreseen recently in the Code of Civil Procedure, (law no. 38/2017), (1 class); 
· International jurisdiction of Albanian courts in cases with foreign elements. Recognition and deep analysis of provisions (on the jurisdiction) of Regulation (EU) No. 1215/2012 of the European Parliament and of the Council of 12 December 2012, on jurisdiction and the recognition and enforcement of judgments in civil and commercial matters, as well as the jurisprudence of the European Court of Justice in relation to these provisions, (2 classes);
· The importance of international acts that regulate jurisdiction and their enforcement, (2 classes);
· The meaning and the content of competence, its different and common points with jurisdiction. The criteria of the classification of competence between courts. Substantial competences, territorial competences, the importance of the correct definition of competence from courts. Lis pendens, (2 classes); 
· The objection of jurisdiction and competence. Common and different points of the objection of jurisdiction and competence. The specifics of the appeal for the objection of the jurisdiction and competence in relation with other specific appeals, (2 classes).


Methodology
Questions, discussions, debates. Every magistrate has to present case laws that will be discussed between them. 

Compulsory literature
· Lamani, A., Civil Procedure of the Republic of Albania, 1962; 
· Kola Tafaj, F., International Lis Pendens in the Albanian judicial jurisdiction as an innovation in the Albanian Procedural Law, Jeta Juridike journal, no. 3, Edition of the School of Magistrates,  2017;
· Ceco, Stavri., Maldini, Ylbere., Hasani, Safet, Civil Procedural Law, 1989;
· Jessel, Malltezi, Kola-Tafaj, Gugu-Bushati, Qarri, Caka, Dollani, Commentary of Private International Law, 2019.

Recommended literature 
· Serge Guinchard, Frederique Ferrand, Cecile Chainais, Civil Procedure, Dalloz, 2011;
· Brestovci, Faik,  Civil Procedural Law I and  II, Prishtinë, 2004;
· Sadushi, Sokol, Administrative Law (Theory of the administrative act), 2000;
· Chiovenda, Giuseppe, Principii di Diritto Processuale Civile, Jovene Editore;
· Mandrioli, Crisanto, Giappicheli, G., Corso di Diritto Processuale Civile (I). Nozioni Introdutive e Disposizioni Generali, Editore;
· Kola Tafaj, F., Cinari, Silvana, Alternative resolution of disputes, Albas, 2015; 
· Gerster/Rotenberg, Article 105, in Simma (ed.), The Charter of the United Nations. A Commentary (2nded., 2002) 1314, 1318; 
· Singer, Jurisdictional Immunity of International Organizations: Human Rights and Functional Necessity Concerns, 36 Va. J. Int'l L. (1995) 53, 84; Reinisch, International Organizations Before National Courts, 2000, 158;
· Kruger, Thalia, Civil Jurisdiction Rules of the EU and Their Impact on Third States, 2008;
· Brussels IIbis Regulation,  edited by  Ulrich Magnus, Peter Mankowski, pp. 25;
· Briggs, Adrian, The Conflict of Laws;
· Stone, Peter, EU Private International Law, 2014.

Jurisprudence 
· Judgments of the Civil College of the High Court no. 140, date 17.1.2008; no. 806, date 17.6.2008; no. 60, 9.2.2010; no.218, date 22.6.2016 ; no.228, date 29.6.2016; no. 238, date 7.5.2015; no. 68, date 10.3.2016; no. 81, date 29.6.2017; no. 340, date 27.10.2009; no. 1449, date 27.9.2005; no. 1449, date 27.10.2005; no. 68, date 10.3.2016; no. 238, date 7.5.2015; no. 392, date 30.9.2015; no. 331, date 30.5.2013. 
· Unifying Jydgments of the United Colleges no. 8, date 10.6.2011; no. 1, date 26.11.2010; no. 3, date 29.3.2012;
· Judgments of the Constitutional Court 42/14; 42/14; 20/17; 32/15; 40/15; 32/03.  

Judgments of the European Court of Human Rights on the following cases 

· C-391/95 - Van Uden Maritime v Kommanditgesellschaft in Firma Deco-Line and Others, Judgment of the Court of 17 November 1998;   
· Case of Waite and Kennedy v. Germany, (Application no. 26083/94), Judgment, Strasbourg, 18 February 1999, para(s). 68;
· Case of Waite and Kennedy v. Germany, (Application no. 26083/94), Judgment, Strasbourg, 18 February 1999. 

Judgments of the CJEU on the following cases 
· Case C-269/95, Francesco Benincasa v Dentalkit Srl., Judgment of the Court (Sixth Chamber) of 3 July 1997; 
· Case 25-76, Galeries Segoura SPRL v Société Rahim Bonakdarian, Judgment of the Court of 14 December 1976; 
· Case 784/79, Porta-Leasing GmbH v Prestige International SA., Judgment of the Court (Third Chamber) of 6 May 1980; 
· Case 24-76, Estasis Salotti di Colzani Aimo e Gianmario Colzani s.n.c. v Rüwa Polstereimaschinen GmbH., Judgment of the Court of 14 December 1976;
· Case C-387/98, Coreck Maritime GmbH v Handelsveem BV and Others, Judgment of the Court (Fifth Chamber) of 9 November 2000, pp. i – 9377 and i – 9378;
· Case 313/85, SpA Iveco Fiat v Van Hool NV., Judgment of the Court (Fifth Chamber) of 11 November 1986;
· Case C-214/89, Powell Duffryn plc v Wolfgang Petereit, Judgment of the Court of 10 March 1992;
· Case 221/84, F. Berghoefer GmbH & Co. KG v ASA SA., Judgment of the Court (Fifth Chamber) of 11 July 1985;
· Case C-106/95, Mainschiffahrts-Genossenschaft eG (MSG) v Les Gravières Rhénanes SARL, Judgment of the Court (Sixth Chamber) of 20 February 1997;
· Case C-159/97, Trasporti Castelletti Spedizioni Internazionali SpA v Hugo Trumpy SpA., Judgment of the Court of 16 March 1999;
· Case 144/86, Gubisch Maschinenfabrik KG v Giulio Palumbo, Judgment of the Court (Sixth Chamber) of 8 December 1987;
· Erich Gasser vs. MISAT, (2003), C-116/02 , ECLI:EU:C:2003:657;
· Case C-406/92, The owners of the cargo lately laden on board the ship "Tatry" v the owners of the ship "Maciej Rataj", Judgment of the Court of 6 December 1994;
· Gantner Electronic GmbH v BaschExploitatieMaatschappij BV, C-111/01, (2003).

Legislation
· [bookmark: _Hlk40633292]Code of Civil Procedure of the Republic of Albania, 1996, (amended);
· Regulation (EU) No 1215/2012 of the European Parliament and of the Council of 12 December 2012 on jurisdiction and the recognition and enforcement of judgments in civil and commercial matters; 
· Vienna Convention on Diplomatic Relations, (1961);
· The Hague Convention on Civil Procedure, approved by law no. 10182, date 29.10.2009;
· European Convention on International Commercial Arbitration, Geneva, 21 April 1961, approved by law no. 8687, date 9.11.2000;
· Convention on the Recognition and Enforcement of Foreign Arbitral Awards (New York, 1958), approved by law no. 8688, date 9.11.2000;
· Convention on the Settlement of Investment Disputes Between States and Nationals of Other States, (Washington Convention), approved by law no. 7515, date 1. 10. 1991. 


· TOPIC III:	Dismissal of the judge, conditions for exemption, (3 classes), Week 5 (Dashamir Kore)

Self-study questions  
1. Is there a violation of the principle of impartiality in cases when the judge of the High Court has been part of the trial body, that overturned the decision of the Appeal Court turning it back for rejudgment in the appeal and then took part in the trial body and then participated in the trial body in counseling room, where was decided the non-acceptance of recourse?
2. Should be considered a legal cause for the exclusion of judges from the judgment of the case on merits, the fact that one or two judges have participated also to the judgment where one of the parties has claimed the re-establishment in terms of the appeal vs. the decision, concerning this case?
3. Should be considered a violation of the fair legal process, the impartiality of the judge, in cases when the same judge (court) has resolved through judgment a dispute between parties A and B and later examines a lawsuit with the same parties, with another object and cause, but that the solution of the second dispute is objective connected with the resolution of the first case?
4. Should it be a cause for the exclusion of the judge the application of the party, that claims that, the judge has presented its opinion or partiality, since is accepted the request of the other party for the taking of the temporary measure or the refusal of the acceptance of the principle of the securing of lawsuit?
5. What is the method and what are the terms, that have to meet the application for the exclusion of the judge, so that it may not be considered non-acceptable, (Article 76/1 of the CCP)? 
6. What is the correct meaning of the definitions done in the Article 76/2 of the CCP, under which when the application for exclusion is not acceptable or is refused, the judge (court)  except for this statement decides ... imposes also a fine up to  50.000 lekë or 100.000 lekë, according to the case “in  charge of the party, who, abusing, has submitted an unfair request”?
7. Are sufficient the facts presented by one of the parties, that verify the violation of the principle of impartiality, only for a member of the trial body, to consider the court completely impartial? The approach of the ECtHR and jurisprudence of our Constitutional Court? 


Case Law 1
In the first judicial hearing in the appeal court of the defendants V.N and V.P have requested in the written form the exclusion from the trial of the case of two judges L.J and A.P. 
Judges of the trial body  L.J and  A.P immediately after receiving information on this request have declared that, in this request there are reasonable causes to resign from the judgment of this case and have done an application to the head of the court to make their restitution.
The head of the Appeal Court has decided to approve the resignation of the judge L.J and his substitution by another judge as well as has decided the refusal of the application of the judge A.P and has ordered the notification of this judgment to the parties. 
This decision of the head of the court is not communicated to parties. The new trial body, composed of two former judges including even the judge A.P and by the new judge that has replaced the judge L.J, has established the new judicial trial after 30 days and in this date has constituted and completed the judgment of the case, by deciding the leaving into force of the judgment of the first instance court. 

Questions for discussion 
In the case, that the defendant party has asked the exclusion of two judges of appeal, for one of the reasons foreseen by the Articles 72 and 74/1 of the CCP and judges accept this request and resign from the trial, is considered concluded the procedure of the exclusion of the judge only through examination done to them by the head of the Court of Appeal or has to be examined under procedures foreseen by the Article 75 of the Code of Civil Procedure? 
Reason briefly your answer.

The main topics that will be elaborated 
1. Constitutional and legal guarantees to provide the impartiality of the judge;
2. The exclusion of the judge and procedure of its exclusion; 
3. Methodology of the assessment of impartiality according to the ECtHR and our Constitutional Court, by enforcing the evaluation of impartiality under the ECtHR and our Constitutional Court, implementing the objective and subjective test, to define if the presence of a judge in the trial body violated the impartiality of the trial body.

Methodology
Questions, discussions, debates on case laws of judicial practice.

Literature
· Lamani, A., Civil Procedure of the Republic of Albania, 1962; 
· Ceco, Stavri., Maldini, Ylbere., Hasani, Safet, Civil Procedural Law, 1989;
· Kola Tafaj, F., Vokshi, A., Civil Procedure, Ist part,  IInd  edition.   

Jurisprudence 
· Case of  Driza v. Albania, (Application no. 33771/02), Judgment, Strasbourg, 13 November 2007, Final 02/06/2008;
· Case of  Driza v. Albania, (Application no. 33771/02), Judgment, Strasbourg, 13 November 2007, Final 02/06/2008; 
· Case of Gjon Bocari and Others v. Albania, (Application no. 10508/02), Judgment, Strasbourg, 23 October 2007, Final 31/03/2008;
· Judgment no. 65, date  4.4.2002, of the Constitutional Court; 
· Judgment no. 16, date 25.4.2003, of the Constitutional Court;
· Judgment no. 15, date 13.7.2005, of the Constitutional Court;
· Judgment no. 17, date 30.4.2007,  of the Constitutional Court;
· Judgment no. 4, date 25.2.2009,  of the Constitutional Court;
· Judgment no. 27, date 27.7.2009,  of the Constitutional Court;
· Judgment of the United Colleges no. 5 (2007) of the High Court;
· Judgment no. 419, date 8.12.2009, of the Civil Colleges of the High Court;
· Judgment no. 76, date 18.2.2010, of the Civil Colleges of the High Court.
 
Legislation
· Constitution of the Republic of Albania; 
· ECHR; 
· Code of Civil Procedure, (1996), amended;
· Code of Judicial Conduct.  


TOPIC IV:	Lawsuit, the meaning of the right of lawsuit, lawsuit, defense declaration,  reversal and lawsuit request, (9 classes), Weeks  6, 7, 8 (Dashamir Kore)
Self-study questions  
1. What is the difference between the lawsuit in the material meaning and that in the procedural meaning?
2. Are applicable declaratory counterclaims under the Albanian legislation?
3. What is the difference between the cause of lawsuit and its judicial basis?
4. Is the principle iura curia novit applicable in the Albanian legal system?
5. What are the innovations of law no. 37/2018 regarding the lawsuit?
6. What is the decision of the court when the lawsuit is dismissed through a res judicata decision?
7. Should the declaration of defense be subject to the same conditions of admissibility as the lawsuit?
8. Should the Albanian courts impose security measures in the favour of another jurisdiction in the Republic of Albania? 
9. Should the Albanian courts impose security measures in the favour of a foreign jurisdiction? What about when the case of the foundation has not started yet in the foreign jurisdiction?
10. What are the criteria on the giving of security measure?

Case Law 1  
Plaintiff :  “N.S.”
Defendant:		1. S.L. 2. B.L. 3. I.L. 4. Municipality.
Object:	The obligation of the defendants to free and handle the piece of land of about  321m2, with respective location and limitations.
Legal basis:		Article 32 of the CCP and Article 296 of the 	Civil Code. 

The circumstances of the case
The plaintiff N.S, on the basis of law no. 7501 and AMT no. 1584, date 21.8.1999 has acquired ownership of the plot of land with no. 490/23, with a surface of 1300 m2. The plaintiff claimed during the trial that out of the surface of 1300 m2 of the plot of land, the surface of 321 m2   possesssd by the defendants: S.L, B.L and J.L (brothers between them). 
Defendants during the trial have evidenced that they have received this plot of land through acts no. 1607, no. 1608 and 1609, of the date  5.7.2016.
During the trial, from the totality of proofs administered was evidenced that surfaces of  223 m2, that are possessed by the defendant  S.L and the surface 98 m2, that is possessed by the defendant B.L, overlaps with the surface of the land, that has benefited the defendant N.S. with AMT no. 1584, date 21.8.1999.  
For the defendant J.L is not evidenced, to possess land from the land that is benefited from the plaintiff through AMT, in 1999. 
The First Instance Court, although has conducted a complete judicial investigation, although reasons that the defendants have benefited this land through acts issued in opposition to law and for this reason are not accepted to be registered by the ZVRPP and are not submitted to the cadastre, finally has decided:
“Suspension of the trial of the case...”, reasoning as follows: The plaintiff has to present his claims in trial through another lawsuit, with another object and legal basis, claiming the abrogation of these administrative acts as illegal, in this judgment, because they are not object of the opposition of the legitimacy of the acts of the taking of land under possession.
The Appeal Court has decided:
“The change of decision no. X, date ------, of the First Instance Court and the acceptance of the lawsuit of the plaintiff N.S completely.”


Questions for discussion
1. Does the lawsuit of the plaintiff N.S meet all the elements of the lawsuit and procedural preconditions to force the court to judge it on the merits (first instance)?
2. Is based on law and fact the decision for “suspension of the trial of the case” of the First Instance Court?
3. Is based on law the decision of the Court of Appeal?
4. If you would be the High Court, what would be the dispositive of the decision you would formulate for legal solutions, given to the dispute by lower courts? 


Case Law 2
Plaintiff:	K.DH
Defendant:	T.K
Object: 	The obligation of the defendant to suspend violation on property and not to repeat  in the future, his obligation to demolish the building near the property through which he infringes the plaintiff in ownership ...
Legal basis:	Articles 31, 32, 154 of the CCP and Articles 302 and 303 of the Civil Code. 

The circumstances of the case 
The plaintiff K.DH bought with a notarial sale contract by the defendant T.K the property no. 27/25, shop with an area of  90.4m2, with location and relevant restrictions;
The above property is registered in mortgage, in the name of the plaintiff;
The plaintiff claims that, the defendant T.K is building stairs, in his own ownership, but next to the wall of the shop in the ownership of the plaintiff;
The defendant, through objections has presented as follows: 
He is not building new stairs, because they exist. It is verified that the defendant has built news stairs on the land (his own property), but they are next to the eastern wall of the property of the plaintiff (shop). On this side of the wall there are also two windows. 
The defendant in this building did not give evidence that he has constructed it due to a construction authorization.
The First Instance Court has accepted the lawsuit of the plaintiff completely according to the object, reasoning that both claims of the plaintiff are based on laws and facts:
The counterclaim, based on Article 302 of the Civil Code, the same even the lawsuit denunciation for a new construction. 

Questions for discussion 
· Are we in the specific case before the lawsuit with alternative researches?
· In the relevant case the plaintiff has two applications: one application based on the Article 302 of the Civil Code and the other based on the Article 303 of the Civil Code, basing these claims on the same facts and circumstances. In these cases there are two applications independent from each-other.
· In the above case there are two lawsuits:
a. Negative lawsuit to the court; (and)  
b. Denunciation lawsuit for a new construction or should we have only one of them?
· What is the real cause of the lawsuit of the plaintiff, or what would be the real cause of his lawsuit? 
 

Case Law 3
The circumstances of the case   
The plaintiff S.S has given to the defendants A.M and  S.M the amount of 1.800.000 lekë, a sum that they in the status of servants of prosecution (prosecutors) would use to release from prison the son of the plaintiff. 
Defendants have not been prosecutors and the plaintiff in fact did not know at the time of giving the above mentioned sum of money, but has had information on it later. 
Defendants are convicted with an in effect criminal sentence for the criminal offense of fraud and for acquiring the title of the state duty.
The above facts, except for the administered evidences are accepted as true ones by both parties.   

Questions for you are as follows  
· Should be legitimized the plaintiff to make a case vs. the defendants to claim the restitution of the sum of 1.800.000 lekë, that she has given to the defendants, thinking that they were prosecutors, to release her son from prison?
· Do exist in the concrete case conditions and material elements of the lawsuit?
· You as the judge of this case how would decide:
a) Would you accept the lawsuit forcing the defendants to restitute the above-mentioned sum?
b) or you would decide on the refusal of the lawsuit? Reason legally your answer.

The main topics that will be elaborated 
· The meaning of lawsuit and its elements. Formal conditions of the lawsuit and the fundamental conditions of lawsuit. Resignation from the judgment of the lawsuit and the right of lawsuit, (1 class);
· Identifying elements of the lawsuit, their meaning and importance for the making of the civil judicial process, (1 class);
· Classification of lawsuits and their importance. The union of applications in one lawsuit. The union of lawsuits in one trial. Discussable problems of theory and judicial practice in this direction, (2 classes);
· Lawsuit application, defense declaration, reversal and common counterclaims and different features between them, (2 classes);
· Lawsuit insurance. Conditions of allowing, change and omission of the measure of lawsuit insurance. Legitimation and the fall of the measure of lawsuit insurance, (3 classes);
· Security measures of the civil court in cases when it does not have jurisdiction for the resolution of the dispute on merits. Security measures of civil judicial jurisdiction in the favor of arbitration. Security measures of civil judicial jurisdiction in the favor of a foreign jurisdiction, (1 class). 




Methodology
Questions, discussions. Study of unifying judgments as well as debates on case laws of judicial practice.

Compulsory literature

· Lamani, A., Civil Procedure of the Republic of Albania, 1962; 
· Brati, A., Civil Procedure, Ist edn., 208; 
· Nathanaili, Andrea, Introduction to the Civil Law.  

Jurisprudence 

· Unifying Judgments of the United Colleges of the High Court no.5, date 30.10.2012; no.3, date 29.3.2012; no. 4, date 1.2.2006; no. 901, date 14.7.2000, no. 10, date 24.3.2004; 
· Judgments of the European Court of Human Rights: Case C-261/90, Mario Reichert, Hans-Heinz Reichert and Ingeborg Kockler v Dresdner Bank AG, Judgment of the Court (Fifth Chamber) of 26 March 1992;
· Case C-391/95, Van Uden Maritime BV, trading as Van Uden Africa Line v Kommanditgesellschaft in Firma Deco-Line and Another, Judgment of the Court of 17 November 1998.

Legislation

· Code of Civil Procedure of the Republic of Albania, 1996, (amended); 
· Council Regulation (EC) No 44/2001 of 22 December 2000 on jurisdiction and the recognition and enforcement of judgments in civil and commercial matters;  
· Code of Civil Procedure of the Republic of Albania, 1996, (amended); 
· Law no. 10428, date 2.6.2011, on Private International Law. 

Recommended literature 

· Lefort, Christophe, Civil Procedure, DALLOZ, 2011, fourth edition;
· Brestovci, Faik, Civil Procedural Law (I), fourth edn., Prishtinë, 2004, pp. 83; 
· Nathanaili, Andrea, Property Law; 
· Tullio Liebman, Enrico, Manuale di Diritto Processuale Civile (principi), 1992, Giuffre Editore;
· Diritto Processuale Civile. XVII Edizione. Simone, 2007;
· Blomeyer, Arwed. “Types of relief Available (Judicial Remedies)”, Chapter 4. International Encyclopedia of Comparative Law. Volume XVI. Civil Procedure. 2014  Mohr Siebeck edition, / Tubingen, Martinus Nijhoff Publishers/ Leiden / Boston;  
· Mandrioli, Crisanto, Corso di Diritto Processuale Civile (I).Nozioni Introdutive e Disposizioni Generali, G. Giappicheli Editore;
· Chiovenda, Giuseppe, Principii di Diritto Processuale Civile, Jovene Editore;
· Cadiet, Loic, Jeuland, Emmanuel, Lexis Nexis, seventh edition, 2011;
· Guinchard, Serge., Ferrand, Frederique., Chainais, Cecile, Civil Procedure, DALLOZ, 2011;
· Rt. Hon. Lord Reed. Lies, damned lies: Abuse of process and the dishonest litigant. Lecture at the University of Edinburgh, 26 October 2012;
· Silas A. Harris, What Is a Cause of Action, 16 Cal. L. Rev. 459-460 (1928).


· TOPIC  V:	Acts, procedural terms and the invalidity of procedural acts, (9 classes), (Dashamir Kore)

Self-study questions  
· Where is the difference between civil procedural acts and administrative procedural acts?
· Is the absolute invalidity a notion related to procedural acts? 
· What is the meaning of the relative invalidity of the procedural act?
· Should the court control the invalidity of ex officio procedural acts or should always do it on the request of parties?
· What is the legal instrument to oppose a judicial judgment in the conditions of the invalidity of notification?
· What is the report between the Article 458 of the CCP and Articles 151 and 152 of the CCP?
· What is the innovation of law no. 37/2018 regarding the term of the notification of the decision?
· Judicial judgments, as procedural acts, could be opposed to the court with a lawsuit on the invalidity and what could be the legal method of opposing them to the court for invalidity and what would be the legal way of opposing them for the invalidity, (before and after they take a final form)?
· What are the effects of the invalidity of the procedural act, when the invalidity includes a part of the act as well as the effects of the invalidity of the act on former and later acts?
· What is in practice and what would be the legal procedure to realize the re-establishment in terms of the appeal, when this appealing term has lost because of the invalidity of notifications?

Case Law 1 

The circumstances of the case
It is verified that, the requesting party M.B has been a defendant party in the civil trial, that is over and the decision is final.
The judgment of the civil case with plaintiff the citizen Z.H and where the applicant M.B has been in the status of the defendant, is done in absentia of the defendant  M.B.
It is verified that, the defendant M.B in the civil judgment, that is over in 2003 has not been resident in Albania and the notification is done through informing.
The citizen M.B claiming that, the notification done to him through informing is invalid, because his name written on the notification is neither correct nor complete and for this reason the trial done in his absence is invalid, consequently he has submitted an application to the court with object, “Reinstatement of time limits of the right of appeal opposing the decision of court  X”. 
During the examination of this application by the court, the applicant M.B has requested the addition of the object of lawsuit as follows, “Reinstatement of time limits for not having information on the making of the process because of the invalidity of notifications,” and the court through an intermediate decision has accepted this addition of the object of the lawsuit. 

Questions for discussion
When the applicant M.B has applied to the court the invalidity of notifications and is evidenced that, notification by announcement done from the court to him by the court has had his name written not completely and correctly, was the court forced to accept the application on the invalidity of the notification?
In concrete circumstances, when the applicant M.B in the object of application has presented two claims: 
First claim: Reinstatement of time limits of the appeal vs. the decision of the first instance court;
Second claim: Should the invalidity of procedural acts of notifications, that is an addition of the object of the first claim, force the court to make an analysis of both claims to the court and to decide “Reinstatement of time limits because of the invalidity of notifications” or  the court should decide the refusal of the lawsuit for reinstatement of time limits reasoning that, initially had to be resolved the invalidity of announcements by claim only after the declaration of the invalidity of notification, then the applicant has the right to appeal the decision and after it had become final, by means of an application required, “reinstatement of time limits of the appeal because of the invalidity of notification?
Under your opinion, what would be the correct legal procedure to realize the right of reinstatement of time limits of appeal, because of the invalidity of notifications?

Case law 2
The civil issues with plaintiff the citizen A vs. the defendant B has received final resolution to the first instance court that is in force even by the decision of the appeal court.
Plaintiff party has presented within legal terms recourse to the first instance court.
This court has accepted the recourse of the defendant party, that is presented by its lawyer who has the authorization as a procedural act without any deficiency and after is done the communication to the other party, the secretary has sent it and the relevant file to the High Court. 
The copy of recourse administered in the judicial file includes as follows: the complete name of the lawyer of the applicant party as well as its seal, but under his name and surname, misses the signature of the lawyer.
The Civil College of the High Court in the counseling room, after hearing the relation of the relator, at the end has decided that recourse has causes foreseen by the Article 472 of the Code of Civil Procedure, unchanged and consequently has sent it for judgment in public hearing.
In the judicial séance, the Civil College has accepted by decision the application of the lawyer of the appealing party to make the procedural passage of one of the parties and for this reason the hearing is postponed. 
Persons called because of the above cause are notified regularly by the secretary of the High Court. 
In the final hearing, after the verification of the presence of all parties and participants in the process, the representative of the State Advocate has declared that recourse misses, is invalid because lacks the signature of the lawyer of the next party, that has submitted the recourse.
The Civil College of the High Court, after hearing the lawyer of the appealing party, since has noticed that recourse in discussion was not signed by the lawyer, who had submitted it, has decided “the stay of the judgment of the case.”
Note: Presentation of recourse and its examination is done, before the amendments of the CCP of  2017. 

Questions for discussion
1. Is the judgment of the Civil College of the High Court based on the law that has decided the stay of the trial because, “lacks recourse or recourse is an invalid procedural act” because was proved that to it misses an essential element for its invalidity?
2. Do you think, that recourse in the concrete case was a deficient procedural act, and in the application of the Article 476/3 of the CCP, the High Court had to establish to the appealing party e term for the completion of this deficiency, in 10 days, or should consider the recourse without deficiencies, or completely valid and to continue the trial?

The main topics that will be elaborated
1. The meaning of the procedural act, their role in the progress of the judicial process, (1 class); 
2. Forms and the content of the procedural act, judicial proceeding and procedural act, (1 class);
3. Invalidity of procedural acts, meaning and importance of their declaration as invalid for the judicial process. The difference between the invalidity of the procedural act and the invalidity of the judicial action. Declaration of the invalidity of the procedural act;
· Relative invalidity  versus the absolute invalidity; 
· The notice of the invalidity of the ex officio procedural act by the court or by the request of the party; 
· The invalidity of the notification, of the judicial decision, etc.; 
· Renewal of the procedural act, (3 classes).
4. Complete and partial invalidity of procedural acts. Interpretation of the provisions of the invalidity of the procedural act under the spirit of the Italian Code of Civil Procedure (because provisions of the Albanian CCP on the invalidity of acts are approached to the Italian CCP) and specifically considering the jurisprudence of the Italian Court of Cassation regarding the interpretation of these provisions, (3 classes);
5. Terms of procedural acts. Invalidity of notifications. The importance of procedural terms and notifications to provide a fair legal process. Analysis of the European Convention on the Calculation of Time - Limits, which even though is not ratified by the Republic of Albania intends the union in this ground of the laws of member states of the Council of Europe and has to be considered also by the Albanian jurisprudence. 
6. Reinstatement of time limits.				

Methodology

Questions, discussions, debates on case laws of Albanian and Italian judicial practice.

Compulsory literature
· Brestovci, Faik,  Civil Procedural Law, Prishtinë, 2002;   
· Lamani, A., Civil Procedure of the Republic of Albania, 1962;  
· Kola Tafaj, F., Reinstatement of time limits in civil judicial process, Jeta Juridike journal, no. 1, School of Magistrates edition, January  2019;
· Kola Tafaj, F., Invalidity of procedural acts in the civil judicial process, Jeta Juridike journal, no. 3, School of Magistrates edition, December 2018.  

Jurisprudence 
Albanian judicial judgments 
· Judgment no. 69/2000, of the Constitutional Court of Albania; 
· Judgment no. 45, date 20.2.2018, of the Administrative College of the High Court; 
· Judgment no. 422, date 8.7.2014, of the Civil College of the High Court; 
· Judgment no. 644, date 21.11.2013, of the Civil College of the High Court; 
· Judgment no. 573, date 18.10.2013, of the Civil College of the High Court;  
· Judgment no. 431, date 10.7.2013, of the Civil College of the High Court;  
· Judgment no. 151, date 26.2.2013, of the Civil College of the High Court; 
· Judgment no. 86, date 5.2.2013, of the Civil College of the High Court; 
· Judgment no. 149, date 20.3.2012, of the Civil College of the High Court; 
· Judgment no. 160, date 6.4.2010, of the Civil College of the High Court;  
· Judgment no. 195, date 27.4.2010, of the Civil College of the High Court; 
· Judgment no. 429, date 18.11.2008, of the Civil College of the High Court;  
· Judgment no. 1184, date 23.10.2007, of the Civil College of the High Court; 
· Judgment no. 692, date 24.5.2007, of the Civil College of the High Court;  
· Judgment no. 820, date 13.3.2014, of the Court of Appeal, Tirana; 
· Judgment no. 1958, date 19.7.2012, of the Court of Appeal, Tirana. 

Italian judicial judgments 
· Judgment no. 3989, date 18.3.2003, of the Italian Cassation Court;  
· Judgment no. 9419, date 12.7.2001, of the Italian Cassation Court; 
· Judgment no. 2820, date 25.3.1999, of the Italian Cassation Court;  
· Judgment no. 2815, date 10.3.1995, of the Italian Cassation Court; 
· Judgment no. 9411, date 8.8.1992, of the Italian Cassation Court; 
· Judgment no. 2302, date 16.4.1981, of the Italian Cassation Court;  
· Judgment no. 12265, 5 July 2004, of the United Sections of the Cassation Court; 
· Judgment no. 5459, 17 March 2004, of the United Sections of the Cassation Court;  
· Judgment no. 17013, date 12.11.2003, of the United Sections of the Cassation Court;  
· Judgment no. 10696, date 22.7.2002, of the United Sections of the Cassation Court; 
· Judgment no. 857, date 7.12.1999, of the United Sections of the Cassation Court; 
· Judgment no. 319, date 12.6.1999, of the United Sections of the Cassation Court;  
· Judgment no. 4894, date 2.6.1997, of the United Sections of the Cassation Court; 
· Judgment no. 5660/2015, of the United Sections of the Cassation Court;  
· Judgment no. 3855/2014, of the United Sections of the Cassation Court; 
· Judgment no. 17495/2011, of the United Sections of the Cassation Court;  
· Judgment no. 7514, date 27.3.2007, of the United Sections of the Cassation Court;  
· Judgment no. 26906, date 15.12.2006, of the United Sections of the Cassation Court;  
· Judgment no. 26180, date 7.12.2006, of the United Sections of the Cassation Court;
· Judgment no. 22529, date 20.10.2006, of the United Sections of the Cassation Court;   
· Case 284/82, Acciaierie e Ferriere Busseni SpA v Commission of the European Communities, Judgment of the Court (Second Chamber) of 9 February 1984. 


Legislation
· Code of Civil Procedure of the Republic of Albania, 1996, (amended); 
· Italian Code of Civil Procedure in force;  
· Hague Convention of 15 November 1965 on the Service Abroad of Judicial and Extrajudicial Documents in Civil or Commercial Matters, ratified by the Republic of Albania through law no. 9554, date 8.6.2016;
· UNIDROIT principles of International Commercial Contracts 2016, accessible at the following link: https://www.unidroit.org/unidroit-principles-2016/unidroit-principles-2016-over; 
· Transnational commercial law Principles, (The TransLex-Principles), accessible at the following link: https://www.trans-lex.org/principles/of-transnational-law-(lex-mercatoria)



Recommended literature 
· Cortese, Arturo., Iacobellis, Marcello., Panico, Antonio., Sensale,Giorgio. “Codice di ProceduraCivile, Annotato con la Giurisprudenza”, XIV Edizione, Napoli: Esselibri- Simone, 2008; 
· Guinchard, Serge., Ferrand, Frederique., Chainais, Cecile, Civil Procedure, Botim IInd  edition, Paris, Dalloz, 2011;
· Mandrioli, Crisanto, Diritto processuale civile I, Torino, Giappichelli, 2007; 
· Lefort, Christophe,  Civil procedure, 4th edition, Dalloz, 2011;
· Kola Tafaj, Flutura, & Vokshi, Asim, Civil Procedure, 1st part, 2nd edition, 2018, Albas;
· Lefort, Christophe, Civil procedure, 4th edition, Dalloz, 2011;
· Morina, Iset., Nikci, Selim., Komentar, Law on litigation procedure, Commentary, 1 st edition, December  2012. 



· TOPIC VI: Litigation and third persons in trial, (3 classes), Week  9, (Dashamir Kore)

Self-study questions  
· What are the criteria to be part in a judicial process?
· Is the third person a part in the judicial process?
· Should the third person secondary interventionist exercise the right of appeal?
· How should be understood the application of the Article 467/d of the CCP regarding litigation?
· What are the innovations of law no. 37/2018 regarding litigation?
· In what trial phases should be done, procedural replacement, procedural succession, the coming of the party out of the trial?


Case Law 1 

Plaintiff :	 J. K.
Defendant: ARKK Pronave 
Object of the lawsuit: the change of decision no. 914, date 2.2.1996, of the KKK Pronave to the Municipality  “SH”, based on law no. 9235, date 29.7.2004. 
Legal basis: Law no. 9235, date 29.7.2004
Principal interventionist (third party):	A.K. 
Defendant principal interventionists: 1. ARKK Pronave 
 The heirs of  G.K:
 - J.K
 - B.K
 - H.K
 - SH.K
 - S.K
 
The object of the principal interventionist: The partial annulment of the decision no. 914, date 2.2.1996 of the  KKKP of the Municipality of  Sh. 
Legal basis:	Articles 189 and 190 of the CCP, law no. 9235, date 29.7.2004, on the restitution of the compensation of property, amended. 

The circumstances of the case

By decision no. 914, date 2.2.1996 of the KKK Pronave of the Municipality Sh., of the heirs of  G.K was recognized the ownership of over 370 m2 of land, in the city, and since it is considered busy, is decided to be done the compensation. 
By decision no. 369, date 12.10.1994 of the KKK Pronave of the Municipality, to Sh. the citizen  A.K (the main interventionist in this trail) is recognized the ownership of a surface of  666 m2, that is in this city, but with relevant limitations, but since this surface of land is considered busy,  is decided its compensation.
Regarding the lawsuit of  A.K, vs.  KKK Pronave of the Municipality  Sh., is attacked decision no. 369, date 30.9.1994, above mentioned, and by a court decision is decided the change of  VKK Pronave no. 369, date 30.9.1994, by deciding the restitution in nature of the surface  329 m2 of land, that is in this city, with relevant restrictions. This decision has taken a final format. 
The plaintiff  J.K, with the claim that a part of the surface considered by decision no, 914, date 2.2.1996, of the  KKK Pronave of the Municipality  Sh., is free, has required with the lawsuit that is the object of this judgment, the change of the decision of  KKK Pronave,claiming the decision for restitution in nature of the surface of the land of about 72 m2.
In the trial of this lawsuit has presented main intervention the third person A.K, a lawsuit that has as object,  “Partial annulment of the decision no. 914, date 2.2.1996 of the KKK Pronave of the Municipality Sh. for the surface of 75 m2 land, that is recognized with the right of compensation to the heirs of  G.K, because this surface of land, with decision no. 369, date 2.2.1996, of the  KKK Pronave was recognized as restituted to the ownership of the main interventionist “AK”.
The court at the end of the trial has decided, for different reasons, the refusal of the lawsuit of the plaintiff J.K.
The court has decided also the refusal of the lawsuit of the main interventionist A.K., reasoning that, “in circumstances when the claim for trial ... has to be refused, it does not bring (anymore) any judicial consequence for the third person A.K. Consequently he does not have anymore the active legitimacy regarding the main intervention done by him.”
The court also has reasoned that, “In our case the main interventionist has made his lawsuit not only versus the two parties of the main lawsuit, but has also included in the process other parties, that have not been in the lawsuit of the plaintiff.” In these circumstances the trial of this lawsuit of the main intervention should not be done in this trial, because are included other parties.” 


Questions for discussion
1. Is based on law the reasoning of the decision of the court that the main intervention, has made his lawsuit not only vs. J.K (plaintiff), but also vs. all heirs of (6 in total) with the inclusion of the plaintiff J.K, and in this way has added litigants (5 of such defendants), consequently the lawsuit of the main intervention should not be judged in this trial?
2. If the court has accepted that, the lawsuit of the main intervention meets the conditions to be judged in this trial along with the lawsuit and if the court decides the refusal of the first lawsuit, doesn’t preserve the independence the main intervention so that to be examined and resolved on merits, being treated as being judged in an independent trial?
3. The interpretation of the Article 189 of the CCP, that foresees that the lawsuit of the main interventionist cannot be done versus both parties or versus one party of the started trial (so, by not adding other parties) should it not be interpreted strictly even in harmony with the anticipations of the Article 161 of the CCP,  (obligatory co-litigation)? 


The main topics that will be elaborated
1. Parties in the civil judicial process; 
2. Conditions to be part in a civil judicial process; procedural capacity to act; capacity to be part in the process; omission or restriction of procedural capacity to act; representation of parties in the process; 
3. Procedural legitimating; 
4. Real legitimating; 
5. The third person in the civil judgment; voluntary intervention; main intervention; secondary intervention; obligatory intervention; the call of the third person by the party; the call of the third person by the court; procedural rights of the third person and coming out of trial; 
6. Procedural institutes related to litigation: procedural substitution; procedural transition; co-litigation.

Methodology
Questions, discussions, debates on case laws of judicial practice.  

Compulsory literature
· Comparative view on civil procedure, Group of Authors;  
· Brati, A., Civil Procedure,  Ist   edition, 2008; 
· Brestovci, Faik,  Civil Procedural Law,  Prishtinë, 2002; 
· Lamani, A., Civil Procedure of the Republic of Albania, 1962; 

Legislation
· Code of Civil Procedure of the Republic of Albania, 1996, (amended);
· Family Code, 2003, (amended);  
· Civil Code, 1996, (amended).    

Jurisprudence 
· Unifying Judgments of the United Colleges of the High Court no.3, date 29.3.2012; no.901, date 14.7.2000 and no.13, date 24.3.2004;
· Unifying Judgments of the Civil Colleges of the High Court no.24, date 5.4.2018; no. 455, date 22.12.2009; no. 24, date 5.4.2018; no. 455, date 22.12.2009; no. 429, date 14.10.2015; no. 94, date 23.2.2012; no. 464, date 23.4.2002; no. 76, date 3.4.2018; no. 76, date 3.4.2018; no. 76, date 3.4.2018; no. 76, date 3.4.2018; no. 24, date 5.4.2018;
· Judgment of the Administrative College of the High Court no. 76, date 3.4.2018.

Recommended literature 
· Chiovenda, Giuseppe, Principii di Diritto Processuale Civile, Jovene Editore;
· Tullio Liebman, Enrico, Manuale di Diritto Processuale Civile (principi), Giuffre Editore;
· Nathanaili, Andrea, Introduction to the Civil Law of People’s Republic of Albania;
· Nuni, Ardian, Lectures of Civil Law, Tiranë, 2004;
· Andrija, Gams, Introduction to the Civil Law, Prishtinë, 1986. 
· Mandrioli, Crisanto, Corso di Diritto Processuale Civile (I). Nozioni Introdutive e Disposizioni Generali, G. Giappicheli Editore.


· TOPIC VII:	Judgment in the first instance,  (3 classes), Week  10,  Dashamir Kore 

Self-study questions  
1. What are the innovations of law no. 37/2018 regarding the trial to the first instance?
2. How should be interpreted the Article 186 of the CCP in the context of the receiving of evidence in the first instance trial?
3. How should be understood the possibility of the addition of the object of lawsuit during the trial, so even of the issuing of the order to establish the judicial hearing?
4. What is the final (limiting) moment for the court to receive evidences?


Case Law 1   

Plaintiff : B.A; K.K;
Defendants: F.S and others;  KKK Pronave;
Object of the lawsuit: The obligation of defendants to recognize the two plaintiffs as co-owners in the hereditary property gained by decisions of the KK Pronave.
Legal basis: Articles 119 and 349 of the Civil Code.  
	
The circumstances of the case
By decisions no. 634, date 9.4.1994, and no. 971, date 21.12.1994, of the KK Pronave, to the defendants F.S and others was recognized the ownership for some real estates as well as have received a natural compensation of a free land. 
Plaintiffs B.A and K.K, as heirs of their testator A.K, on the claim of their testator, have been co-owners in real estates, object of two above decisions of KKK Pronave, with the testator of defendants, initially in the object of the lawsuit have claimed:
· The change of two decisions for return and compensation of properties mentioned in point 1 above, being declared with these decisions of the commission for the return and compensation of properties(KKK Pronave) as beneficiaries of the ownership rights even the two plaintiffs.
Plaintiffs, in judicial preparatory actions have claimed by the court:
· To change the object of the lawsuit, formulating it this way, “the obligation of the defendants  F.S and others... to know plaintiffs who are co-owners as co-heirs,” being based on this request in the Articles 119 and  349 of the Civil Code.
· To change also litigation, by the omission as defendant party the commission for the return and compensation of properties(KKK Pronave), reasoning that the plaintiffs do not claim the change of the decisions that are taken by them, but simply their recognition as co-owners (co-heirs) with the defendants.
The application of plaintiffs is accepted by an intermediate decision of the First Instance Court and the case is under judgment to the court. 
The First Instance Court, by a final sentence has decided, “The acceptance of the lawsuit of plaintiffs B.A and K.K forcing defendants to recognize co-owner plaintiffs in properties recognized and restituted through two sentences of the commission for the return and compensation of properties (KKK Pronave) as well as their registration in mortgage and under their names ...”


Questions for discussion

1. Is based on the Article 185 of the CCP, the decision of the First Instance Court, that has accepted the request of plaintiffs “on the change of the object of lawsuit” establishing it under formulations, that are reflected in point 3 (of the circumstances of the case), considering that not only is “changed the object” of the lawsuit, but is also accepted even the omission as defendant the commission for the return and compensation of properties(KKK Pronave) ? 
2. In the concrete case, by analyzing the above-mentioned circumstances, is it true that is changed and added only the object of lawsuit or is changed also the cause of lawsuit?
In case, is accepted by the court in preliminary hearing, that with the request of defendants is claimed not only the change and addition of the object of lawsuit, but even the cause of lawsuit, what decision will make the judge of preliminary actions, (in preparatory hearing)?
· Should refuse the application as not based on Article 185/1 of the CCP and should continue the judgment of lawsuit with the initial object? or 
· Should decide the stay of the judgment of the lawsuit, since the plaintiff by changing the object of the cause of lawsuit have resigned from the judgment of the first lawsuit?
· Briefly make the legal reasoning of your answer.
3. Has the plaintiff (s)  the right in phases of the trial in the first instance, to change defendant parties, to add or reduce them as have done in the concrete case the plaintiffs, who have removed as defendant the commission for the return and compensation of properties(KKK Pronave), with the reasoning that there is not any claim to them, directing their claims only to other defendants?




The main topics that will be elaborated 
· General principles; 
· The making of the lawsuit to the court;
· Statement of defense; 
· Submission of counter – claim; 
· Preliminary actions of the sole judge; 
· Preliminary hearing; 
· Order for the establishment of the judicial hearing; 
· Judicial hearing, the development of the judicial investigation and general rule of the collection of evidences, completion of judicial investigation and final conversations; 
· The decision-making of the court and the giving of decision, (i) types of decisions, (ii) content of the decision of the court, (iii) correction of mistakes, completion, explanation and interpretation of the decision; 
· Decision by final execution; 
· Suspension of the judgment; 
· The stay of the judgment.



Methodology

Lectures, questions, discussions, debates on case laws of judicial practice. 

Compulsory literature
· Lamani, A., Civil Procedure of the Republic of Albania, 1962; 
· Comparative view on civil procedure, Group of Authors;  
· Brestovci, Faik,  Civil Procedural Law, Prishtinë, 2002;   
· Kola Tafaj, Flutura, & Vokshi, Asim, Civil Procedure,   IInd edition, part II.

Legislation
· Constitution of the Republic of Albania; 
· Code of Civil Procedure of the Republic of Albania, 1996, (amended);  
· Law no. 10385, date 24.2.2011, on mediation and resolution of disputes.

Jurisprudence 
· Unifying Judgment of the United Colleges of the High Court no. 3, date 29.3.2012; 
· Unifying Judgment of the United Colleges of the High Court no. 9, date 9.3.2006;
· Judgment of the Civil College of the High Court no.165, date 18.5.2016. 
· Judgment of the Civil College of the High Court no.33, date 17.1.2001.

Recommended literature 
· Manuale di Diritto Processuale Civile (principi), Enrico Tullio Liebman,  (1992),  Giuffre Editore.  


TOPIC VIII: Preliminary hearing and the order for the establishment of the judicial hearing, (Vangjel KOSTA), (6 classes), Weeks  11 and 12/1 

Topics
· Criteria on the establishment of the preliminary hearing; method of notification, difference between preliminary actions and preliminary hearing, their importance for the efficiency of judicial time;  
· Decisions of the judge in preliminary actions; 
· Order on the establishment of judicial hearing;  
· Procedural actions that may be done up to the issuing of the order for the organization of judicial hearing and those that can be done beyond this moment;  
· Leading of the judicial investigation by the court. 

Topic description  
Preparation of preliminary hearing is a direct influencing element on the progress of the efficiency of the judicial time with the aim that judicial process may end within reasonable terms, essential terms for the guarantee of parties to defend their legitimate interests in the process, but without “misusing” unnecessary time for the correct solution of disputes.
Studies and opinions of the public have shown how indicates on the violation of public credibility of the court the procrastination of judicial processes. The slogan, “Justice delayed is justice denied” speaks clearly on this influence.
Experiences of the Albanian courts have shown that, for different reasons judicial processes are accompanied by unfair procrastinations, especially from failed judicial hearings where has not been performed any procedural action.
Changes of the year 2017 have created a completely different legal ground on procedural opportunities that discourage abusive attitudes in the procrastination of civil processes. In this discipline of the process, the most important procedural changes are related to the lacked efficiency of preparatory hearing and the discipline of the submission of evidences by parties. These changes have to be understood not only in the literal interpretation but also in the spirit that procedural changes brought into the efficiency of judicial time.
Due to radical changes, naturally are created unclarities regarding a many years practice that is pretended to be changed immediately. It is important to be understood that efficiency and the necessity for speed cannot be considered as a necessity to violate the legal interests of parties for the protection of their legitimate interests having the necessary time available. In this consideration judges have to be careful to use under their understanding even procedural aspects related to the preparatory hearing, especially in the reasonable use of “voluntarily” preparatory hearing.
This topic includes even cases related to decisions for temporary measures. Problems of this procedural institute have enriched our judicial practice, including the unifying jurisprudence. In difference from common decisions of the court that are executed obligatorily after the judicial control by higher courts, these decisions are to be executed immediately. This quality makes more sensible for the interests of parties, the correct application of the requirements of the law for these decisions.

Methodology
· Interactive based on cases shared preliminarily and presented in the program. Also, the discussion may be enriched with other cases, that will be discussed depending on topics that present any interest during the elaboration of the topic. A special place is going to have also the discussion of domestic and foreign judicial practice. 
· PowerPoint presentations in auditorium, cases for debate, case studies. Organization of interactive hearings with debates and judicial discussions. 
· Organization of interactive hearings with debates and judicial discussions related to discussable provisions of legislation, to legal vacuums or to cases that have not found solution explicitly by the law, to the interpretation of new laws that arise, to analysis of scientific articles published in and out of the country, etc. Studies of cases of judicial practice. Discussion in every class of issues of judicial practice and their resolution by the candidates being divided into working groups or working with the whole audience.
· The charging of students with the preparation of independent assignments related to serious and relevant problems of practice, in the form of essays or independent topics, being oriented preliminarily to necessary literature for the preparation of the topic. These assignments may be realized individually by every candidate or into working groups of tree-four persons. 
· Sessions combined with courses of other subjects, in cooperation with relevant lecturers.
· Preparation of mock trials by dividing candidates in the roles of the actors of the process as judges, prosecutors, lawyers, experts, etc. 
· Organization of meetings and visits to the institutions of justice in all levels as well as of institutions related to them.

Self-study questions  
1. What is the indication of the efficient organization of the preparatory hearing in the efficiency of judicial time?
2. What are the most important differences between preliminary actions and the preparatory hearing?    
3. What are the procedural actions that may be done up to the moment of the issuing of the order for the fixing of judicial hearing and those that, as a rule, cannot be done after this moment, in an abbreviated list of exceptional cases?
4. How should be understood the definition, “no later than 30 days from the notification of the claim”? Can  the court set a shorter deadline than 30 days, if yes on what criteria? What happens if the defendant rejects this term as ineligible? 
5. Can be taken decisions of preliminary actions (jurisdiction, etc.,) before the communication of the claim for the defendant party?
6. How is defended in the civil process the defendant who has not submitted a defense declaration?
7. Can be taken the decision for the nomination of the expert by a sole judge for the claims that are judged with three judges in the first instance court? 
8. Can be taken by a sole judge, decisions of the stay due to jurisdiction, etc.,?
9. The first scenario. After the order the defendant, comes and gives evidences of not being informed on the current process, of not having information on the claim and consequently has not presented a defense declaration. On these arguments claims “Reinstatement of time limits of the defense declaration and of the attached evidences.
10. Question: Reinstatement of time limits turns the process in preparatory actions, revokes the order, or completes the absent procedural possibilities of the defendant. Is there a new time limit for the plaintiff for contradicting evidences of the declaration?
11. The second scenario. The defendant has made in the defense declaration an application for the call of a third person to come to him. (For example, the defendant for the sale of an item claims the seller – to be defended in the case of the loss of the ownership of the item in this process.)
12. The court has refused this application and, (under the Article 194) is exercised appeal.
13. The Appeal Court has changed the intermediate decision of the first instance court by exercising the call of the third person under the application of the defendant.
14. Meanwhile in the judgment of the first instance, is issued the order for scheduling the judicial hearing. What are the subsequent procedural actions?
15. Is the appointment of the optional preparatory hearing by the court binding if the defendant, in the defense declaration declares that will submit counter-claim without presenting it along with the declaration?
16. How will be determined the “property guarantee”? On what criteria the court will consider this measure?  Is in accordance with the law “the suggestion by the court of a greater amount of guarantee, or of another type ” by the court?
17. Can the court “replace” an application for temporary measure of the plaintiff with another measure considered more appropriate with the providing of applications of the plaintiff in the lawsuit itself?
18. If the application for measure is submitted before the making of the claim, should be declared in the application the elements of the lawsuit that is pretended to be secured? What elements should become present having as consequence the non-acceptance of the application?


Compulsory literature
· Judgment no. 43, date 12.7.2016, of the Constitutional Court; 
· Unifying Judgment no. 10/2004, of the United Colleges of the High Court;
· Judgment no. 00-2016-3333 (499), date 5.10.2016, of the Civil College of the High Court; 
· Judgment no. act 2836, date 9.10.2015, of the First Instance Court of Vlora, (for the suspension of the trial and submission of the case to the Constitutional Court); 
· Judgment no. act 2294, date 26.8.2016, of the First Instance Court of Vlora, (for the suspension of the trial and submission of the case to the Constitutional Court).   


Texts 
· Code of Civil Procedure of the Republic of Albania, 1996, (amended); 
· Law no. 49/2012, on the organization and functioning of administrative courts and judgment of administration disputes;
· Comparative view on civil procedure, Group of Authors; 
· Kola Tafaj, Flutura, & Vokshi, Asim, Civil Procedure,   IInd edition ;
· Convention of 1 February 1971 on the Recognition and Enforcement of Foreign Judgments in Civil and Commercial Matters, adhered by law no. 10194, date 10.12.2009;	
· The Hague Convention on Civil Procedure, approved by law no. 10182, date 29.10.2009;
· Convention of 15 November 1965 on the Service Abroad of Judicial and Extrajudicial Documents in Civil or Commercial Matters, approved by law no. 9554, date 8.6.2006 and published on the Official Journal, date  6.7.2006;
· Additional Protocol to the European Convention on Information on Foreign Law,  ratified by law no. 9488, date 13.3.2006;
· European Convention on Information on Foreign Law (ETS No. 62), ratified by law no. 8703, date 1.12.2000;
· Additional Protocol to the European Agreement on the Transmission of Applications for Legal Aid, ratified by law no. 8882, date 18.4.2002;
· European Agreement on the Transmission of Applications for Legal Aid Strasbourg, 27.I.1977,  ratified by law no. 8705, date 1.12.2000.  

Supporting literature 
· Lamani, A., Civil Procedure of the Republic of Albania, 1962; 
· Çeço, S., Civil Procedural Law in the PSRA (People’s Socialist Republic of Albania); 
· Brati, A., Civil Procedure, Ist edition, 2008;
· Brestovci, Faik,  Civil Procedural Law, Prishtinë, 2002; 
· Kalaja, Florjan, Constitutional dilemma on the repositioning into limit of the approbation right in the civil process , Jeta Juridike journal, no. 3/2016, School of Magistrates edition. 

Internet websites 

· http://www.gjk.gov.al/
· http://www.gjykataelarte.gov.al/
· https://www.gjykataeapelittirane.al/
· http://www.gjykatatirana.gov.al/
· https://hudoc.echr.coe.int
· https://www.academia.edu/



TOPIC IX:	 Evidencing process,  (3 classes) Week  12/2      (Sokol Çomo)

The main topics
1.General principles; 
2.The availability of parties and the officialness of the court in the process of evidencing;
3. Burden of evidence; and the comparison of the regulation of the burden of evidence in the civil and administrative judicial process; 
4.Judicial facts that have to be evidenced and the differentiation of the material and procedural facts object of judgment;  
5. Claims, evidences and facts;
6. Presumptions. 
7. The burden of contestation in the civil process, peaceful facts and ficta conffesio;
8. Legal evidences and common evidences;
9. The evidences constituted before the process and evidences contested in the process;
10. Clues and reasons of evidence;
11. The process of evidencing in the judgment in absentia, comparative approach of legislations, French, Italian and Albanian  model, and the special case of the Article  200 of the CCP; 
12. The standard of evidencing in the civil, administrative  judgment and the comparison with the standard of evidencing in the criminal process ;
13. Autonomy and the agreement of parties in the process of evidencing;
14. The role of the court in the evidencing process:
· The taking of evidence by the third parties;
· The consolidation of evidence during trial;
· Intermediate decision-making of the court for the administration of evidences;
· The consideration of evidences and the dilemma of the Article 309, second paragraph of the CCP in the case of legal evidences;
· The debate on Articles 14, 158/7, 186, 12, 213, 304 and 465, third  paragraph of the CCP. 

Methodology
Questions, discussions, debates on case laws of judicial practice. 

Literature
· Code of Civil Procedure of the Republic of Albania, 1996, (amended);  
· Strasbourg Court jurisprudence;
· Judgments of the Constitutional Court;
· Unifying judgments of the High Court. 

Texts 
· Lamani, A., Civil Procedure of the Republic of Albania, 1962; 
· Comparative view on civil procedure, Group of Authors;  
· Brati, A., Civil Procedure, Ist  edition, 2008;
· Brestovci, Faik,  Civil Procedural Law, Prishtinë, 2002.  


TOPIC 10: Evidences,  ( 3 classes)  Week  13  ( Sokol Çomo)

The main topics 
· The meaning of evidence; source, instruments to search evidence and the object of evidencing;
2. Material and procedural rules of the right of proofs, legal prohibitions on evidence and legal prohibitions of the method of receiving the proof;
3. Admissibility of evidence
relevance with the object of judgment;
· absolute and relative uselessness of evidence, preclusivity , disponibility and officialness in the initial and reviewing examination of the uselessness of evidence;
· Uselessness of evidence for prohibitions of the nature of law and procedural nature;
· Conditioned use of evidence;
4. The meaning of the Article 11 of the CCP:
· What are the other laws that impose rules for the process of evidencing?
· Do the rules of the uselessness of evidence in the criminal, civil or administrative process apply?
· Should be used in the civil and administrative process the evidences that are not usable?
· Are a source of civil procedural law the rules of obtaining evidence in the CCP as long as the civil procedural law provides specific rules? 
5. Typical, atypical evidences and evidences prohibited by law;
1. Authenticity and falseness of evidence.

Methodology
Questions, discussions, debates on case laws of judicial practice. 


Literature
· Code of Civil Procedure of the Republic of Albania, 1996, (amended);  
· Strasbourg Court jurisprudence;
· Judgments of the Constitutional Court;
· Unifying judgments of the High Court.  

Texts 
· Lamani, A., Civil Procedure of the Republic of Albania, 1962; 
· Comparative view on civil procedure, Group of Authors;  
· Brati, A., Civil Procedure, Ist  edition, 2008;
· Brestovci, Faik,  Civil Procedural Law, Prishtinë, 2002;  
· Agreement between the Republic of Albania and the Republic of Bulgaria on Mutual Legal Aid in Civil Issues , ratified by law no. 9348, date 24.2.2005;
· Agreement between the government of Albania and the government of Macedonia on legal aid in civil and criminal grounds, signed on 15.1.1998; 
· Convention on mutual legal aid in civil, trade and criminal grounds between the Republic of Albania and the Republic of Turkey, signed on 15.3.1995;
· Protocol of the exchange of the instruments of ratification on mutual legal aid in civil, trade and criminal grounds between the Republic of Albania and the Republic of Turkey, signed and enforced on 20.2.1998;
· Convention between the Republic of Albania and the Republic of Greece on legal aid in civil and criminal issues, signed on 17.5.1993;
· The Convention of the Hague Conference on the taking of evidence abroad in civil or commercial matters, adhered by law no. 10255, date 25.3.2010; 
· The Convention of the Hague on the Recognition and Enforcement of Foreign Judgments in Civil and Commercial Matters, adhered by law no. 10194, date 10.12.2009;   	
· The Convention of the Hague Conference on Civil Procedure, approved by law no.10182, date 29.10.2009; 
· Convention of 15 November 1965 on the Service Abroad of Judicial and Extrajudicial Documents in Civil or Commercial Matters, approved by law no. 9554, date 8.6.2006 and published on the Official Journal, date 6.7.2006;
· Additional Protocol to Convention on the European Information on Foreign Law, Strasbourg, 15.III.1978, ratified by law no. 9488, date 13.3.2006;
· Convention on the European Information on Foreign Law, ratified by law no. 8703, date 1.12.2000;
· Additional Protocol to the European Agreement on the Transmission of Applications for Legal Aid Moscow, 4.X.2001, ratified by law no. 8882, date 18.4.2002;  
· The European Agreement on the Transmission of Applications for Legal Aid Moscow, 4.X.2001, ratified by law no. 8705, date 1.12.2000. 




TOPIC XI: Types of evidences, (6 classes), Weeks 14 and 15  (Sokol Çomo)

The main topics
The witness; 
· Objective prohibitions of the proof with witness;
· Subjective prohibitions of the proof with witness;
· The conditioned use of the proof with witness, (Article 233 of the CCP);
· Unconditioned use of the proof with witness, (illegal facts and the falsity of the document and the Article  234 of the CCP);   
· The procedure of the formation of the proof with witness;
· The notarial certificate as an atypical evidence in the special judgment of lawsuits of low value;
· The analogy with criminal procedural regulation of the proof with witness as a complementation of the CCP according to second paragraph of the Articles 1 and 11; 
· Confrontation of witnesses.
2. The beginning of the written proof:
· The beginning of evidence in the wide meaning;
· The beginning of the written evidence in the strict meaning;
· The complementation of half-evidence in trial;
3. Statement:
· Judicial statement;
· Extra-judicial statement;
· Formal and non-formal statement;
· The role of the court in the receiving of statement by the parties;
· Type of evidence or instrument for the release from the burden of proof?;
· Affirmation as common and legal proof;
· Affirmation according to litigants, facultative and compulsory co-litigants;
· Revocation, invalidity and uselessness of affirmation;
· Affirmation with available and non-available rights.
4. The expert: 
· The legal nature of the proof with expert;
· The expertise taken from other administrative, civil or criminal  processes;
· Private expertise;
· The formation of the proof with expert according to the phases of the civil judgment;
· The role of the parties and of the court in the receiving and formation of the proof with expert;
· Tariffs of the expert, the civil liability of parties for judicial costs in the receiving of this proof;
· The incompleteness of the act of expertise, repetition of expertise;
· The use of the expertise act in re-judgment (the last paragraph of the Article 467 of the CCP);
· False expertise on the noticed fact or on the opinions of the expert and the difference of these two parts of the expertise act;
5. Supervision: 
· The legal nature of supervision;
· The observation through the expert chosen by the court;
· The observation through private experts;
· The observation received from administrative, civil or criminal processes;
· The observation as an un-repetitive investigating act.
6. Material evidence: 
7. Experiment:
· The analogy and the complementation with criminal procedural regulations for the making of the experiment;
· The use of the results of the experiments from other civil, administrative and criminal proceedings;
· The formation of evidence and the supporting subjects in the process.

Methodology
Questions, discussions, debates on case laws of judicial practice.  

Literature

· Lamani, A., Civil Procedure of the Republic of Albania, 1962; 
· Comparative view on civil procedure, Group of Authors;  
· Brati, A., Civil Procedure, Ist  edition, 2008;
· Brestovci, Faik,  Civil Procedural Law, Prishtinë, 2002.
· Hoxhaj, Ina, The role of the court in the process of evidencing in the first instance trial, School of Magistrates,  2014. 
· Leuzzi, Salvo, I mezzi di prova nel processo civile, Giuffre Editore, Milano 2013.
· Manual of Italian civil, procedural law, translated into Albanian by Arben Vani, edition of the National School of Advocacy.
· Hoxhaj, Ina, Affirmation and silence as means of proof in the civil trial, Avokatia no. 26 journal, 2019, edition of the National School of Advocacy.
 

TOPIC XII: Types of written evidences,	(3 classes), Week  16 ( Sokol Çomo)

The main topics
1. Simple paper;  
- The private paper of the party;
·  The private paper of the third litigant parties;
·  Private papers of foreign third persons on the process;
· Claims on the authenticity of the private paper;
· Copy and photocopy of the private paper;
· The admission of the authenticity of the private paper and the transformation of the private paper in proof with complete evidencing force,  (Article  267 of the CCP);
· Reversal for falsity, incidental and principal judgment of the claim of the party for the falsity of the official paper;
· The comparison of papers and the act of expertise in the verification of falsity, (procedure, free models, experimental models, burden of proof and the role of the court in this specific procedure;
· The evidencing value of the non-beginning or of the stay of the prosecutor in the conclusion that the paper is falsified.
2. Official act.  
· Narrative official act;
· Dispositive official act;
· The limits of the legal evidence and of the complete evidence under the concept of the complete evidencing force;
· The common evidencing force of the official proof;
· Official evidence in civil or administrative trials where part is the subject of public law that has issued the official document;
· Claims on the legal nullity of the administrative act and the devaluation of the evidencing force of the official dispositive act; 
· The refusal of falsity, incidental and principal judgment of the claim of the party for falsity;
· The trial chiefly by the court of the falsity of the paper;
· The participation of the prosecutor in the judgment of falsity according to the Article 193 of the CCP;
· The evidencing value of the non-beginning or of the stay of the prosecutor in the conclusion that the paper is falsified.

Methodology
Questions, discussions, debates on case laws of judicial practice. 

Literature

· Lamani, A., Civil Procedure of the Republic of Albania, 1962; 
· Comparative view on civil procedure, Group of Authors;  
· Brati, A., Civil Procedure, Ist  edition, 2008;
· Brestovci, Faik,  Civil Procedural Law, Prishtinë, 2002.
· Hoxhaj, Ina, The role of the court in the process of evidencing in the first instance trial, School of Magistrates,  2014. 
· Leuzzi, Salvo, I mezzi di prova nel processo civile, Giuffre Editore, Milano 2013.
· Manual of Italian civil, procedural law, translated into Albanian by Arben Vani, edition of the National School of Advocacy.
· Hoxhaj, Ina, Affirmation and silence as means of proof in the civil trial, Avokatia no. 26 journal, 2019, edition of the National School of Advocacy.
· .

· TOPIC XIII:	Judicial sentences, (6 classes), Weeks 17  and  18  ( Vangjel Kosta)

The main topics
· The meaning of judicial sentence;
· Types of decisions;
· Intermediate decisions;
· Final decision;
· Decision of the suspension of the trial and decision of the stay of the trial;
· Method of decision-making at the counseling room; elements of the decision;
· Completion, interpretation, explanation and correction of mistakes of the final decision.

Topic description  
The judgment of the court is the most important part of the judicial process. The mission of the court is the resolution of disputes and, the way how the court is expressed for this resolution is exactly its judgment. Judgments of courts, above all, the final judgment of the court, are important for the public credibility of the court. A well-reasoned judgment, with logical analysis, with integral connection of component parts has an indication, either for the party who does not approve the manner of the resolution of the dispute, or in the reputation of the court. The main purpose of the judgment is to convince parties that the court has resolved the dispute clarifying carefully the authenticity of the facts claimed by parties and the strict enforcement of the consequences that the law foresees on accepted facts. It is of interest that the court may transmit messages, by means of its judgments, that judges the cases on a logical reasoning stripped of emotions that may influence in relation to the individual who is part in the process. Only in this way the slogan, “all are equal before the law” will be transmitted the positive messages that intends to transmit the judicial system.
Regardless of the greater importance of the final decision, the judgment that resolves the dispute, and other types of judicial judgments have their importance in the well-functioning of the judicial system and messages that “justice functions”. A considerable weight in the well-functioning of the court is related exactly to “intermediate judgments”. The final judgment does not resolve fairly the dispute if the judicial investigation is not complete, has not provided for the parties to process real opportunities to defend their case. The regulation of a judicial process  under the standards of a “fair process”, may be realized exactly by a well-knowledge of the standards of this process, that is realized above all through intermediate judgments. The importance of intermediate judgments has also the value of permanent challenge of the court with parties regarding the respect of the principles of independence and impartiality. Intermediate judgments have constantly the risk of negative prejudice of the party to which are not accepted intermediate requests for the impartialness of the court to the process. This challenge makes much more important the necessity of a clear and convincing reasoning of intermediate judgments.
After the announcement of the final decision, the court cannot change it. But, from the point of view of efficiency, procedural law foresees opportunities for the correction of mistakes, interpretation with the intention of explanation when the decision is ambiguous or of the completion of the judgment in cases when the court has not been careful and, consequently may have remained searches examined without the notice of the solution in the final judgment. All these mini-procedures followed by the above mentioned judgments are also important. Judicial practice has demonstrated that the not correct knowledge of these procedural possibilities,  has the risk that, through correction, interpretation-explanation or completion may change the core of the resolution of the dispute by the court in the final judgment. 

The main topics 
· The importance of the judgment of the court; aims of the judgment;
· Criteria that have to be considered by the court in the evaluation of intermediate judgments;  
· The difference between the suspension of the trial and the postponement of the judicial hearing; 
· “Abusive requests” in cases of the suspension because of  “interdependence”;
· The conditioning of the suspension of judgment to encourage parties for a procedure of mediation;
· Problems of practice in cases when dies the defendant and his heirs, intending to hinder the continuation of the trial are not present and do not initiate notary procedures of the “disclosure of inheritance”;
· Illustration of the concept of the “legal cause” in the meaning of the Articles 201 and  179 of the CCP;
· Illustration with practical cases of the concept of the “lawsuit that cannot be done, the judgment cannot continue”;
· Cases when may be used the administered evidences in a suspended judgment, (Article 300 of the Code of Civil Procedure);
· “The right” of the appeal of the decision of suspension under the Article 145/ 2 of the Constitution;
· The meaning of “confidentiality” in the discussion for judgment and problems in the electronic system of  case management;
· Practical problems deriving from the incompleteness of the identity of litigant parties or of the addresses of their communication;
· The meaning of the concept, “the court has to be focuses on essential issues” under SATURN. The risks of incompleteness or the enlargement with unnecessary parts;
· The concept of  “logical reasoning,” (practice of Constitutional Court); 
· The importance of the careful elaboration of the ordering on the method of the reimbursement of not paid court costs; 
· The concept “ … on evidences administered in trial” problems in practice deriving from avoidance; 
· The importance of the elaboration of the concept of “the burden of proof” in the reasoning of the judgment. Solution through the intermediate decision that defines, for each party, facts and evidences according to the turn of their receiving;
· The concept of “the chronology of events” in the fair consideration for the acceptance or not of the authenticity of the facts claimed by the parties; the impact on the right evaluation of evidences and the right conclusions on the accepted facts;
· The fair report between the necessity for, “answer for every application regarding procedural and material law by the parties” and “the court is focused on essential issues”;
· The importance of creating a fair report between “objectification” and “subjectivization” in the considerations of the court (make a reference of the practice of the Civil College of the High Court on the impact of a later change of subject competence in the above mentioned requests);
· Subject and territorial jurisdiction of the court in the applications for “interpretation, explanation, correction of mistakes.”  
· The role of the method of the resolution of the case, (the decision that does not have execution, “dismissal of lawsuit” in the consideration of applications for correction and interpretation – explanation;
· The reimbursement of judicial costs is done through the procedure of “the completion of the judgment” or through a specific judgment;
· Cases of “incompleteness”- Judgment of the Civil College of the High Court on the interpretation of the “salary”;
· Cases in which the completion may be done by the Appeal Court. 

Self-study questions  
· What are the main reasons of the court decision – making?
· What are the criteria that should be used by the court in the consideration of intermediate judgments?
· What are the consequences for parties in the differentiation of the suspension of the judgment from the “postponement of the judicial hearing”?
· What should be understood with “abusive request” in cases of the applications of suspension because of “interdependence”?
· Is sufficient only the application of one of the parties for the intermediation “to dictate the suspension of the trial”?
· Should the court “help” parties, for the effect of speeding up the process with legal information to claim the “appointment of the guardian of the inherited property” in cases when the trial is suspended because of the death of a party?
· Illustration of the concept of the “legal cause” in the meaning of the Articles 201 and 179 of the Code of Civil Procedure.
· Make an illustration with case laws of the concept of “the lawsuit that cannot be done, the judgment that cannot continue.”
· Discussion on cases when may be used the evidences administered in a suspended judgment, (Article 300 of the Code of Civil Procedure).
· Discussion on the right of the appeal of the sentence of suspension under the Article 145/ 2 of the Constitution.
· The concept of “confidentiality” in the discussion for judgment and problems with the electronic system of the management of cases.
· What problems cause in practice the incompleteness of the identity of litigants or of their addresses of communication?
· What elements should have a judicial sentence so that to be considered “reasoned completely” and the dangers of expanding with useless information. The dangers of the lack of completeness or the expanding with useless parts.
· The concept of “logical reasoning” (Constitutional Court practice). 
· Problems in practice from a dark and unclear provision, the importance of a careful analysis of the ordering on the method of the reimbursement of prepaid judicial costs.  
· What does it mean “… on evidences administered to trial”?
· The importance of the elaboration of the concept of the “burden of proof” in the reasoning of the judgment.  
· The importance of the “chronology of events” in the correct evaluation for the acceptance or non-acceptance of the authenticity of pretended facts by parties.
· The importance of the concept “answer to every application regarding the procedural and material law by the parties”.
· Report between “objectification” and “subjectivization” in the considerations of the court.
· The authority of the court in applications for “interpretation, explanation, correction of mistakes.” 
· Should be required the interpretation of a judgment that does not have execution, “dismissal of the lawsuit.”
· The competent court in the circumstances of the change of subject competence because of the law.
· Should be done the reimbursement of judicial costs through the “completion of the judgment” or through a special judgment.
· Should be asked the explanation of a “dismissed” judicial judgment?


Case Law 
Topic  -  Judicial sentences 

A files a lawsuit to the court with object, “the obligation of the judge X to recompense the caused damage  because of delays in judgment of a former lawsuit  beyond “the reasonable term.”
The judge Y, in preliminary actions, considers this lawsuit as a lawsuit that can not be done because of the lack of passive legitimating and decides the “suspension of the judgment.” This judgment is not appealed so it becomes final.
A, pretending that, this decision of the suspension of judgment is not in the circumstances of res iudicata, refiles the same lawsuit.


Questions for discussion 
You are the judge Z.
What would be your decision for this lawsuit? Present briefly the arguments you are going to use.
The copy of the decision with a summarized reasoning, no more than 100 words.


Methodology

· Interactive discussion based on cases shared preliminarily and presented in the program. Also, the discussion may be enriched with other cases that will be discussed depending on the topics that present interest during the elaboration of the topic. A specific space is going to have the discussion of domestic and foreign judicial practice. 
· PowerPoint presentations in auditorium, cases for debate, case studies. The organisation of interactive séances with juridical debates and discussions.  
· The organization of interactive séances with juridical debates and discussions regarding discussable provisions of legislation, with legal vacuums or issues that have not found solution explicitly by the law, interpretation of new laws, analysis of scientific articles published in and out of the country, etc.
· Studies of cases of judicial practice. Discussion in every class of cases of judicial practice and their elaboration by the candidates by being divided in work groups or by working with the auditorium.  
· The assignment of candidates with the preparation of independent assignments related to serious and relevant problems of practice, in the form of essays and independent topics, sharing preliminarily the necessary literature for the preparation of the topic. These assignments may be done individually by every candidate or by creating work groups of three – four people. 
· Sessions combined with courses of other subjects, in cooperation with relevant lecturers.
· Preparation of mock trials by dividing candidates in the role of the actors of the process as judges, prosecutors, lawyers, experts, etc. 
· Organization of meetings and of visits to the institutions of justice of all levels as well as to institutions related to them.

Compulsory literature

· Code of Civil Procedure of the Republic of Albania, 1996, (amended);
· Strasbourg Court jurisprudence;
· Revised guidelines of SATURN for judicial time management, V. guidelines for judges, (Second revision);
· Judgments of the Constitutional Court, specifically judgment no. 33, date 8.12.2005. 

Judgments of Civil or Administrative College of the High Court 
· No.00-2010-1373, of judgment (397), date 21.10.2010;
· No.00-2011-2017, of judgment (458), date 20.10.2011;
· No.00-2012-1810, of judgment (366), date 10.7.2012;
· No.00-2013-872, of judgment  (197), date 19.3.2013;
· No.00-2014-1438, of judgment (234), date 18.3.2014;
· No.00 - 2014 – 3041, of judgment (469/1), date 25.9.2014;
· No. 00-2015-87, of judgment, date 20.1.2015;
· No. 00-2015 – 2846, of judgment (342), date 2.7.2015;
· No. 00-2015-3950, of judgment (485), date 18.11.2015;
· No. 00-2015- 4407, of judgment (654), date 26.11.2015;
· No. 00-2017-515, of judgment, date 6.3.2017;
· No. 00-2018 – 867, of judgment, date 24.4.2018;
· No. 00-2018-706, of judgment (44), date 7.6.2001. 

Supporting literature
Texts 
· Lamani, A., Civil Procedure of the Republic of Albania, 1962; 
· Comparative view on civil procedure, Group of Authors;  
· Brati, A., Civil Procedure, Ist  edition, 2008;
· Kola Tafaj, Flutura, & Vokshi, Asim, Civil Procedure,   IInd edition; 
· Brestovci, Faik,  Civil Procedural Law, Prishtinë, 2002;     
· Judgments in Civil and Commercial Matters, adhered by law no. 10194, date 10.12.2009;
· The Convention of the Hague Conference on Civil Procedure, approved by law no.10182, date 29.10.2009; 
· Convention of 15 November 1965 on the Service Abroad of Judicial and Extrajudicial Documents in Civil or Commercial Matters, approved by law no. 9554, date 8.6.2006 and published on the Official Journal, date 6.7.2006;
· Additional Protocol to Convention on the European Information on Foreign Law, Strasbourg, 15.III.1978, ratified by law no. 9488, date 13.3.2006;
· Convention on the European Information on Foreign Law, ratified by law no. 8703, date 1.12.2000;  
· Additional Protocol to the European Agreement on the Transmission of Applications for Legal Aid Moscow, 4.X.2001, ratified by law no. 8882, date 18.4.2002; 
· The European Agreement on the Transmission of Applications for Legal Aid Moscow, 4.X.2001, ratified by law no. 8705, date 1.12.2000.  

Internet websites 

· http://www.gjk.gov.al/
· http://www.gjykataelarte.gov.al/
· https://www.gjykataeapelittirane.al/
· http://www.gjykatatirana.gov.al/
· https://hudoc.echr.coe.int
· https://www.academia.edu/


· TOPIC XIV: 	Special judgments,(3 classes), Week 19 (By Prof. Assoc. Dr. Flutura KOLA (TAFAJ)

Self-study questions  
· What is the meaning of special judgments?
· What are the differences between the administrative judgment and judgment of civil cases?
· How does the trade section to the court, dictate the subject competence of the court in the judgment of trade disputes?
· What are the differences between the trial for the verification of the judicial fact and the announcement of the disappearance of the person?

The main topics that will be elaborated
· Judgment of administrative disputes; 
· Judgment of trade disputes;
· Judgment of trials related to family;
· Omission or limitation of the capacity to act; 
· Announcement of the disappearance or of the death of the person;
· Judgment of the verification of the judicial fact. 

Methodology

Questions, discussions, debates on case laws of judicial practice. 

Case Law 1
P.B and L.L have signed an agreement act with object: the foundation of a ltd., company, with residence in Tirana, for the construction, adaption and exploitation of a hotel, in Golem, Kavajë. 

Parties, at the same time, have established, among others, special and common contributions, in money and in nature, of each of them as well as subjects to whom belong the ownership of the object after its full completion. In the agreement act parties have established that every disagreement of trade nature created by their relation as partners of the association will be resolved by the First Instance Court, Kavajë. L.L went to the First Instance Court of Tirana, as the court of authority, where is the residence of the company, with a lawsuit with object:  the obligation of P.B, defendant party in that trial, to meet the obligations deriving from the agreement act and to recognize him as the owner of the last two floors of the hotel and of the underground floor, based on the law on traders and trade associations, and on the Articles 153, 420, 423 of the Civil Code (CC). The First Instance Court of Tirana has declared the non-authority and has sent the case to the First Instance Court of Kavajë as the court of authority established by an agreement between parties. The First Instance Court of Kavajë, even though does not have a section for the judgment of trade disputes has accepted the case for judgment considering it as a civil dispute.



Questions for discussion
1. Has the nature of the dispute been correctly determined by the courts? 
2. In the concrete case we are before a trade or civil dispute?
3. Considering the establishment of the nature of dispute, which would be the court of authority for the judgment of dispute?
4. If you would be judge of the First Instance Court of Kavajë which would be your availability related to authority? Draft the dispositive.

Case Law 2 
P.S has submitted an application for age pension to the Regional Directory of Social Securities (DRSSH) Durrës. DRSSH Durrës has decided to refuse the application of P.S. 
P.S. has made an appeal to the Regional Commission of Appeal (KRA) Durrës that through a decision has decided to refuse his application. P.S. has appealed this decision to the Central Commission of Appeal (KQA) Tiranë, that has decided to refuse his application. The application is refused with the argument that P.S does not possess any type of document that verifies the work experience as former servant of the Agricultural Enterprise or Agricultural Cooperative. In these circumstances P.S has done an application to the First Instance Court with object: “Opposition of the decision of the Branch of profits DRSSH Durrës. The opposition of the decision of KRA Durrës. The opposition of the decision of KQA Tiranë. Recognition of experience at NB. The obligation of the defendant partyto receive the old age pension from the moment when enjoys the right to receive it,” establishing as legal basis the Article 32/a of the Code of Civil Procedure. The First Instance Court has decided to receive the lawsuit under its object. The Appeal Court has decided the amendment of the judgment of the First Instance Court and the refusal of the lawsuit with the reasoning that in the lack of documents of work experience  P.S could have verified this fact in judicial ways under the definitions of the Article 388 of the Code of Civil Procedure, special judgment that is foreseen by the Code of Civil Procedure and being so, the application for the verification of facts has to be presented independently and that the First Instance Court was wrong when accepted the opposition of the administrative acts while is verified the fact of work experience. 

Questions for discussion
1. Referring to the object and the legal cause of the lawsuit of  P.S is defined correctly the judicial nature of the dispute by the first instance court and the appeal court? 
2. In the relevant case we are in front of a special judgment for the “judicial verification of facts,” (Article 388 of the Code of Civil Procedure) or in front of a “lawsuit for the verification of the existence, non-existence of a judicial relation, or of a right,” (Article 32/a of the Code of Civil Procedure)?
3. Should be presented the application for the verification of the judicial fact as a claim in a lawsuit along with other applications or this application should be presented separately?
4. Should be judged the application for the verification of the judicial fact as a contentious trial with opposing parties?

Case Law 3   
The company “S” exercises the activity in the field of hydrocarbons in the territory of the Municipality of Mallakastër. By the decision of the municipal council of Mallakastër is established the level of local taxes and fees for all subjects that exercise economic activity in its territory and jurisdiction. Among others, in this decision is defined also the measure of the cleaning fee, the green fee, and the fee of air pollution nominally for the company “S”. By means of the paper “Notification of Obligation”, tax office of the Municipality of Mallakastër, has notified the company “S” that, “...under the enforcement of the decision of the municipal council, the company “S” owes to this municipality the payment of these taxes:...3) Cleaning fee = 1.200.000 lekë; 4) Green fee = 1.200.000 lekë; 5) Environmental pollution fee = 5.000.000 lekë. The total of the obligation: 7.810.032 lekë...”. The company “S” in circumstances when did not agree to this tax evaluation notification, has appealed it within the 30 days deadline to the Head of Municipality of Mallakastër after not having received administratively and answer, is addressed to the First Instance Administrative Court with a lawsuit with object: “1) Annulment of the administrative act “Notification of Obligation” issued by the tax office. 2) The notice of partial absolute invalidity of the decision of the council of the Municipality of Mallakastër.” The First Instance Administrative Court has decided to accept the lawsuit according to its object. The Administrative Court of Appeal has decided the annulment of the First Instance Administrative Court regarding the disposition in relation to the decision of the Council of Municipality and the consideration for functional competence of judgment, to the Administrative Court of Appeal, reasoning that the decision of the Municipality Council is a sub-legal normative act and the annulment of the decision of the First Instance Administrative Court regarding the disposition of the individual administrative act, notification of obligation and the judgment of the case in the first instance court, reasoning that this case was restituted once for re-judgment in the first instance and the Administrative Court of Appeal should judge it by itself as first instance.

Questions for discussion
1. What is the judicial nature of municipality councils? The decision of the Council of the Municipality of Mallakastër in the relevant case is a sublegal normative act or an individual act?
2. Did the First Instance Administrative Court have jurisdiction to judge the claims of the lawsuit under discussion? If not, how should it act?
3. Considering the definition of the judicial nature of the decision of the Council of the Municipality of Mallakastër give your opinion on the disposition of the Administrative Court of Appeal regarding this decision?
4. Did the Administrative Court of Appeal act correctly regarding the individual administrative act “Notification of Obligation” when has abrogated the judgment of the First Instance Administrative Court and has continued to possess the case as the first level reasoning that this case was restituted for retrial to the first instance?

Case Law 4   
By a final decision of the First Instance Court of Tirana, is decided the declaration “abandoned” of the minor E.T and his permanent accommodation at the National Center for Development and Rehabilitation of Children Tiranë. Pursuant to, the National Center for Development and Rehabilitation of Children, has decided that the minor E.T should be accommodated for care at,  “Shtëpisë Rregullatore të Bashkësisë ‘Misionarët e Dashurisë Kontemplative’”, an NGO resident in Bushat, Shkodër. This NGO is addressed to the First Instance Court of Shkodër through an application for the omission of the capacity to act and the appointment of the custody regarding the minor because of mental retardation and the abandonment from relatives. In the judicial hearing, the judge has discussed on the territorial jurisdiction and by an intermediate decision has decided the declaration of territorial non-competence and the submission of the case for competence to the First Instance Court of Tirana reasoning that the child, for whom is claimed the omission of the capacity to act and the establishment of custody, under the certificate of the civil status, was born and is resident in the city of Tirana. 

Questions for discussion
1. What is the competent court from the territorial point of view for the judgment of the application in the concrete case?
2. What is the legal criterion for the establishment of the territorial competence in this case? 
3. Is there a procedural violation that causes the invalidity of the decision of the First Instance Court of Shkodër?
4. Should be legitimized the applicant “Shtëpia Rregullatore e Bashkësisë ‘Misionarët e Dashurisë Kontemplative’” as an NGO to claim the omission of the capacity to act and the establishment of the custody of the child?
5. Should have been called even the prosecutor in judgment? Share your reasoned opinion.

Case Law 5 
The Central Commission close to State Social Service, has considered that the minor F.A, who under the certificate of the civil status, was born and is resident in the city of Lushnja, abandoned by parents and suffering a mental headache, to be accommodated for care at the Residential Center of Berat. This last one is addressed to the First Instance Court of Berat with an application with object the omission of the capacity to act and the establishment of the custody for the minor F.A because he results as abandoned by the parents and suffers a mental illness, completely disabled.    

Questions for discussion
1. Referring to the object of the application, the court will judge it under the provisions of the Code of Civil Procedure on the special judgment for the omission and the restriction of the capacity or under the provisions of the CCP and the Family Code on the procedures of child custody?
2. The Residential Center Berat is legitimized on its own application for the omission of the capacity to act and the determination of the custody for the minor F.A? To what provisions is referred the court for the legitimation of the applicant, to what provisions of the CCP or provisions of the Family Code? 
3. Does the First Instance Court of Berat have territorial competence for the judgment of this application? Based on what provisions will be established the territorial competence in this case?
4. The application will be judged by a judicial body composed of one or of three judges?


Literature
· Lamani, A., Civil Procedure of the Republic of Albania, 1962; 
· Comparative view on civil procedure, Group of Authors;  
· Brati, A., Civil Procedure, Ist  edition, 2008;
· Brestovci, Faik,  Civil Procedural Law, Prishtinë, 2002.   	
· Mandro, Arta,  Family Law.  
· Omari, Sonila, Family Law, 2010.  
· Malltezi, Argita,  Law on Trade Companies.  

Legislation
· Code of Civil Procedure of the Republic of Albania, 1996, (amended);   
· Law no. 49/2012, on Administrative Courts and the judgment of administrative disputes, (amended);        
· Family Code, 2003, (amended);   
· Civil Code, (amended);   
· Law no. 9879, date 21.2.2008, on titles;
· Decree no. 3702, date 8.7.1963, on checks, amended by law no. 7782, date 26.1.1994, on some additions and amendments in decree no. 3702, date 8.7.1963, on checks; 
· Law no.  8077, date 22.2.1996, on promissory note;
· Law no.  9901, date 14.4.2008, on traders and trade associations, (amended);
· Law no.  9723, date 3.5.2007, on the national registration center, (amended);
· Law no.  8901, date 23.5.2002, on bankruptcy,  (amended); 
· Law no. 10081, date 23.2.2009, on licenses, authorizations and permits in the Republic of Albania.  

Jurisprudence 
· Case C-497/10 PPU, Barbara Mercredi v Richard Chaffe, Judgment of the Court (First Chamber) of 22 December 2010;
· Case C-523/07, Korkein hallinto-oikeus – Finland, Judgment of the Court (Third Chamber) of 2 April 2009.

Recommended literature 

· Cabeza, Ruth, Ayeesha Bhutta, Jason Braier, International Adoption, 2012; 
· Gams, Andrija, Introduction to Cvil Law, Prishtinë, 1986.


TOPIC XV: Special judgments,(4 classes) 	Week 20 
By Prof. assoc. Dr. Flutura KOLA (TAFAJ)

Self-study questions  
· What are the features of the judgment of the first phase of the judgment for property sharing?
· Should be judged in the second phase of judgment, issues established in the judgment of the first phase?
· When does the decision of the first phase of judgment of property sharing in co-ownership have a final effect?
· Should be subject of property division constructions done without permission? 

The main topics that will be elaborated
· Judicial sharing: The phase of sharing; The  IInd   phase of sharing. 

Methodology

Questions, discussions, debates on case laws of judicial practice. 

Case Law
A.L has been married to S.L since the year 2000 and from this marriage were born two children. Because of contradicts created between spouses is submitted a lawsuit for marriage dissolution and the first instance court has decided the dissolution of this marriage, a decision which is final. In marriage A.L and S.L are co-owners of the real estate, an apartment, bought regularly by parties from the construction company in the amount of 50.000 euro. After marriage dissolution, A.L has filed a claim against S.L, claiming the judicial sharing of the common property. The first instance court through an intermediate decision of the first phase has decided the permission of the sharing of property in co-ownership between A.L and S.L, an apartment by establishing the reports of co-ownership in parties ¾ for A.L and  ¼ S.L, reasoning that the majority of the incomes of the couple and the main contribution for the purchase of this matrimonial property has been of A.L as well as the permission of the sharing of a store that is in the co-ownership of A.L, S.L and  B.L (mother of A.L) benefited through privatization in marriage, in 1/3 part each. After the final decision of the first phase, B.L (mother of  A.L) through a notarized statement has resigned from her part of property on the store in the favor of her son A.L.

Questions for discussion
1. In the relevant case, in circumstances when is under discussion the sharing of properties created in marriage, what provisions will be applied? Will be applied the provisions foreseen by the Family Code that regulate the sharing of matrimonial property or provisions of the Code of Civil Procedure and of the Civil Code?
2. In the sharing of matrimonial properties, does the court consider the contributions of spouses in the establishment of the report of co-ownership?
3. In cases of the sharing of properties, in the first phase of sharing, are considered by the court the claims of co-owners in relation to respective contributions in the creation of property in co-ownership in the establishment of the relation of co-ownership?
4. Give your judgment regarding the disposition of the court in the establishment of sharing parties on the apartment? Make a formulation of the disposition.
5. Has the court acted fairly in the establishment of sharing parties on the property (the store) in parties 1/3 A.L, 1/3 S.L and 1/3 B.L?
6. Should have been called the B.L in trial? If yes, in what procedural position?
7. In circumstances when the decision of the first phase is final, B.L through a notarized statement has resigned by her part of ownership on the store in the favour of her son A.L, in the second phase of judgment should be changed the relations of co-ownership established through a final decision of the first phase?

Compulsory literature
· Lamani, A., Civil Procedure of the Republic of Albania, 1962; 
· Nuni, Ardian, Hasneziri, Luan, Lectures of ownership and inheritance, 2008.    

Jurisprudence 
· Unifying Judgment of the United Colleges of the High Court no. 3, date 3.2.2006;
· Unifying Judgment of the United Colleges of the High Court no. 628, date 15.5.2000;
· Unifying Judgment of the United Colleges of the High Court no. 22, date 13.3.2002.



Legislation
· Code of Civil Procedure of the Republic of Albania, 1996, (amended);
· Civil Code, 1996, (amended); 
· Family Code, 2003, (amended).  

Recommended literature 
· Handbook  of the Italian Civil Procedural Law, edition XXII, 2012.  



TOPIC XVI:	Special judgments,  Application for the finding of the violation of the reasonable term,  (3 classes), week  21,  By Prof. Assoc. Dr. Flutura KOLA (TAFAJ)

Self-study questions  
· Are these two trials (the judgment of the application for the notification of the violation of the reasonable term and the acceleration of procedures and the judgment of the lawsuit for damage reward) independent from each other or they are conditioned?
· What should the court decide at the end of the judgment of the application for the notification of the violation of the reasonable term and the acceleration of procedures?
· What are the criteria that should be met to have a trial for the notification of the isolation of the reasonable term and the acceleration of procedures?
· What are the criteria that should be met so that to have a trial of the lawsuit for damage reward?


The main topics that will be elaborated 
· The judgment of the application for the notification of the violation of the reasonable term and the acceleration of procedures.
· The judgment of the lawsuit for damage reward.  										
Methodology

· Questions, discussions, debates on case laws of judicial practice. 


Case Law 
A.N has submitted in January 2011 a lawsuit to the First Instance Court of Tirana, with object, ‘hereditary recognition’. The First Instance Court of Tirana, in June 2013, the refusal of the lawsuit. The Constitutional Court, based on the application of A.N, has decided the acceptance of the application and the notification of the violation of the right for a fair trial because of the non-judgment of the case within a reasonable term. The Appeal Court of Tirana, on October 2014 has decided the abrogation of the decision of the first instance court of Tirana and the restitution of the case for judgment. The Civil College of the High Court, on March 2016 has decided the refusal of the recourse. In rejudgment, on March 2017, the first instance court of Tirana has decided the acceptance of the lawsuit of A.N. On the appealing of parties, the case is registered in the Appeal Court on 21.7.2017. A.N has made an application to the head of the court for the acceleration of the trial and this application is accepted by establishing the date of the trial on  12.10.2017. Parties have been informed through the public notification of the date 12.9.2017. In the hearing of the date 12.10.2017, the defendant party has claimed the exclusion of one of the members of the judicial body. Through the intermediate judgment of the date 25.10.2017, this application is refused. In the judicial hearing of the date 2.11.2017, the defendant has submitted an application for the exclusion of one of the members of the judicial body. Through the intermediate judgment of the date 16.11.2017, this application is refused and the defendant party was fined. On 5.12.2017, the relator of the case has informed through public notification and on the website of the Appeal Court the hearing of the date 19.12.2017. In this hearing the defendant party claimed the notification of the third persons since they are foreign citizens and have to be notified in their residence. The Appeal Court by an intermediate decision has reasoned that although considers correct the notification of the third persons through public notification and on the website of the court, for a fair process considers to notify once again the third persons through notification but also through calling paper by means of the Ministry of Justice. A.N has gone to the court on 22.12.2017 with the application with object: 1. the notification of the violation of the reasonable term and the order for the immediate appointment of the judicial hearing. 2. The notification of the non-application by the first instance court and the appeal court of the judgment of the Constitutional Court. 3. Notification of the violation of the judgment no. 261/1, date 14.4.2010, on the measuring criteria of the judicial activity of the HJC.

Questions for discussion
· What is the court where A.N has filed the application and the competent court for the judgment of the application of A.N?
· Is there any violation of the reasonable term by the Appeal Court or by the First Instance Court? 
· What is the period that will be considered by the court in the concrete case to consider if there are or there are not violations of the reasonable term?
· Is this judgment complex?
· Has influenced the behavior of the applicant in the judicial term?
· How do you consider the intermediate decision of the Appeal Court to repeat the notification by informing or by paper calling through the Ministry of Justice for third persons, foreign citizens?
· Is the decision of the Constitutional Court applied by the Appeal Court and by the first instance courts?
· What would be the availability of the court regarding the application of A.N? Formulate the disposition.

Compulsory literature

Jurisprudence 

· Judgment no. 76, date  4.12.2017, of the Constitutional Court of the Republic of Albania;
· Unifying Judgment of the United Colleges of the High Court no. 13, date 23.4.2004.

Legislation
· Code of Civil Procedure of the Republic of Albania, 1996, (amended);



TOPIC  XVII: Special judgments, 1. Recognition of civil judicial judgments of foreign states; 2. Recognition of judgments of international arbitration, (3 classes), Week  22	By Prof. Assoc. Dr. Flutura KOLA (TAFAJ)

Self-study questions  
1. What are the limitations/obstacles of the Albanian courts for the recognition of a foreign civil decision in the Republic of Albania? What are the limitations/obstacles regarding an international arbitration judgment?
2. Should be recognized in the Republic of Albania an international arbitration judgment?
3. Should be considered res judicata a foreign decision in the Republic of Albania? 
4. How do you consider the Article 394/ç?
5. In the recognition of an international arbitration judgment should be implemented the provisions of the Code of Civil Procedure or provisions of the Convention of New York? 


The main topics that will be elaborated
· [bookmark: _Toc231139736]The applicable legal framework for the recognition of the foreign civil judicial judgments and of the judgments of  international arbitration;
· The competent authority for the recognition of a foreign civil judicial judgment and of the judgment of international arbitration;
· [bookmark: _Toc231139740]The procedure of trial;
· Legal obstacles for the recognition of the judgment of foreign arbitration;
· Legal obstacles for the recognition of the civil judicial judgment of a foreign state;
· The elaboration of the Convention on the Recognition and Enforcement of Foreign Judgments in Civil or Commercial Matters of 2 July 2019. 

Methodology

Questions, discussions, debates on case laws of judicial practice. 


Case Law  
Company “V” ltd, with residence in Cyprus that exercises its activity in the field of sea transport with the company “A” sa, with residence in Marshall Islands through the contract “Bare boat Charter”. By claiming the non-functioning of this contract, the company “V” ltd has resolved this contract unilaterally and is addressed to the London Maritime Arbitrators Association, with an application for arbitration versus the company “A” sa. In the arbitration trial, the applicant has claimed from the Court of Arbitration to take measures to ensure the lawsuit, so that to have the right of taking under possession the ship from the company “A” sa. The Court of Arbitration, by a final intermediate judgment has decided to accept the application. The company “V” Ltd, was addressed to the Appeal Court of Durrës to recognize this judgment and to provide its execution in the Republic of Albania, based on the Albanian legislation, intending the physical possession of the ship, that was anchored in the sea port of  Durrës. 

Questions for discussion
1. Should be recognized and enforced in the Republic of Albania the judgment of the Court of Arbitration in the relevant case, which is an intermediate judgment for the taking of the measure for the ensuring of the lawsuit?
2. Condition for the recognition of the judgment of the foreign court of arbitration is that the judgment should be final or it has to be final?  
3. In conditions when the company “V” ltd in the application addressed to the Appeal Court of Durrës has not called the company “A”, how will act the Appeal Court? Will restitute the application with deficiencies because it does not meet the formal conditions? May call even chiefly the company “A”? Or the trial could be done without being necessary the calling of the company “A”? 
4. Should be recognized and enforced in the Republic of Albania the judgment of the Court of Arbitration in the relevant case, in conditions when none of the companies that is  part in the judgment that is claimed to be known, does not have a residence in the Republic of Albania?

Compulsory literature

· Kola Tafaj, F., Cinari, Silvana, Alternative resolution of disputes, 2015; 
· Kola Tafaj, F., The benefit of Albania by multilateralism of Convention on the Recognition and Enforcement of Foreign Judgments in Civil and Commercial Matters, 2019;
· Mandro-Balili, Arta., Walker, Ganet., Kalia, Ardian, Private International Law, 2005.

Legislation
· Code of Civil Procedure of the Republic of Albania, 1996, (amended);
· Regulation (EU) No 1215/2012 of the European Parliament and of the Council of 12 December 2012 on jurisdiction and the recognition and enforcement of judgments in civil and commercial matters; 
· Vienna Convention on Diplomatic Relations, (1961); 
· The Hague Convention on Civil Procedure, approved by law no. 10182, date 29.10.209; 
· European Convention on International Trade Arbitration (Geneva Convention) approved by law no. 8687, date 9.11.2000;
· Convention on the Recognition and Enforcement of Foreign Arbitral Awards (New York, 1958), approved by law no. 8688, date 9.11.2000;
· Agreement on mutual legal aid between the Republic of Albania and the Hellenic Republic, ratified by law no. 7760, date 14.10.1999;
· Agreement on mutual legal aid between the Republic of Albania and the Republic of Turkey, ratified by law no. 7760, date 14.10.1999; 
· Agreement on mutual legal  in civil ground between the Republic of Albania and the Czechoslovakia Republic, ratified by  law no. 7760, date 14.10.1999;
· Agreement between the Republic of Albania and the Republic of Bulgaria on legal reciprocal aid in civil matters, ratified by law no. 9348, date 24.2.2005;
· Agreement between the Albanian government and the government of Macedonia on legal aid in civil and criminal grounds , signed on 15.1.1998;
· Convention on mutual legal aid in civil, commercial and criminal grounds between the Republic of Albania and the Republic of Turkey , signed on 15.3.1995;
· Convention between the Republic of Albania and Hellenic Republic on legal aid in civil and criminal issues, signed on 17.5.1993;
· Convention on the taking of evidence abroad in civil or commercial matters,   adhered by law no. 10255, date 25.3.2010; 
· Convention of 1 February 1971 on the Recognition and Enforcement of Foreign Judgments in Civil and Commercial Matters, adhered by law no.10 194, date 10.12.2009;	
· Convention on the Settlement of Investment Disputes Between States and Nationals of Other States, (Washington Convention), approved by law no. 7515, date 1. 10. 1991. 

Jurisprudence 
· Unifying Judgment of the High Court no. 6, date 1.6.2011;
· European Court of Human Rights (Application no. 31737/96) - Court (Fourth Section) - Decision - Suovaniemi and Others v. Finland, 23 February 1999.

Recommended literature 
· Jessel, Malltezi., Kola, Tafaj., Bushati, Gugu., Qarri, Caka., Dollani, Commentary on the law on private international law, 2019; 
· Michele Taruffo, Encyclopedia of Law and Society: American and Global Perspectives, 2007, 3rd edition, edited by David S. Clark; 
· Tuğrul Ansay, Recueil Des Cours, Collected Courses 1977 - 3, 1980; 
· New York Convention on the recognition and enforcement of foreign arbitral awards  – Commentary, 2012; 
· Recognition and enforcement of foreign arbitral awards, a global commentary on the New York Convention, edited by, Herbert Kronke, Patricia Nacimiento, Dirk Otto and Nicola Christine Port, 2010.
 

TOPIC  XVIII:	Abbreviated judgments	(3 classes) Week  23  (Vangjel Kosta)	 
								
· Specifics of the judgment of lawsuits “with small claim”; 
· The judgment of application for the notice of the violation of the reasonable term, acceleration of procedures and damage reward.

Abstract

The anticipation of a specific procedure for the judgment of the lawsuits that have as object a sum of money, considered as “small” from legislation, represents an innovation in the Albanian judicial practice. Specific procedure is considered in these cases, “a mechanism for the quick and inexpensive resolution of legal conflicts that have to do with small amounts of money (Doing business). 
Although in application for a few years, the prescription of a special procedure for this category of civil disputes, has brought immediate effects in the direction of the efficiency of the judicial sources in the resolution of this category of agreements.   
The increase year after year of cases of this category demonstrates first of all the social necessity for such a specific regulation of the special procedure for their judgment. 
Specifics that make possible this procedure intend the efficiency of judicial resources in the resolution of disputes. These specifics first of all intend a fast judgment in low costs in relation to the common procedures of the judgment of disputes. In spite of these intentions, the simplification of procdures should not be understood as “an avoidance from the essential elements of the standard of the fair process.” The guaranteed for the protection of the legal interests of participants in the dispute should be guaranteed even in these processes. Differently said, parties in the process should be provided with the sufficient instruments and terms to protect their legitimated interests.  
Features of the procedure are reflected on the elements of the complete judicial process, costs of the process, the judgment “as fair” on the written acts, simplified formality of procedural acts, the conditioning of the necessity to reason the judicial sentence through the will of parties to oppose it. 


Self-study questions  

· How should be understood the concept of “the abbreviated judgment”? 
· What are the specific elements of the procedure that consider “abbreviated” this trial procedure?
· Hoe much is approximated our procedural legislation (Code of Civil Procedure – the part of the judgment of lawsuits with small amounts) to the EU Regulation for the judgment of lawsuits in small amounts?
· On what criteria the court should consider the necessity for judgment in the presence of parties?
· Should the court call experts if parties claim for an expert, or chiefly the court if considers it valuable?   
· How should be understood the expression of the Article 162 “a”/3; “3. Regarding the judgment of the above-mentioned lawsuits, are applied only the rules foreseen in the second paragraph, of the Article 172, of the Articles   236/a, 285/a, 310, 315, 460 and 510 of this Code.”
· What is the judgment procedure in the court of appeal? Ordinary or specific (on the acts or with a hearing séance in the presence of parties)?
· Does the specific procedure of the abbreviated trial violate the “fair process”, why?  

The main topics

· Needs of prescription of a specific procedure;
· Procedural mechanisms through which is realized the concept of “the judgment in low cost and in short term”; 
· The influence of the relevant Regulation of the EU in the interpretation of procedural provisions on “efficiency”;  
· The criteria on which should be considered  the avoiding of the rule of  “the judgment on acts” passing to the séance with the presence of parties that take part in the process; 
· Specifics of the obtaining of the proof “with witness”; 
· Features of the “unreasoned” final decision,  the method of functioning by the side of the court in this process, calculation of the term of appeal.  


Methodology

Debates on different case laws. Relevant work practice. Improvisation process for a concrete case of the procedure of abbreviated judgment.  






Case Law  1

Facts 
The plaintiff  Shoqëria “T” sh.p.k has been addressed to the First Instance Court ..., with a lawsuit for the obligation of the defendant D. D to pay the unpaid obligation in the amount of  56,761 lekë for the creditor  “T”.
During the judicial trial of the case has resulted that:
On 13.10.2008 between the company “X” sh.a and the defendant DD is signed the contracr for the service of mobile phone, under which the company “X” through the payment in the number  06..... 
With this contract the defendant has agreed to pay the price of this service offered by the plaintiff Shoqëria “X” sh.a, based on the bills that would be issued by the plaintiff. 
The non-payment of the above mentioned monetary obligations, referring to the foreseen contractor conditions,  caused the resolution of the contract of phone services signed between litigant parties, while the defendant D. D  continues to be forced to pay the contractor obligation.  
between the company  “X” sh.a and the plaintiff  “T” sh.p.k. is signed the Agreement on the Transfer of Financial Obligations date 21.10.2016, through which this obligation is given to the plaintiff  “T” sh.p.k. The plaintiff  Shoqëria “T” sh.p.k. is addressed to the First Instance Court ..., with a lawsuit for the obligation of the defendant D. D to pay the non-paid obligation in the amount of 56,761 lekë to the creditor  “T” sh.p.k.

 QUESTIONS 

1. Is this a lawsuit that is judged accordinf to the procedure of the abbreviated judgment  (lawsuits with small amounts)?
2. Make the analysis of the legal elements that this lawsuit has to meet to be judged according to this procedure in relation to the above mentioned lawsuit.  
3. Make the analysis of the basic solution of this lawsuit considering the elements of the material law in this agreement.

				
Methodology

· Interactive discussion based on case laws shared preliminarily and presented in the program. The discussion may be enriched with other case laws that will be discussed considering the topics of interest during the elaboration of the topic. The discussion of domestic and foreign judicial practice will have a special space. 
· PowerPoint presentations in auditorium, cases for debate, study case. The organization of interactive séances with judicial debates and discussions. 
· The organization of interactive hearings with judicial debates and discussions related to controversial provisions of legislation, with judicial vacuums or cases that are not resolved explicitly by the law, ionterpretations of new laws that arise, analysis of scientific articles published in and out of the country, etc.
· Studies of cases of judicial practice. Discussion in every class of cases encountered in the judicial practice and their resolution from candidates being divided in work groups or working with the auditorium. 
· The engagement of candidates with the preparation of independent assignments related to serious and relevant problems of practice, in the form of essays or independent topics. These assignments may be accomplished individually by every candidate or by dividing them in work groups of three – four people.  
· Sessions combined with other subjects, in cooperation with relevant lecturers.
· Preparation of mock trials organizing candidates in the roles of the actors of the process; judges, prosecutors, lawyers, experts, etc. 
· The organization of meetings and of visits to justice institutions of all levels as well as of institutions related to them. 

Compulsory literature	
· Judgments of the Constitutional Court: no. 9/ 2003; no. 14/ 2005; no. 8/ 2006; no. 22/ 2006; no. 23/ 2007; no. 24/ 2008; no. 27/ 2009; no. 12/ 2010; no. 31/ 2012; no. 36/2012; no. 55/ 2013; no. 53/ 2014; no. 22/ 2016;
· The Selection College of the Constitutional Court, judgment no. 170, date 13.10.2014; 	


TOPIC  XIX: Instruments of appeal, appeal and appeal judgment,	(6 classes), Weeks  24 and 25 (Vangjel Kosta)
		

Methodology

Debates on different case laws. Relevant work practice. Improvisation process for the examining of the appealing application. 


Topic description  

· Topics on appeal and trial in the appeal court intend the consolidation of knowledge regarding the interpretations of courts on cases related to appeal in general, with the specifics of appeal, recourse, specific appeals, applications for review. The separation of appeals in common tools and in extraordinary tools; criteria used to make this division and the influence on the judicial practice of the specifics of the above mentioned criteria.
· It is considered important the constitutional elaboration of the right of appeal and of conditions on which it should be defined. Conventry and constitutional criteria of limitation, kinds of limitations of the right of appeal.
· Terms of appeal, method of calculation, consequences of the passing of deadlines, extension or restitution of deadlines have presented numerous problems in the judicial practice, including the engagement of the High Court through numerous practices by limiting even the necessity for the unification of the judicial practice.
· Different practices of the courts have created problems for a better evaluation of the concept of the “court which has given the decision” as a court where has to be filed the appeal. In different periods courts have had different approaches that yet are not unified in different courts.
· Constitutional jurisprudence has transmitted unclear attitudes regarding cases where the appeal has to be completed by establishing a deadline to the applicant by cases when an appeal should not be accepted without establishing a completion deadline.
· Amendments of the year 2017 have brought innovations regarding the “divided” examination of the appeals versus the same decision if they have different nature.
· Legal practice has demonstrated the importance of the concept of res judicata from the point of view of constitutional right of legal certainty. The Constitutional Court has given a precious contribution in the orientation of judicial practice versus the correct concepts of legal certainty that have to be shared by final judicial judgments.
· Regarding the judgment by the appeal court is important to be clarified concepts of the appeal court as a first instance court and its distinction from a law court. 
· Amendments of the year 2017 caused radical changes in former practice of constitutional jurisdiction in Albania by disciplining this judgment versus correct concepts of efficiency as well as clearer legal options to avoid abusive attitudes of litigant parties with procedural rights.
· Amendments are related through an efficient (secure) notification, to the natural limitations of the trial in the appeal as a controlling continuation of a former judgment and not as a “new judgment”, as well as with efficient procedural mechanisms as well as, with efficient procedural mechanisms, such as the judgment in the counseling room without the presence of parties, fast deadlines for the judgment of appeals of simple procedural nature.

Self-study questions  

· Is the right to appeal “a fundamental right”?
· Can the right of appeal be limited? What is the instrument of limitation and the criteria?
· What are the criteria through which should be done the division of the instruments of appeal in “common” and “extraordinary”?
· What are the specific features of the “procedural action or of the application or of the procedural act that can not be filed by post” and for which the deadline “in days” is limited with the official schedule and not with the hour 24 of the last day?
· Is there any difference for the calculation of the deadline between the party in absence and the party that is present while is notified the decision of the court?
· What happens if the party has been present in trial but, the reasoned judgment is communicated after the passing of the preclusive one year term? How could be evidenced the “invalidity of notifications”; special judicial process? Which will be the procedural instrument? Lawsuit? Object? 
· Procedure for the judgment of the application for restoring within deadline, should be called the interested parties or simply is notified the decisions after the consideration of the court “on acts”?
· Should the application be considered incomplete if is not accompanied by the appeal?
· If not, is established a new term or is established the remained part of the deadline from the end of the obstacle – reasonable cause?
· Should be considered a “reasonable cause” the lack of the knowledge of the process because of the invalidity of notifications?
· Should the court where is filed the appeal consider “admission” or simply the “non admission of the appeal”? If ‘yes” in what forms is evidenced the “admission”? How should be interpreted the changes of formulation between the civil judgment and the administrative judgment for accepting the appeal? 
· Is the absence of the power of attorney of the lawyer who signs the appeal considered a “deficiency” to be regulated or a cause for the immediate non-admission of the appeal?
· In the conditions when the non admission of the appeal may be noticed in every level of judgment, should a higher court make it part of the judicial debate when are noticed circumstances of the non-admissibility of the appeal?   
· If the court along with the final decision orders the temporary execution of the decision, should it notify in disposition the right of special appeal for the order of temporary execution?
· How should be understood the expression of the Constitutional Court, “considers that the limits of the enforcement of the principle of res judicata are established in strict relation with the core of the dispute in judgment”? If the court has considered a fact that has been relevant to the resolved dispute, should be considered the evaluation of this fact as res judicata?
· How should be understood the expression used by the United Colleges of the High Court in the Unifying Judgment no. 3/ 2012 that, “…the court, alike the other parties has to consider attentively the claim, to understand its object and the claims of the plaintiff party.” 
· What is the difference between the trial of the court and the trial of  law? Is the evaluation of the fact related to the application of procedural law? If yes, what is the difference between the “judgment in fact” and “the only judgment of the law”?
· What are the consequences of the “resignation from the appeal” on the opposing appeal?
· If there are some parts that have won the trial and the appeal is done only for one of the parties, should the others have the right to present a claim?
· What are the causes of decadence in cases that are considered “mainly” by the court?
· What is the difference between the “partial/complete reopening of the judicial investigation” and the “new facts and evidences” in the judgment in appeal?
· What about the evidences that prove the “absence of former recognition or impossibility” should they be considered “new”? (The difference between material and procedural facts)?
· Is the judgment of decisions for the “restitution of claim” subject of the counseling procedure and the 30 days deadline? 
· How do you understand the difference between the “annulment of the decision” and the  “change of the decision” with diametrically opposite solutions,  (for example, from claim acceptance to claim refusal)?
· Is it considered violation of the right of appeal the fact that recourse is a “limited” procedural means in cases when the court of appeal, because of a specific law, makes trials as a basic court, (directly in the appeal without being judged preliminarily by the first instance court)?



The main topics
· What is appealing? 
· Appealing as a constitutional right and its limitations, kinds of limitations, criteria, jurisprudence of the Constitutional Court and of the ECtHR on restriction criteria and its efficiency;
· What are the appealing instruments? Their division in common and extraordinary instruments;
· Deadlines of appealing, methods of their calculation, extension of deadlines, preclusivity, restitution of terms, procedures that are followed to re-establish the lost deadline of appealing;
· The court where is submitted the appealing, admission and non-admission of the appealing by the “court that has given the judgment”, the concept of the “court that has given the judgment”, procedure of the judgment of the admission and non-admission of the appeal;
· Cases in which the appeal is not accepted by the specifics of the determination of the deadline for the completion of deficiencies;
· Specifics of the union of the appeals versus the same sentence and specifics when the appeals are of different kinds;
· The authority of the in effect judgment; the difference from the final judgment, the importance of the res judicata concept as an essential element of the constitutional law of the “legal safety.” The enlargement of the res judicata concept beyond the disposition of the final judicial judgment;
· Specifics of the appeal trial as a mechanism for the correction of possible mistakes completely, in fact and in law;
· Specifics of the application of the general rules of notification in the appeal trial;
· Innovations of the amendments of the year 2017 regarding the limitations of the examination of the appeal, with the restrictions for the presentation of new facts and evidences, specifics of exclusions;
· Specifics of the counseling room in the appeal trial;
· Cases of the judgment by the appeal as an “initial trial” and specifics of provisions of procedure for the judgment in the appeal court.

Case Law 1 (Topic, “appeal and appeal judgment”)
The citizen A, claiming the illegal possession of property by citizen B, went to the court with a claim with object, “the obligation of the defendant … to release and deliver the local with residence …. the obligation of the defendant ….to pay the reward for the use of the local, in the sum of …. lekë”. 
The First Instance Court …, by decision no. x, date 21.5.2008, has decided, “the obligation of the defendant B to release and deliver to the plaintiff A the local with residence at …. The obligation of the defendant B to pay to the plaintiff A a reward for the use of the local, in the sum of … lekë”.
Circumstances of judgment in the appeal court 
Against the above mentioned judgment is filed an appeal by the defendant B.
Regarding the trial in the court of appeal …, it is proved that the appeal against the judgment of the first instance court is filed by the lawyer that has presented the defendant in the first instance trial. The power of attorney for the presentation is done verbally to the first instance court. In the declaration of presentation there are no expressions related to the right of the lawyer to present the claim against the decision or to present the defendant in the court of appeal.
To the appeal court, the defendant has confirmed the signature of the appeal by the lawyer as a will delegated by him and has asked that the same lawyer should represent him in trial to the appeal court.
The appeal court has proceeded regularly with the process hearing both parties on the basic claims without contesting the deficiencies of the appeal.
At the end of the trial the appeal court, by decision no.y, date 14.6.2010, has decided, “Rejection of appeal done versus decision no. x, date 21.5.2008, of the First Instance Court …”.
Reasoning the absence of the legitimacy of the lawyer without the power of attorney to submit the appeal. 



Issues for discussion
1. Are we in front of the cause foreseen by the Article 450 (ç) of the Code of Civil Procedure, “is done by a person who is not legitimated to make the appeal” in the case of the signature of the appeal by the lawyer without having the power of attorney to sign the appeal?
2. Are the conditions foreseen by the Article 455 of the Code of Civil Procedure for the “completion of the deficiencies of the appeal”?
3. Can the court of appeal decide the “rejection of the appeal” if the first instance court has not accepted the appeal?
4. Can the court of appeal decide the “rejection of the appeal” without notifying preliminarily the parties on the deficiencies of the appeal that is under judgment in the first instance level?
5. Has the court of appeal done a fair trial process?

Case Law  2  (Topic, “appeal and appeal judgment”)
By the civil judgment no. x, date 13.4.2004, of the First Instance Court …, is decided “the sharing of the real estate”, registered at the Office of the Registration of Real Estates  … as a real property with no. 1/486, located in the cadastral area 8562, with property description residential house located on … with limitation in co-ownership of LL.S for  4/9 unshared part of the property, TH.S for 2/9 unshared part of the property and E.S for 3/9 unshared part of the property, resolving the co-ownership on this property.”
2. Judgment no. x, date 13.4.2004, of the First Instance Court … has taken a final form without being appealed by litigant parties on 29.4.2004.
3. In this trial the defendant party, TH.S, has been in absence, for this cause the court has shared the notification to make possible the notifying for the making of trial hearings.
4. By judgment no.y, date 6.9.2005, of the First Instance Court is issued the inheritance certificate for the deceased TH.S, being established as his sole legal inheritor V. S.
In the reasoning part of this decision is defined that TH.S was dead on 25.8.2002 under the data of death certificate.
5. In these circumstances the inheritor of the deceased TH.S, V.S, was addressed tot the First Instance Court … claiming the reposition in deadline of the right of appeal versus the civil judgment no. x, date 13.4.2004, of the First Instance Court …, reasoning that the judgment done for the sharing of a part of residential house, is done in the absence of the defendant party.

Issues for discussion
1. Is V.S legitimized to exercise the right of appeal versus the judicial sentence no. x, date 13.4.2004, of the First Instance Court …, in which she has not been party?
2. Should “the judgment of the case with party a deceased person” be a cause for the “reposition of the appeal in deadline ”?
3. You are the judge of the case and you should decide on this application.
4. Share the disposition with a short reasoning of the decision.


Methodology

· Interactive discussion based on case laws shared preliminarily and presented in the program. The discussion may be enriched with other case laws that will be discussed considering the topics of interest during the elaboration of the topic. The discussion of domestic and foreign judicial practice will have a special space. 
· PowerPoint presentations in auditorium, cases for debate, study case. The organization of interactive séances with judicial debates and discussions. 
· The organization of interactive hearings with judicial debates and discussions related to controversial provisions of legislation, with judicial vacuums or cases that are not resolved explicitly by the law, interpretations of new laws that arise, analysis of scientific articles published in and out of the country, etc.
· Studies of cases of judicial practice. Discussion in every class of cases encountered in the judicial practice and their resolution from candidates being divided in work groups or working with the auditorium. 
· The engagement of candidates with the preparation of independent assignments related to serious and relevant problems of practice, in the form of essays or independent topics. These assignments may be accomplished individually by every candidate or by dividing them in work groups of three – four people.  
· Sessions combined with other subjects, in cooperation with relevant lecturers.
· Preparation of mock trials organizing candidates in the roles of the actors of the process; judges, prosecutors, lawyers, experts, etc. 
· The organization of meetings and of visits to justice institutions of all levels as well as of institutions related to them. 

Compulsory literature	
· Judgments of the Constitutional Court: no. 9/ 2003; no. 14/ 2005; no. 8/ 2006; no. 22/ 2006; no. 23/ 2007; no. 24/ 2008; no. 27/ 2009; no. 12/ 2010; no. 31/ 2012; no. 36/2012; no. 55/ 2013; no. 53/ 2014; no. 22/ 2016;
· The Selection College of the Constitutional Court, judgment no. 170, date 13.10.2014; 	
· Unifying Judgment of the High Court: no. 979/ 2000; no. 1030/ 2000; no. 14/ 2001; no. 20/ 2007; no. 2/ 2012; no. 3/ 2012;
· Judgments of the Civil College of the High Court:  
· Judgment no. 831, date 12.5.2005;
· Judgment no. 00-2006-923 (1355), date 19.12.2006;
· Judgment no. 00-2013-570 (73), date 29.1.2013;
· Judgment no. 00-2013-596 (106), date 7.2.2013;
· Judgment no. 00-2013-2565 (383), date 2.7.2013;
· Judgment no. 00-2016 - 715 (70), date 10.3.2016.


Texts 
· Comparative view on civil procedure, Group of Authors;  
· Kola Tafaj, Flutura, & Vokshi, Asim, Civil Procedure,   IInd edition; 
· Brestovci, Faik,  Civil Procedural Law, Prishtinë, 2002;   
· The Convention of the Hague on the Recognition and Enforcement of Foreign Judgments in Civil and Commercial Matters, adhered by law no. 10194, date 10.12.2009;    	
· The Convention of the Hague Conference on Civil Procedure, approved by law no.10182, date 29.10.2009;   
· Convention of 15 November 1965 on the Service Abroad of Judicial and Extrajudicial Documents in Civil or Commercial Matters, approved by law no. 9554, date 8.6.2006 and published on the Official Journal, date 6.7.2006; 
· Additional Protocol to Convention on the European Information on Foreign Law, Strasbourg, 15.III.1978, ratified by law no. 9488, date 13.3.2006; 
· Convention on the European Information on Foreign Law, ratified by law no. 8703, date 1.12.2000;  
· Additional Protocol to the European Agreement on the Transmission of Applications for Legal Aid Moscow, 4.X.2001, ratified by law no. 8882, date 18.4.2002;  
· The European Agreement on the Transmission of Applications for Legal Aid, Moscow, 4.X.2001, ratified by law no. 8705, date 1.12.2000. 

Supporting literature
· Lamani, A., Civil Procedure of the Republic of Albania, 1962; 
· Çeço, S., Civil Procedural Law in the People’s Socialist Republic of Albania; 
· Lamani, A., Civil Procedure of the Republic of Albania, 1962; 
· Brati, A., Civil Procedure, I st edition, 2008;
· Manuale di diritto processuale civile, Andrea Lugo, (updated);
· Procédure civile, Jean Vincent, Serge Guinchard;
· European Convention on the Calculation of Time-Limits, European Treaty Series - No. 76, Basle, 16.V.1972;
· Florjan Kalaja, Problems encountered with the notification of reviewing judgments; 
· Judgment no. 1218 act, date 14.5.2015, of the First Instance Court of  Vlorë.

Internet websites 

· http://www.gjk.gov.al/
· http://www.gjykataelarte.gov.al/
· https://www.gjykataeapelittirane.al/
· http://www.gjykatatirana.gov.al/
· https://hudoc.echr.coe.int
· https://www.academia.edu/


· TOPIC  XX: 	Recourse and trial to the High Court, (6 classes), Weeks  26 and 27 (Vangjel Kosta)

· Recourse and procedure of recourse, the content of the submission of recourse, counter-recourse, suspension of execution, rejection of recourse.
· Procedure of trial to the High Court, examination to the United Colleges, judicial examination, making the decision, the non-repetition of recourse, resignation from recourse, authority or judicial importance of the instructions and conclusions of the High Court for the court that re-judges the case.
· Unifying judgment of the United Colleges of the High Court, its importance and legal nature.  


Topic description  
Recourse is an ordinary instrument of appeal that invests the High Court, as the highest level of ordinary (non-constitutional) jurisdiction, to consider the respecting of the material or procedural law by the court of the fact, the first instance court and the appeal court. Being the highest level of ordinary jurisdiction, the judgment of the high court represents the completion of the judgment on disputes, and the interested parties may claim for extraordinary instruments of appeal to correct the deficiencies pretended by the judicial activity.
Although the High Court is considered “The court of law”, it does not have the exclusiveness of the evaluation of the enforcement of law regarding the resolution of disputes. Even the courts that are considered as “the courts of fact’ have the permanent duty to implement and interpret the law based on facts that are considered as verified in the judgment of the dispute. The essential change, that after the amendments of the year 2017, is related to the leading role of the High Court in the understanding and interpretation of the law, through unifying judgments. This highly emphasized role is expected to play a positive role in the reliability of the judicial system in public. The public considers naturally if the law is applied equally in spire of the parties involved in dispute. The same interpretation of the law for the same (similar) facts transmits better public credibility and in this direction the role of the High Court is the most important. 
This role, that determines a new dimension for the High Court, as a court that in its activity goes beyond the limits of the “Resolution of a relevant dispute”, is accompanied even by causes of the legitimation of the recourse to the High Court. The main distinction stands in the fact that actually should not be legitimated the recourse by the claim for the “non respectation of material or procedural law” by the first instance court but, even the importance this violation has considering the judicial practice in the meaning of  its “development”, “unification” or “change.”


Self-study issues/questions  
· Is the claim for “violation” of material and procedural law a “cause” for the legitimacy of a recourse to the High Court?  
· How should be understood the concepts of “development”, “unification” and “change” of judicial practice as causes that legitimate recourse?
· Have the first instance courts the possibility to (the First Instance Court and the Appeal) “challenge” the unifying practice of the High Court? Is this challenge an opportunity for the reaction of the High Court in the updating of the judicial practice according to the necessities that represents the social-economic development of the country?
· Is it necessary that the High Court, after considering in the counseling room the accepting of recourse for examination to define the “cause” that legitimizes the examination of recourse in the judicial séance?  
· How should be understood the expression, “The High Court does not consider facts and evidences but considers the enforcement of procedural law by the first instance courts in the evaluation of facts on the analysis of evidences”?
· Is the recourse legitimated pretending that the material/procedural law applied by the first instance courts is in opposition to the Constitution?
· Should be recoursed intermediate decisions on which the procedural law envisages a  “special appeal”? How long is the deadline of this instrument of special appeal? What is the procedure of the judgment of these claims in the circumstances that procedural law does not have a special regulation?
· Is “the delay to the court where is sent a case for territorial or substantive jurisdiction from another court”, an instrument of appeal? 
· How should be considered the recourse (deadline, causes) versus non-final decisions of the first instance court that are considered as “based on law” by the appeal court?
· How should be considered the recourse (deadline, causes) versus the appeal decisions on the “rejection of appeal”?
· What are the characteristics of the judgment in the counseling room of the High Court? Are the parties notified? Do parties have the possibility to represent their attitudes in the written form?
· What are the decision-making limits in the counseling room?
· Should be notified the decision on the rejection of the recourse by the parties in process? If yes, in what ways? By means of individual notification or as is notified generally in the trial at the High Court?
· How should be reasoned the decisions of the rejection of recourse - only with formal expressions that ... “there are no legal grounds for recourse” or by answering to the applications of recourse through causes claimed for recourse?
· What are the features of the examination of applications for the exclusion of the judge of the High Court?
· What are the specifics of the examination of the applications for the suspension of the execution of the judgment, of the revoking of the suspension, of the realization of the principle of contradiction and of the transparency of the activity of the High Court in these procedures?
· Should be considered “efficient” the method of the notification of parties for the judicial séance through the “notification of the date and time of the judgment” only through public notification?
· Should give up from the judgment of lawsuit or from the right of lawsuit, the plaintiffs in the High Court?
· What are the limitations of the judgment to the High Court?


The main topics
Causes of recourse in the civil judgment 
· Reference to the judicial practice of the High Court or of the other courts, (if there is a former practice of the High Court);
· The insufficiency of the “non-respecting” of the material or procedural law to legitimate the recourse;
· The concept of “development”, “unification” and “change” of the practice of the High Court through recourse;
· Causes of the “invalidity” of judicial sentences – serious procedural violations – as a special cause of recourse,  (regarding the Article 467 of the CCP);
Civil judgments object of recourse 
· Intermediate judgments object of recourse;
· Intermediate judgments that are appealed separately;
· Authority through presentation by the courts;
· Ordinary special recourse of intermediate judgments;
· Reflections on the special recourse versus the intermediate judgments;
· The deadline of the special recourse versus the intermediate judgments;
· Non-final judgments object of recourse;
· Taking the matter out of jurisdiction;
· Judgments of the court of appeal on the rejection of the appeal;
· Recourse versus the judgments of the stay of the judgment;
· Final judgments object of recourse;
· Proposals for amendments to the law;
Judgment to the counseling room 
· The determining of the date of trial in the  counseling room and the acceleration of judgment;
· Limits of judgment in the  counseling room in the High Court;
· Non-publication and non-notification of the decision of the rejection of recourse;
· The reasoning of decisions of the rejection of recourse;
· The non-reasoning of minority in the decision of rejection;
· The judgment of the exclusion of judges;
· Judgment in the counseling room and temporary procedural measures;
· Judicial practice on the suspension of the execution of the decision;
· Judgment in the counseling room of the intermediate decisions on which the law recognizes the special appeal;
· Judgment in the counseling room of the applications for the correction of mistakes;
Judgment in judicial hearing
· Notification  through the announcement of the judicial hearing;
· Reflections on the notification through public announcement;
· Enforcement through analogy of paragraph 6 of the Article  460 of the CCP;
· The establishment of the trial date and acceleration;
· The casting of the second lot for the appointment of the judicial body;
· The giving up from recourse;
· Limits of judgment in the judicial hearing at the High Court;
· Judgment procedures;
The giving of decision
· Annulment of the decision of the court of appeal and the leaving into force of the decision of the first instance court;
· Annulment of the decision of the court of appeal and the submission of the case for judgment at the court of appeal with another trial jury;
· Annulment of the decision and of the stay of the trial of the case;
· The notification of the judgment;
Judicial of the extraordinary appeal 
· Unifying judgment of judicial practice;
· Amending judgment of judicial practice. 

Case Law no. 1, (Topic: Recourse)
Case circumstances	
To the Civil College of the High Court, the applicant, State Advocacy has submitted the application for the suspension of the execution of decision no. 29, date 9.10.2019, of the Appeal Court …, as it is reflected to the introductory part. Referring to the acts administered in the first instance courts results that the plaintiff A, has gone to the Court of Appeal  … through a lawsuit with object, “change of the decision of the ATP versus the accused party that is the Agency for the Administration of Properties (AAP). The Court of Appeal …, through decision no. 29, date 9.10.2019, has decided: “1. The acceptance of the claim. 2. Annulment of decision no. 1540, date 22.2.2019 of the ATP, Tirana, leaving in force decision no. 13, date  6.8.1996 of  KKK Pronave (KKK Properties),City Council…. Judicial expenses, as they are done.” 
Versus the decision no.29, date 9.10.2019, of the Court of Appeal of Korça, on
8.1.2020, has done recourse, the State Advocacy and simultaneously through an application integrated into recourse has requested the suspension of the above-mentioned decision, under the Article 479 of the CCP. In the recourse are presented causes on why the decision of the Court of Appeal ... is taken in opposition with the law, but is not presented any reason and cause on why the judicial sentence is final and has to be suspended. 

Issues for discussion
1. Should the Civil College of the High Court examine an application for the suspension of the execution of a decision of the court of appeal if the application does not have causes for which is required the suspension?
2. Should be imposed the suspension of the execution of a judicial sentence of the court of appeal in cases when this court has examined a dispute as a basic court, (without passing to the first instance court) under law no.133/2015, On the administration of property and the completion of the process of the compensation of properties? 

Case Law 2
The First Instance Court … through decision no. 108 (286), date 23.2.2017, has decided: 
1. The incompetence of the First Instance Court of Vlora, for the judgment of the civil case no. 2904, date 16.11.2016. 
2. The submission of the case for competence of judgment to the Court of Appeal... 
3. Versus this decision is allowed appeal within  5 days in the High Court.

Circumstances 
Considering the acts of the trial file has resulted that, the plaintiffs have cclaimed to be owners on a real estate of 1150 m2 of surface. Also, the plaintiff has pretended that the title of the property of (private) defendant parties, concretely judgment no. 52, date 17.8.2007, of  ZRAKKP district … creates overlapping with the title of the property of the plaintiff on this property. As above mentioned, the plaintiff has gone to the court through a lawsuit and have required the partial annulment of judgment no. 52, date 17.8.2007 of  ZRAKKP district … and decision no. 18, date 15.1.2008, of the  të AKKP in the name of defendant parties as well as recognition as owner for this property.
The Court of Appeal …, through decision of the date 4.4.2019, has decided to present to the High Court the approach on the subject competence, representing that:
· The dispute in the concrete case is in the competence of the First Instance Court ...;
· Inspite of the formulation of the object of the lawsuit, the application of the plaintiff for the opposition of the decision of ZRAKKP District ... and the decision of the  AKKP is not the main claim of lawsuit, since the cause of lawsuit is strongly related with the claimed ownership rights, that are resolved only in a judicial way, through the trial jurisdiction;
· The dispute is arisen between two private subjects regarding their rights of ownership on the object that is subject of judgment and this dispute cannot be judged neither by ATP nor by the Court of Appeal. Under the Article 29 of law no. 133/2015, the Court of Appeal examines simply cases referred under this provision and that are moved only by the interested party, that is affected by this decision of the ATP and by the State Advocacy, within 30 days by the notification of the decision of the ATP and simply for issues that are within the field of the enforcement defined by the Article 3 of the law.

Issues for discussion
1. Which should be the decision of the Civil College of the High Court on this application of the court of appeal …, considering law no. 133/2015, on the administration of property and the completion of the process of the compensation of properties. In the Article 29 of which … is foreseen that, “Versus this judgment of the ATP for the recognition of the right, the interested parties and state advocacy have the right of appeal within 30 days from the date of the notification of this judgment, at the Court of Appeal under the rules of the Code of Procedure of the Republic of Albania.” 


Methodology
· Interactive discussion based on cases shared preliminarily and presented in the program. Also, the discussion may be enriched with other case laws, that will be discussed depending on topics of interest during the elaboration of the topic. A special place will have even the discussion of domestic and foreign judicial practice. 
· PowerPoint presentation in the auditorium, cases for discussion, case studies. Organization of interactive sessions with debates and judicial discussions. 
· Organization of interactive sessions with debates and juridical discussions regarding discussable provisions of legislation, with judicial vacuums or issues that are not resolved explicitly by the law, interpretation of new – coming laws, analysis of scientific articles published in and out of the country, etc.
· Study of cases of judicial practice. Discussion in every class of case laws issued by the judicial practice and their resolution by candidates being divided in working groups or working with all the auditorium;
· The assignment of candidates with the preparation of independent assignments related with serious and relevant problems of practice, in the form of essays or independent topics, being oriented preliminarily with the essential literature for the preparation of the topic. These assignments may be realized individually by every candidate or by dividing them in groups of three – four persons. 
· Sessions combined with courses of other subjects, in cooperation with relevant lecturers.
· Preparation of mock trials dividing candidates in the role of the actors of the process as judges, prosecutors, lawyers, experts, etc. 
· Organization of meetings and visits to the institutions of justice of all levels as well as of institutions related to them.

Compulsory literature	
Judgments of the Constitutional Court: no. 61, date 5.7.2001; no. 106, date 1.8.2001; no.161, date 30.10.2001; no.198, date 19.12.2001; no.210, date 27.12.2001; no.231, date 22.11.2002; no. 31, date 1.12.2005; no. 22, date 26.7.2006; no. 17, date 30.4.2007; no. 7, date 9.3.2009; no. 27, date 24.6.2013; no. 36, date 30.6.2014; no. 83, date 30.12.2015; no. 44, date 19.7.2016; no. 87, date 30.12.2016; no. 7, date 7.2.2017; no. 20, date 20.3.2017; no. 56, date 25.7.2017; no. 10, date 3.4.2018.
 
The High Court  
· Judgment no. 11115-03021-00-2015, of the Basic Register, no. 00-2017-2384 of decision (163), date 7.12.2017, of the Civil College of the High Court; 
· Judgment no. 11243-03276-00-2013, of the Basic Register, no. 00 - 2017 - 2704 of decision (823), date 31.10.2017, of the Administrative College of the High Court; 
· Judgment no. 31001-04141-2014, of the Basic Register, date 3.4.2018, of the Administrative College of the High Court;
· Judgment no. 31003-02203-00-2016, of the Basic Register, no. 00-2018- 59, of decision  (25), date  6.2.2018, of the Administrative College of the High Court; 
· Civil College of the High Court no. 128 Register, date 6.5.2020; 
· Judgment no. 7, date 16.1.2018, of the Administrative College of the High Court;  
· Civil College of the High Court no. 11243-01025-00-2019, of the Basic Register, no. 00-2019-262 of judgment,  date  9.5.2019,
· Civil College of the High Court no. 128 of the Basic Register, date  6.5.2020. 

Texts 
· Comparative view on civil procedure, Group of Authors;  
· Kalaja, Florjan., Fullani, Arjana, Judgment to the High Court; 
· Kola Tafaj, Flutura, & Vokshi, Asim, Civil Procedure,   IInd edition; 
· Brestovci, Faik,  Civil Procedural Law, Prishtinë, 2002;   
· The Convention of the Hague on the Recognition and Enforcement of Foreign Judgments in Civil and Commercial Matters, adhered by law no. 10194, date 10.12.2009;    	
· The Convention of the Hague Conference on Civil Procedure, approved by law no.10182, date 29.10.2009;   
· Convention of 15 November 1965 on the Service Abroad of Judicial and Extrajudicial Documents in Civil or Commercial Matters, approved by law no. 9554, date 8.6.2006 and published on the Official Journal, date 6.7.2006; 
· Additional Protocol to Convention on the European Information on Foreign Law, Strasbourg, 15.III.1978, ratified by law no. 9488, date 13.3.2006; 
· Convention on the European Information on Foreign Law, ratified by law no. 8703, date 1.12.2000;  
· Additional Protocol to the European Agreement on the Transmission of Applications for Legal Aid Moscow, 4.X.2001, ratified by law no. 8882, date 18.4.2002;  
· The European Agreement on the Transmission of Applications for Legal Aid, Moscow, 4.X.2001, ratified by law no. 8705, date 1.12.2000.

Supporting literature
· Lamani, A., Civil Procedure of the Republic of Albania, 1962; 
· Çeço, S., Civil Procedural Law in the People’s Socialist Republic of Albania; 
· Lamani, A., Civil Procedure of the Republic of Albania, 1962; 
· Brati, A., Civil Procedure, I st edition, 2008;
· Manuale di diritto processuale civile, Andrea Lugo, (updated);
· Procédure civile, Jean Vincent, Serge Guinchard;
· European Convention on the Calculation of Time-Limits, European Treaty Series - No. 76, Basle, 16.V.1972;
· Florjan Kalaja, Problems encountered with the notification of reviewing judgments; 
· Judgment no. 1218 act, date 14.5.2015, of the First Instance Court of  Vlorë.

Internet websites 

· http://www.gjk.gov.al/
· http://www.gjykataelarte.gov.al/
· https://www.gjykataeapelittirane.al/
· http://www.gjykatatirana.gov.al/
· https://hudoc.echr.coe.int
· https://www.academia.edu/


· TOPIC XXI:  II. Reviewing, (3 classes), Week  27  (Vangjel Kosta)  

Application for review and cases of review, deadlines of the submission of the application, judgment of the application from the High Court.	 					

Topic description  

Application for review is an extraordinary instrument, through which is required the review of a final judicial judgment, that has the authority of res iudicata, and being so the interested party may ask for the review of a judicial judgment only for a limited number of causes, foreseen explicitly by relevant procedural provisions.
In doctrine and in jurisprudence, including the constitutional jurisprudence, there have been debates on the necessity of the difference between the “final decision” and “the in effect decision.”
In this debate, by decision no. 170, date 13.10.2014, the Constitutional Court is expressed that, “The meeting of judges consists on the fact that ECtHR is stated that, if judicial judgments can be object of further control, in spite of competences of the organ that exercises them, they have to be considered obligatory. However, under the Meeting of Judges, this attitude of the ECtHR is done for the purposes of the Articles 6 and 35 of the ECHR, two provisions that support the application of final and obligatory decisions, that require the completion of the criteria of acceptability (exhaustion of the instruments of national efficient appeal)...”
In spite of these discussions, is important to be understood the essence of the “application for review”, as an extraordinary instrument of appeal. Should be understood that the consideration “extraordinary” is not simply connected with the specifics of this instrument of appeal, since each instrument of appeal has its specifics, but considering the fact that is applicable only with the conditioning of the absence of the efficient instrument of appeal. Unlike ordinary instruments, extraordinary appeals oppose the in effect decisions intending the correction of their possible mistakes that do not derive from the “mistakes of the court during the trial”, but with impossible circumstances to be recognized from the court in the common trial.
Being not a common instrument of appeal, the application for review, if is not considered according to its meaning risks directly the important constitutional principle of “legal certainty”, that is strongly connected with the enjoy of the fundamental rights and freedoms of each subject of law, that enjoy these rights through an in effect judicial sentence.
Legal certainty has essentially the legal guarantees that a judicial judgment is controlled by the controlling bodies and should have efficient possibilities of the restitution of the rights violated through their execution.
The right understanding of the circumstances in which through the application for review is reopened the examination of a resolved dispute becomes much more important in the circumstances of the amendments of the year 2017 that “decentralized” the judicial competence in the examination of these applications, that due to sensitivity, before have been exclusivity of the High Court.  

Self-study issues/questions  
· Legitimation, is it limited in report with the ordinary instruments of appeal, only parties, what about third persons, are they legitimized?
· Does the lack of the limitation of the deadline (in the form of preclusivity) create problems with the principle of legal certainty from the point of view of the ECtHR?
· Should be used in the meaning of the new evidence the evidences that are formed during the judicial trial, for example the “declarations of the witness”?
· Should be used as “new evidence” a “private” act of expertise received due to the application of the party by a person licensed in the relevant field?
· Is a “new circumstance” the lack of knowledge for a sublegal act that has been in force in the time of the resolution of the divergence by the court?
· Should be used the decision on the stay of the criminal issue by the prosecutor, for obstacles of the continuity of the criminal responsibility, in case “declares” the act falsified?
· Is every judgment of the ECtHR that notices the violation of the standards of the ECHR as cause to abrogate the judicial sentence through the application for review?
· How should be understood the expression, “the highest court that has judged the case in the basic level”?
· Are considered “judgments in the basic level” the judgment of the stay of the case, the judgment of “non-acceptance of the appeal”, the judgment of the non-acceptance of recourse? What about the cases when the highest court has considered as based the judgment of a lower court deciding to “leave in force” the judgment, what is the court of authority to consider the application for review?
· Is the judging process divided into two phases, preliminary verification of conditions and the examination on the basic level of the application for review?
· Should be applied the general rules of judgment (preliminary actions, declaration of defense, preliminary hearing) and how are these applied by courts of different levels?
· Should be called the parties if the court considers the application for review as non-acceptable? What about if considers that formal criteria of the legitimation of the application are present?



The main topics 

· Legitimation, subjects that are legitimized, differentiations with legitimation in report with ordinary instruments of appeal;
· The concept of “new circumstances” and of “new evidences”;
· The untruthfulness of the statements of the witness, expert, the evidencing in absence of the conclusion with a final criminal sentence because of obstacles;
· The criminal conviction of parties, representative or members of the trial body – the influence of the “criminal act” in the method of the resolution of disputes;
· The role of the criminal verification of forged documents as elements for the legitimation of the application for review;
· Consequences of the annulment of the judicial judgment or of the administrative act on which is based the resolution of dispute;
· Consequences of the violation of legal certainty through contradictory decisions on the same dispute (decision that violates the principle of res iudicata);
· The functional competence of the court for the examination of the applications to review judgment;
· Effects (consequences) of the presentation of the application for review;
· Specifics of the procedure of the examination of the application for review in courts of different kinds  (fact – first instance and appeal, and “law”- high court);
· The specific case when the High Court may resolve by itself definitively the case without restituting to examine the facts by the court of fact. 

Case Law 

Topic: The review of civil judicial judgments 
Circumstances of the case law 
The courts of fact have accepted as evidenced that the plaintiff  A through decision no.…, date 17.1.1995, of the KKK of Properties … and the donation contract, date 6.5.1995 is converted into the owner of a piece of land of about  5000 m2, in the district … with restrictions. 
Under the decision of the KKK of Properties …, to him is restituted in nature the surface of 1000 m2 with restrictions: … as well as for another surface of about 4000 m2 is decided the restitution on the purpose of profiting the rent, under the Article 12/2 of law no. 7698, date 15.4.1993. 
The complete surface of 5000 m2  is within the surrounding wall of the trading company … where 1000 m2 are free while the rest is occupied by the building, trading object currently under the ownership of the defendants. 
Through the final civil judgment of the First Instance Court …no…., date 17.11.1997, is decided the refusal of the counter claim of the defendant B vs. the plaintiff counter claimed A with object the annulment of the above mentioned decision of the  KKK of Properties …
Also, by decision no.…., date 28.9.2004, of the Appeal Court…is imposed the obligation of defendants B, company V, C and  A.K.P. Dega … to recognize the plaintiff A owner on the surface 1000 m2 and 4000 m2  above mentioned.
On 13.11.2002 the defendant C, has bought at auction by the company V… under administration the (above mentioned) asset/object, that is registered as their property on 3.10.2003. In this contract in the part "object of the sale" is established that in this ownership (so, the land on which is established the building that is bought) by the  KKK of Properties … is restituted to the citizen A the surface 5000 m2 divided in two parts, where 1000m2 are restituted in nature and 4000 m2 are restituted for the effect of the rent. The plaintiff A has made a lawsuit based on the Article 296 of the Civil Code, with object:
I. The obligation of the three defendants to release and restitute the surface of 1.000 m2 of land that is at the Brick Fabric of Vlora that is under my ownership.
II. The solidary obligation of the three defendants to pay off the damage caused using illegally the surface of  5.000 m2 from date 3.8.2003 in the amount of  10.752.500 lekë plus the damage caused up to the execution of the decision, as well as judicial costs done for this case.
During the judgment of the lawsuit, the defendant party has submitted a counter claim, pretending the falsity of the decision of KKKP. … no.68, date 17.1.1995, based on the Article 270 of the Code of Civil Procedure and the Article 92/a of the Civil Code, the plaintiff party has claimed that in the process verbal of the meeting of the date 17.1.1995 of KKKP …. does not result that this administrative organ has taken any decision regarding the surface of the land that would be restituted in nature to the expropriated subject.  This fact, under this party is sufficient to declare the falsity of the decision of KKKP …no. 68, date 17.1.1995, after being signed by the head of this available organ, that in fact is not taken collegially, under the provisions of  law by the KKKP.…
The First Instance Court..., at the end of the judicial examination of the case, by decision no. 232, date 13.2.2006, has decided to accept the lawsuit and to refuse the counter claim submitted for judgment. This judgment referring to the legal basis chosen by the plaintiff has found as based on evidences and on law the relevant claim, after reasoning that the title of ownership of the plaintiff party is legal, registered in the mortgage registers and that he (the owner) does not have the possession of the object by a non-owner user of it (elements of the revindication claim). Also, based on the results of an act of expertise accomplished in harmony with the provisions of the Article 224/a of the Code of Civil Procedure has forced the defendant/counter-defendant party to pay the damage caused by the possession of the object, in the relevant monetary value. 
Regarding the refusal of the counter-claim, the First Instance Court of Vlora has reasoned that we are in front of an official act issued by the competent organ, by the concrete official servant. Under the court, if this act is issued out of the function of the official person, so in the exceeding of his competences, than this act is not false, but is invalid, a claim that is not done by the parties.
The First Instance Court … has reasoned that the defendant/counter-defendant party should make another counter-claim with another object to oppose this act. 
1. On the appeal of the defendant/counter-defendant party the case was taken under judgment by the Appeal Court … that by decision no. 667, date 15.12.2006, decided the leaving of the decision into force.
2. The Civil College of the High Court by decision no. 164, date 12.4.2011, has decided the leaving into force of the decision no. 667, date 15.12.2006, of the Court of Appeal.... 
3. In the taking of this decision this College has reasoned that, “...Normally, the first instance courts have noticed that the plaintiff party is the owner of the object, by a legal title and that does not possess the object because of a subject that possesses it without a legal cause or legal title. It is also fair the attitude of the courts regarding the obligation of the defendant party/counter-defendant party to pay a compensation referring to the Articles 608 and 640 of the Civil Code.
Regarding the claims presented in recourse by the defendant/counter-defendant party, that are related to the interpretations of the law  that the courts of the fact did in its refusal, the Civil College of the High Court finds them insufficient to violate the decisions that were taken by these courts .... Considering also these approaches of the United Colleges of the High Court, the Civil College of the High Court assesses normally the courts of the fact, in the respect of the Articles  6 and 16 of the Code of Civil Procedure, are not expressed beyond the object of the claim of the defendant party/counter-defendant party, that has pretended the falsity of an administrative act, decision of  KKKP. …. This act, holds the formal extremities required by the law, is signed by the head and has the seal of the administrative organ, and from the point of view of the Article 253 of the Code of Civil Procedure is a complete evidence for its content. 
Every claim on the invalidity of the administrative act (KKKP decision) eventually should have been done being based on the relevant provisions of the material and procedural law, allowing the court to give the opinion on this object of judgment.(...)”. 
4. In the support of the Article  494/a of the Code of Civil Procedure, the applicant C, has submitted to the High Court, the application for the review of decision no. 232, date 13.2.2006, of the First Instance Court …; decision no. 667, date 15.12.2006, of the Court of Appeal …; decision no. 164, date 12.4.2011, of the High Court of Tirana, presenting these causes:  
· Decisions are based on falsified documents for which I am informed after the giving of the decision of the Civil College of the High Court.
· By paper no. 10117, date 15.11.2011, of the First Instance Prosecution … is established the stay of the criminal proceeding no. 150, date 4.12.2006 for the citizen …. investigated for the criminal offense of the falsification of documents, decision no. 68, date 17.1.1995, a decision that has been object of the counter-claim in the case of review. The criminal case vs. the citizen … , head of the KKK of properties as subject of falsification of decision no. 68, date 17.1.1995,  of the KKK of properties is interrupted because of his death.
· By the acts of prosecution results that by the verification of the file of the  KKK of properties, the commission has not decided the restitution in nature of the surface claimed by the heirs of the former owner …from whom is bought the property by the plaintiff counter-claimed, the plaintiff A.

The reasoning of the decision of interruption:

13. “...In the concrete case, the decision no. 68, date 17.1.1995, although it is an official document, that is issued in the name of the commission, so of the competent organ, that keeps the seal of this commission and only the signature of the head of this Commission, has as instrument the data that do not respond to the truth. By this decision, the head of the commission … has possessed in the name of the commission for the restitution in nature of the surface of land of  5000 m2, while personal … and other members of the commission, have not decided for the restitution in nature if the surface of the land. The Head of the Commission  … present in the meeting of the date 17.1.1995 along with other members, is not expressed for the restitution in nature, while in the final decision reflects new information, information that do not respond to the truth  (the truth of the meeting), so, false information. Decisions of KKKP are decisions that are taken collegially and are not individual decisions of the head of the commission, so the taking of those decisions is only under the authority of the commission, only the commission has the right to take such a decision and it is not an exclusive competence of the head, is not a right that is recognized to the head. Under this meaning the head of the commission having available in the name of the commission for the restitution in nature of the land has falsified the content of the decision that was taken exactly by the commission in the meeting of the date  17.1.1995 by adding false information.  The part of the decision that talks for the restitution in nature of the surface of the land of about 5000 m2, is a part that is added to the decision that is taken in the meeting of the date  17.1.1995 of the commission. The non-existence of such correspondence with urban planning means that the head of the commission “has done this addition of the decision by presenting the added decision in the disposition  that is taken by the commission. At the end, we conclude that decision no. 68, date 17.1.1995  of former KKKP … is falsified and that the author of this falsification is the former head of  KKKP Vlorë …. Since the citizen …is dead, we should say that he was the author of the falsification ... but because of his death cannot exist the criminal liability.(...).”. 


Issues for discussion 

· Should be used the conclusions of the organ of prosecution in a decision of suspension a “final criminal decision, valid for the legitimation of an application for review of a final judicial séance”? 
· Make an assessment if basically, the decision of the stay of the organ of prosecution is a cause to review the final judicial judgment, no. 232, date 13.2.2006, of the First Instance Court...   


TOPIC XXII: Mandatory  execution, (9 classes),    Weeks 29 and 30  (Vangjel Kosta) 
· Executive titles, order of execution, territorial jurisdiction of execution;
· General principles and rules of mandatory  execution, execution in specific fields, execution of obligations in cash, general principles; 
· Execution on movable properties, auction, execution on immovable properties, auction;
· Specifics of the execution of obligations in cash of budgetary institutions on the amounts of bank accounts; 
· The availability of a movable item, the availability of an immovable item, the commitment of a certain action;   
· Instruments of defense versus mandatory execution; the invalidity of the executive title, the opposition of execution actions;
· Suspension and the stay of execution. 


Topic description  

Mandatory execution is an important closing topic of studies in the subject of Civil Procedure. The purpose of the mission of the court, as a state organ for the resolution of disputes would be unfulfilled if, the orders of the court for the method of the restoration of the violated right would remain of the declaration character and would not be restored through the procedure of the voluntarily or compulsory execution by means of the supporting power of the state.
It is important to be underlined that the first decision of the ECtHR vs. Albania (Case of Qufaj co. sh.p.k. v. Albania, (Application no. 54268/00), Judgment, Strasbourg, 18 November 2004, Final 30/03/2005) is related exactly with the weakness of the mechanisms of the Albanian state to guarantee the obligatory execution of the acts that legislation considers as such  (with executable obligations). In this decision is clarified even the importance of the obligatory execution as an important part of fundamental human rights, among which the right to a fair (judicial) process is considered as one of the most important values.
The Albanian legislation has undergone important changes in the reflection of the necessities to respond through efficient instruments to the accomplishment of the obligations that hold executive titles, recognized as so by the law. Among the most important reforms has been even the inclusion of the private sector, through the figure of the private executor, in the phase of the execution of the executive titles. But the positive influence that was caused by this change in a larger activation of the process of mandatory execution was accompanied even with the growth of judicial disputes in the field of compulsory execution. Private bailiffs naturally have great ambitions for the quick execution of the executive titles but, but on the other hand this activation is accompanied by great dangers for the non-respect of the legal interests and rights of the debtors. The head of the mandatory execution intends to create a reasonable balance between the legal interests of creditors and debtors and for parties that do not respect these rights, consequences are dangerous for the public interest and the public confidence to justice.
The most frequent creditors in this phase are banks and non-bank financial institutions. The importance of this sector in the stability of the financial market as a public interest is emphasized even by the jurisprudence of the Constitutional Court. The mechanisms of the restitution of credits in these institutions would be non-efficient if are not understood correctly the purposes of the legislator in the relevant regulation of this sector. Although the biggest problems are related with the difficulties of the functioning of the market of the sale of collateral real estates, a great importance takes the correct recognition of the report of the rights creditor – debtor in these sales procedures.
Instruments of the protection of the legal interests of the debtor by means of the lawsuit of the invalidity of the executive title or the opposition of the actions of the bailiff represent different problems in practice, considering that even the legislation in these cases has had frequent changes.  





Self-study issues/questions  

1. Is the mandatory execution part of the concept of  the “fair process”?  If yes, what are the arguments that classify it this way?
2. The executive title represents an obligation to be accomplished or an act to apply the execution ? Is there division or union in these two concepts?
3. Are all the judicial sentences, executive tittles in the viewpoint of the Code of Civil Procedure? What would be the separation criteria? Make an illustration with examples.
4. What would be the qualities of a notary act that holds such an obligation in cash to be considered an executive title? Is it sufficient only the reference of the title of the act (contract or notary act) or should be considered its content?
5. Should the acts for the giving of bank credit meet the same conditions as notary acts that have an obligation in cash to be an executive title? Does a bank contract that does not have a notary form, meet the conditions of the executive title?
6. Due to what documents should the creditor complete the cobndition of the law that has “supplied the products or the service and this is taken over by the debtor” so that to meet the legal obligation to begin the mandatory execution with “executive title”?
7. What is the concept of the “trader” to consider the obligation that derives by the above trade relationship in the form of the executive title?
8. Should the administrative act that holds a tax or customary obligation have a “final” form to be considered an executive title?
9. Should the tax and customary organs start the mandatory execution if they have not received “permission” by the court by means of the order of execution?
10. The special law considers the bill of the use of electricity – an executive title. Is included in this title the addition of the obligation in the form of interests in the circumstances when the debtor is late in the payment of the obligation?
11. What is the concept of the order of execution? What level of control exercises the court in the procedure of the verification of the existence or not of the obligation?
12. How should act the court if the application for the issuing of the order of execution is not complete and the court examines in the counseling room without the presence of parties – the mandatory restitution of the acts or completion  opportunity?
13. Is the court correct in this procedure to decide on merits (in the circumstances when the judgment is “gracious”) “the absence of territorial jurisdiction” if notices that the competent court, because of the location and assets of the debtor is in another court? 
14. What about substantive jurisdiction?
15. How should be understood the expression of the law that: “in cases when the executive title is an act for the giving of credit bank or cash obligations” the court determines even the interests for the future; is there any difference if the borrower is a trader of individual consumer if in the amount of interest? is this provision an “enlargement” of the subjects that are foreseen by the law “on delayed payments”? Could be in accord  the anticipation in the first sight “in contradiction” between these laws?
Is there any differentiation in the elaboration of territorial competence between a “state” bailiff and a private bailiff”?
16. Is objectionable to the court the act of the bailiff “voluntarily notification”? If the debtor does not agree with the amount required to be accomplished , should he oppose this act or should be defended through the instrument of “the invalidity of the executive title”? 
17. What are the obligations of the bailiff if, by consulting the relevant register of the Ministry of Justice notices that versus the debtor has started another procedure of mandatory execution under the attendance of another bailiff?
18. Could the bailiff sequestrate without restriction every property of the debtor, in spite of the amount of the obligation intending to provide a quick execution of the obligation? What would be the rank of properties to be sequestrated while the obligation is the payment of an amount of cash?
19. The enlargement of the actions of sequestration of the properties of the debtor.
20. What are the obligations of the debtor and of the bailiff in the procedure of the sales of the properties of the debtor intending the providing of necessary cash for the accomplishment of the obligation of the executive title?
21. How are resolved the divergences between them regarding the establishment of the “initial price” of the auction?
22. What are the main causes of numerous divergences  to the court regarding the establishment of the “initial price of the auction”?
23. What are the consequences of the sale in auction in the case of the non-respect by the bailiff of the legal rules for the organization of the auction (regarding notifications, payment of the guarantee of participants)? What if after the completion of the sale in auction the highest court considers unfair the initial price of the auction?
24. What criteria should be met so that the bailiff should require by a third party, claimed to be the debtor of the debtor, the accomplishment of the obligation of the debtor?
25. Is possible to be sequestrated the property of debtor budgetary institutions for the accomplishment of the obligations in cash? Are there types of these properties for which is allowed sequestration and properties for which is not permitted sequestration? Is it correct that every type of bank account of these institutions to be used for the accomplishment of the obligation in cash?
26. Are the banks that keep the accounts of debtors forced to enforce the orders of bailiffs for the sequestration of the amounts in bank accounts? Make the difference between the sequestration of the account and the sequestration of the amounts in the account, what if the amounts in the account come latter, are there restrictions in the application of the orders of the bailiff in these cases? How does affect the “rank of preference”? What about the type of the bank account?
27. What are the instruments of the defense of the debtor in the phase of mandatory execution? Where is the difference between the invalidity of the executive title and the opposition of execution actions?
28. Should be opposed with the same levels of opposition all the execution titles? Is the lawsuit of “the invalidity of the title” a  lawsuit on merits? Who has the burden of proof in the case of oppositions on the measure of the monetary obligation? 
29. What are the specifics of the suspension of the execution in the trial of a lawsuit for title invalidity and the opposition of the execution actions? What is the availability of the court in the oppositions of the assessment of the sequestrated property, only the annulment of the prioce or even the establishment of the new price for the start of auction?
30. What are the specifics in cases when the title is a contract of bank credit?
31. How should be defended a third party, a party that claims to be the owner of the object that is under sales in the auction? What are the consequences if this interference is done after the completion of the sale and the property has passed to the buyer who is the winner of the auction? Is there any difference if the objects are movable or immovable?
32. What are the action available of the bailiff to realize the execution of the obligations for the submission of an object or the commitment of a certain action by the debtor?


The main topics 

· The importance of the mandatory execution of the executive titles as a component, inseparable  part by the mission of the court for the resolution of disputes and to guarantee the re-statement of the violated rights; 
· The considering of the phase of the mandatory execution as an integral part of the “fair process” as a conventory right. ECtHR jurisprudence and jurisprudence of the Constitutional Court on the importance of an efficient and mandatory execution process;
· The concept of the executive title  -  obligation, act or mixture of both concepts;
· Features of the judicial sentences in the status of the executive titles;
· Specifics of a notary statement with the content of an obligation in cash so that to be considered an executive title; 
· Acts of bank credit as executive titles with special specifics that are conditioned by the bank system in the company;
· Problems of the verification of the obligations that hold the service of goods and services to be considered “executive title”; 
· Tax and customary obligations as obligations “executive title” with a special status of execution;
· Executive titles foreseen by special laws;
· Order of execution – preliminary judicial control before the beginning of the execution ability for the obligations that the law considers as executive titles;
· The procedure of the issuing of the order of execution; the nature of the decision-making of the court, regulation of the substantive and territorial jurisdiction; the right of appeal; the issuing of more than one copy; the criteria of the “duplicate”; specifics of the “duplicate” when the title is a judicial sentence;
· The content of the execution order; specifics of the content in cases when the executive title is an act for the giving of bank credit or monetary obligations;
· Territorial jurisdiction of bailiffs in the execution of executive titles for which is issued an execution order; the nature of the act of the bailiff “voluntarily notification,” problems of practice; 
· The obligation of the bailiff to claim “the union of the executions versus the same debtor.” Notification in cooperation with the Ministry of Justice;
· Fields of the enforcement of the mandatory execution through the establishment of the types of execution, specifics on each type;
· Enlargement of the actions of sequestration of the properties of the debtor;
· The balance of the rights of the debtor and of the creditor in the sale of the properties of the debtor on the purpose of the payment of the obligations in cash;
· Specifics of the sale procedure related to the type of property (immovable property), the report with the thirds  (property in co-ownership or property of the debtor in the possession of the thirds);
· The accomplishment of the obligations of the debtor through his credits to the thirds;
· Specifics of the execution of the obligations in cash in cases when the debtor is a budgetary public institution;
· The report that is created by the relationship of the bailiff in cases when they keep the accounts of the debtor but also of the creditor;
· Instruments of the defense of the debtor, the lawsuit on the invalidity of the executive title, the terms of the lawsuit, specifics when the title is a judicial judgment or arbitration, suspension of the execution in the judgment of this lawsuit;
· The opposition of the actions/non-actions of bailiffs as an efficient legal instrument in the defense of the legal interests of the debtor and of the creditor to require by the bailiff to implement correctly the provisions of the Code of Civil Procedure for the mandatory execution;
· Specifics of these instruments of defense in cases when in the execution is a contract of bank loan;
· Specifics of the defense of the thirds to whom may be violated the legal interests by the use in the execution of their properties, consequences for the thirds depending on the phase of the phase of their reaction.

Methodology: PowerPoint presentation, questions on the issues discussed in the program, work in groups and presentation of the work by the representatives of groups, individual work on specific case laws, division of roles for case laws with divided roles. 

Case law 1 (Topic: Mandatory execution)
(Collective task  - work in groups)
On 11.2.2011 between the credit company “A” sh.a (its branch in the city of Shkodrës) and the creditor  B, resident in ..., Shkodër, is concluded the loan credit. Under the  “loan transfer contract” date 27.2.2018 signed between the company  “A” sh.a and company  “C” sh.a, based on the Articles  499-507 of the Civil Code, the creditor for the above mentioned contract the company “C” sh.a.
By the paper no. ....prot., of the date  30.11.2018 the creditor “C” sh.a notifies the debtor (creditor) on the transfer of the loan even with paper no.... of the date 15.12.2018 notifies on the value of the obligation and the accomplishment of the obligation since it is in delay warning that will be addressed to the court to apply for the issuing of the execution order if are not paid the delayed obligations within the term established by the document. By the side of the debtor party, even though was notified on the delay and the non-fulfillment of the obligation, is not done any action of payment or opposition. In this legal state the creditor party, the company  “C” sh.a went to the First Instance Court of  Tirana, since in this city is its central residence the company “C” sh.a, with an application for the issuing of the execution order for the title “Loan Contract” signed on 11.2.2011, attaching to the application all the evidencing documents that the debtor party has not accomplished the obligations of the loan contract, which foresees as a resolution condition that the debtor party has not accomplished the obligations of the loan contract, which foresees as resolution condition of the contract the non-payment of two subsequent loan installments, in spite of the notification and the  deadline that is imposed to the debtor (creditor).


Issues for discussion 
1. Is the First Instance Court of Tirana the authority  (in the viewpoint of territorial jurisdiction) to examine the application for the issuing of the Execution Order?
2. If this court is not competent for the examining of this application in the viewpoint of the territorial jurisdiction, should it declare the lack of territorial jurisdiction?


Case law 2 (Topic: Mandatory execution)
(Collective task - work in groups)

You are a judge of the First Instance Court ...charged to judge the lawsuit of:
Plaintiff: 	Trade Company “A” shpk
Defendant: 	Trade Company “B” shpk

The object
The invalidity of the executive title for an obligation in the amount of .... Euro. The suspension of the executionof the actions of the Judicial bailiff. 
Legal basis: Articles  609, 60, 615 of the Code of Civil Procedure.  

Circumstances of the fact 
The trade Company  A sh.p.k,a branch of the foreign company, is the company of the Albanian law registered on  5.9.2013 to  QKR and has as object of its activity among others  “..........”.
In the realization of the object of its activity and in harmony to it, this company on  24.3.2014 has entered into contractractual relations with the trade company  B sh.p.k, which also is a company of the Albanian law that has as object of its activity among others and   “......”.
Contractual relations and the activity between litigant parties has as object,  “the purchase and installation of the security system for .......” 
Considering the documents filed for judgment results that the relationship between litigant parties is regulated by the judicial – formal act, relevantly by the agreement for the purchase and installation of the security system, of the date  24.3.2014.
Disputes between parties have started under the claims of the defendant party, the defendant party has not liquidated a tax bill no. 58, date  26.12.2014, for which is issued the execution order and thereafter is done the execution to the judicial bailiff  C. 
With the lawsuit  the plaintiff party  has claimed the invalidity of the executive title for on obligation in the amount of  ... Euro and the suspension of execution actions.
In the judicial hearing the defendant party, the trade company  B sh.p.k claimed the putting off judicial jurisdiction referring to the Article 17 of the agreement signed between litigant parties, date  24.3.2014 with this content: Law and Arbitration: “This agreement will be governed under the Albanian laws. Every party will  be in harmony with the Albanian law for the ground of operation. Parties will do their best for the friendly  resolution of disputes that may arise between them. All the disputes that may arise between them regarding the agreement, will be resolved in harmony with the Rules of  Arbitration of the National Trade Chamber  with a certain arbitrator under the rules. Arbitration is done in  Tirana, Albania, in the Albanian language, if is not possible, arbitration will be done in  Paris, France in English language.”
Based on the above-mentioned  contractual  provision  the defendant party, the trade company  B sh.p.k in the reference of the Articles 36, 37 and  59 of the Code of Civil Procedure and law no. 8688, date 9.11.2000, “on the adherence of the Republic of Albania in the Convention on the Recognition and Execution of Foreign Arbitral Awards,” has claimed the putting of the case law off the judicial jurisdiction.
Representatives of the defendant party refused the claims of the defendant party, arguing that, “…The submitted lawsuit has to do with the invalidity of the executive title in relation to the tax bill issued by the defendant party, so is a lawsuit that is done in the phase of the execution of the decision and has not to do with the anticipations of the Article 17 of the agreement of the date 24.3.2014, since the defendant party has chosen the judicial jurisdiction by asking the issuing of the execution order for that tax bill.
The anticipation for invalidity of the development of arbitration in Albania, and it will be done in  Paris, France, is invalid and non-applicable since we would be in front of an international arbitration and in the application of the Articles  400 and  472 of the Code of Civil Procedure that define that the difference between domestic arbitration and foreign arbitration stands in the fact what is the place of proceedings të. Both parties are legal persons registered under the Albanian legislation and have their residence in the territory of the Republic of Albania. Circumstances to have an international arbitration trial is the presence of subjects in different states and with residence in their states and disputes that have to be resolved have to have relation with international relations.

You are the First Instance Court that should decide on:
· Is the judgment of this case in the jurisdiction of the Albanian court (where is filed the lawsuit)?
· Explain the reasons of the answers with no more than 1000 words/2 pages, in Times New Roman, Font 12, Space Multiple 1.15 /2 pages.
· Are there circumstances for the suspension of the execution of the decision if is declared the absence of jurisdiction?

Case Law  3 (Topic: Mandatory execution) 
(Individual task)

Bank A has signed a bank contract with the creditor, company B.
To guarantee the accomplishment of the above obligation, company  B has imposed in the form of the instrument of guarantee, mortgage on an immovable property. The mortgage contract along with the credit contract are registered in the relevant Cadastre register.
After this moment, the company B has continued the trade activity, during which is created even an obligation in money versus the company  C, and to guarantee the above mentioned obligation, is imposed as an instrument of guarantee  “mortgage  of the second rank on the same real estate” (mentioned above). Even this contract is registered regularly in the relevant Cadastre register.
Some months later, company  B, although continued to accomplish regularly the obligations regarding the bank contract, has not accomplished the obligations for the payment of the value of invoices for the supply of goods for company C.
In these circumstances, regarding the application of the company C, the court has issued the order of the execution for the executive title, obligations deriving by the above mentioned supply with goods, with creditor company  C and debtor company B. 
The company C has asked initially the mandatory execution of the above Executive Title in its favour.
In the phase of the mandatory execution, the judicial bailiff notices only an asset owned by the debtor, company B, the above mentioned property.

Questions 
1. Should the judicial bailiff start the sale procedure in auction of this asset in this mandatory execution proceeding initiated by company C?
2. Should become part of this procedure the bank A because of its quality as a mortgagee of the first line? If yes, what are the rights of bank A in this procedure?
3. In the scenario that the real estate is sold at auction, how will be done the distribution of the amounts realized by this sale?
4. What happens with the rights of bank A as the subsequent mortgagee on the real estate, at the end of the procedures of the execution of the Title of creditor company  C?





Case law  4 (Topic: Mandatory execution) 
(Collective task  - work in groups)


THE REPUBLIC OF ALBANIA
THE FIRST INSTANCE COURT OF TIRANA
NO: .... BASIC REG. 

JUDGMENT 
“ON THE ISSUING OF THE ORDER OF EXECUTION”

The First Instance Court of Tirana composed of:
Judge:……
assisted by the judicial secretary …., today on .... examined the civil-administrative case with .... Basic Register, belonging to:

APPLICANT:	COMPANY “OSHEE” sh.a. with residence in “Gjergj Fishta” Boulevard, Building no. 88, entry 1, Administrative Unit no. 7, 1023, Tiranë. 

OBJECT:	The issuing of the Order of Execution for tax bills of the sale of electrical energy for the private subscriber for periods: April  2007 – January 2008, March 2008 – June  2008, December 2008, February  2009 – May  2009, July  2009, September  2009, March  2010 – April 2010, October 2010 – December 2011, April 2013 – May 2016, issued versus the debtor  “A” with no. contract TR... with address “......” - Tiranë.

LEGAL BASIS:	Articles 510/d, 511/ç/3 of the Code of Civil Procedure. Law no. 8662, date 18.9.2000, “On the treatment as executive title of the bills of the consuming of electrical energy”, amended by law no. 8735, date 1.2.2001. Judgments  no. 108 and 109, date 1.1.2012 of   ERE.

The Court, after the administration of documents, judged the case in details,

NOTICES:

That, the applicant company  “OSHEE” sh.a., has presented for judgment at the First Court of Instance Tiranë, the application for the issuing of the order of execution for the tax bills of the sale of electrical energy for the private subscribers for periods: April 2007 – January 2008, March  2008 – June  2008, December 2008, February  2009 – May 2009, July  2009, September  2009, March  2010 – April 2010, October  2010 – December 2011, April 2013 – May 2016, issued versus the debtor “A” with no. of contract ....., with address “......” - Tiranë.

From the administered documents results that:

The company  “OSHEE” sh.a. is subject of Trade law and has gained its legal personality with the registration done on 10. 12. 1997. As object of its activity this company has among others even ... the distribution of electricity ... with its residence in  Tiranë.
By the acts presented results that between applicant parties the company “OSHEE” sh.a. and “A” is created a legal relation of obligation, that stems from the contract of the supply with electrical energy with no. of contract ....., with address “.........” - Tiranë.
Based on this relation the applicant party realizes the supply with electrical energy of the subscriber versus the payment, that finds a complete reflection in tax bills of the sale of electrical energy issued by the supplier, which use is permitted by the General Directory of Taxes  (presented as evidence in trial).
Referring to these tax bills for the sale of electrical energy in their content is reflected obviously the amount, value per unit and the value of the energy consumed by the subscriber. Also, tax bills of sale represent in their content explicitly even the fact that this bill is an executive title.
Under the content of the application, results that the subscriber  “A” – private subscriber has not accomplished completely its contractual obligations by not paying some tax bills of sale of electrical energy, that are reflected in details in the object of the application.
In these circumstances the supplier went to the court with a request and attached acts, asking the issuing of the order of execution of the tax bills of sale, based on Articles  510, 511 of the Code of Civil Procedure, in the definitions of law no.  8662, date 18.9.2000, “on the treatment as an executive title of the bills of the consuming of electrical energy”, amended by law no. 8735, date 1.2.2001.
The Court was recognized with the acts represented with the request and in the support of the legal regulation, considers that the quality of the executive title, in the meaning of procedural provisions on the mandatory execution have only the acts established by the Article 510 of the Code of Civil Procedure.
The bills that express the obligation of  “A”- private subscriber in the total amount ..... lekë versus the company  “OSHEE” sh.a., for the electrical energy supplied  (sold ) to it, under letter “e” of the Article  510 of the Code of Civil Procedure, compose an executive title.
The Article 510/e of the Code of Civil Procedure defines that: “The mandatory execution should be done only on the basis of an executive title. Executive titles are as follows:“...-e- other acts that under specific laws are considered executive titles and is charged the execution office for their execution.”
Under the reference to this point in law no. 8662/2000  is cited that: “Consumption tax bill ...of electrical energy, under the model established by the Ministry of  Finances, in the application of the Article no. 36 of law no. 7928, date 27.4.1995, “On the value added tax,” is an executive title.”
Law no.  8735/2001 cites that in the Article 1 of law no. 8862, date 18.9.2000, "on the treatment of the bill of the consuming of electrical energy", after the words  "is an executive title" are added the words "and are charged the execution offices with their execution." 
While differently from what claims the applicant party in the content of its application, the executive title should not be even  the legal interest calculated by this party under the legal acts of  ERE. This because of the fact that the meaning of the executive title is given by the law  (Code of Civil Procedure - 510 and relevant laws) and no other acts  (like the decisions of ERE) that do not have this legal right to express such an attribute.
The Court arrived to this conclusion after the analysis of the fact and on the basis of the above mentioned article is an executive title.
Also the Article 511 of the Code of Civil Procedure amended by law no. 114/2016, on some amendments and additions in law no. 8116, date 29.3.1996, "Code of Civil Procedure of the Republic of Albania", defines that: |The examination of the application for the issuing of the order of execution is done by the judge without the presence of parties. The Court issues the execution order, based on documents submitted by the applicant. The order of execution includes: a) generalities of the debtor and creditor; b) the origin of the obligation; c) relevant obligation that derives by the executive title up to the moment of the issuing of the execution order; d) when the executive title, for which is issued the execution order, is an act for the giving of bank credit or money obligations, the court should foresee legal interests in harmony with legislation in force that regulates delayed payments in contractual and trade obligations.”
Regarding point  “d” of the last paragraph of the Article 511 of the Code of Civil Procedure, the court considers that referring to the nature of this application these  interest rates cannot be calculated since the reference to law no. 48/2014, on  late payments for commercial contractual obligations,  in the Article 2, “ground of application” defines that: are not subject to the regulations of this law the obligations or payments; b) that derive from the contract for consumers, as it is in the concrete case this relation between parties creditor – debtor.
At the end of the examination of the application, the court decided to accept the application as based on law and evidences and to issue the order of execution for the Bills of the Sale of electrical energy for the private subscriber for periods: April 2007 – January 2008, March 2008 – June 2008, December  2008, February 2009 – May  2009, July  2009, September 2009, March 2010 – April 2010, October 2010 – December 2011, April 2013 – May 2016, issued for the debtor  “A” with no. of contract ....., with address “......” Tiranë.



FOR THESE REASONS:

The Court based on Article 306 of the Code of Civil Procedure and the Articles 510/e, 511/ç of the Code of Civil Procedure and law no. 8662, date 18.9.2000, “on the treatment as executive title of the bills of the consuming of electricity”, amended by law no. 8735, date 1.2.2001.

DECIDED:
1. The acceptance of the application.
2. The issuing of the order of execution for the Bills of the Sale of electrical energy for periods: April 2007 – January 2008, March 2008 – June 2008, December  2008, February 2009 – May 2009, July  2009, September  2009, March  2010 – April 2010, October 2010 – December 2011, April  2013 – May 2016, issued by:
Creditor: “Electricity Distribution Operator” ltd., with residence in boulevard “Gjergj Fishta”, building no.  88, entry 1, Administration Unit no. 7, 1023, Tiranë.
that express the obligation of the, 

Debtor: “A” with no. of contract ....., with address “......” - Tiranë.
In the amount ...... lekë.
3. The Bailiff Service is charged to make the execution of the executive title.
4. This judgment is drafted in one copy.
5. Judicial costs as they are done.
6. It is not allowed the appeal versus this judgment.

SECRETARY							JUDGE 



Issues for discussion 
1. After reading the judgment individually, discuss it in group.
2. One representative for each group should comment the approach of the group regarding the following issues:
· Is the judicial judgment complete? If not, what are the deficiencies?
· How do you consider the arguments of the court on the interpretation of the law in this judgment, (for all the legal issues analyzed by the court)?
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· Judgment no. 21, date 7.4.2014, of the Constitutional Court;
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· Judgment no. 66, date 7.11.2016, of the Constitutional Court;
· Judgment no. 35, date 18.4.2017, of the Constitutional Court.
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· No.00-2016-2216 of judgment (203), date 16.6.2016;
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· Code of Civil Procedure of the Republic of Albania, 1996, (amended); 
· Law no. 49/2012, on the organization and functioning of the administrative courts and the judgment of administrative disputes.   
· Law no. 48/2014, on late payments for commercial contractual obligations. 
· Law no. 133/2013, on the payment system. 
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4. Study and teaching load  
Annual teaching load: 105 teaching classes, of which, there is a balanced ratio between providing theoretical knowledge and practical training for their application.    

· The organization of the course for the academic year 2022-2023 , is as follows: With 4 groups of candidates 

· The academic year is divided in two semesters, as follows:

a) First semester: 15 weeks,(4 October  - 22 January);
b) Second semester: 15 weeks, (31 January - 13 May).
 
a. Weekly teaching load for presentations:  3  classes/week /per group 
b. Teaching class: 50 minutes  
c. Daily teaching load of the lecturer/candidate: 6 classes (8.30-14.10).
d. Weekly teaching load of the lecturer/candidate: 3 classes/week /per group
e. The amount of education classes combined with other courses: Total 13/15 classes per year. 

In the giving of every written assignment or oral exercise the lecturer will be careful to make preliminary evaluation of the work load of the candidates for magistrate for the independent work in auditorium and/or out of it, considering indicators related to:

· Hours of research work; 
· Study of the given literature; 
· The study of judicial practice;
· Comparative research from the jurisprudence of European countries and beyond;
· The time which is necessary for written preparation.
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1. General Framework


1.2 Course description

The subject of Criminal procedure is one of the disciplines of the theoretical and practical education program of the School of Magistrates. 

This discipline, which regulates the procedural aspect of criminal law, contains a set of legal norms aimed at regulating and disciplining the various phases of the criminal process, from the moment of ascertainment of the criminal fact until the court decision against the subject to which its commission is attributed takes its final form. This set of norms regulates, too: 

i. The manner of enforcing criminal decisions;  
ii. Jurisdictional relations with foreign judicial authorities, in order to implement the criminal law; 
iii. Special cases of review of court decisions that have become final.

After the 1990s, the criminal procedural law underwent significant dynamic amendments with the adoption of the Code of 1995. 

The reform carried out by law no. 35/2017 affected an important part of procedural provisions, with a great impact on the criminal process, especially in terms of increasing the guarantees of the person in the criminal process. 

From this point of view, the study of this discipline will be treated in close connection with important constitutional and convention principles in the field of fundamental human rights and its protection from the abuse of the process. 

The development of criminal procedural law institutes in large criminal procedure systems will also be part of the theoretical and practical analysis during the development of this course. 

1. 2  The main course objective

The main objective of the course of Criminal procedure is as follows:  

The candidate for magistrate will be able that, under the minimal observation and within a reasonable term to: 

· Study facts and circumstances of every case law; 
· Identify the main or determining facts for the resolution of a concrete case law; 
· Know and interpret the applicable law and the relevant jurisprudence for every concrete case; 
· To argument the resolution of a case law;  

· After determining the applicable law and finding a solution, the magistrate candidate should be able to draft the main acts and the relevant decision, logically structured and reasoned on all issues of fact and law; 
· In terms of the level of difficulty, the case should be of a basic nature,  (standard case).

This objective will be analyses below into detailed learning objectives, which determine: 

· Topics that will be elaborated in the relevant course; 
· Teaching methodology; 
· The load of the magistrate candidate (study load); (and)   
· Lecturer’s workload (teaching load). 



1.3 Combination with other courses

The course of Criminal procedure is combined with other courses of the first year of the initial formation in the School of Magistrates, such as with: 

a. The course of Criminal law there will be a combination in matters, such as: 

· Topics of causation and its application in the case of scientific evidence ; 
· Provability of the forms of guilt; 
· The topic of changing the legal qualification of the criminal fact and the criteria for determining the criminal sentence in the case of a juvenile in conflict with law, in order to address the combination of the two disciplines in the above-mentioned topics, (6 classes).

b. The course of  Civil procedure there will be a combination in matters, such as: 

· Topics of the distinction of the standard of proof; 
· Res iudicata notion in the civil and criminal process, to highlight the common points and peculiarities of each discipline, (3 classes).

c. The course of  Legal reasoning and writing there will be a combination on: 

· Topics of evaluation criteria;  
· Rules of reasoning in the case of indicative evidence;  
· Rules of reasoning of criminal decisions on the topic of security measures, (3+3=6 classes).






3. The course

Teaching objectives

To achieve the main objective (See 1.2 - The main course objective -), the teaching objectives intend to capacitate candidates for magistrates in the directions according to the following structure: 

1. Understanding – Capacitating in the way of understanding: The participant has the capacity to understand, to explain, to identify, to classify and to discuss concepts, principles of and the main institutes of Criminal procedure needed for the enforcement of the criminal law in a concrete case. 

2. Implementation – Capacitating in implementation: The participant is able to use theoretical knowledge on concepts, principles and the main institutes of Criminal procedure   in factual situations. At the end of the course, he/she is going to be able to:

· Interpret concepts, principles and the main institutes of Criminal procedure   based on facts of a situation of practice; 
· Organize and plan the steps that have to be taken for the resolution of a criminal case, making a decision at the end of the investigation and resolving it, based on theoretical knowledge and facts of the case; 
· Debate and respect alternative opinions of colleagues as well as to work & function in group. 

3. Analysis – Capacitating in analysis: The participant is able to identify the relevant facts of the Criminal procedure   that are important for the resolution of the case, to analyze applicable law and to form an opinion based on all relevant data. At the end of the course, he/she is going to be able to:

· Identify and select the respective details for a correct reflection of the facts of a concrete case;
· To establish the necessary legal framework for its  resolution;
· Establish/evidence the relevant facts and to apply the law for these facts, considering the circumstances of the concrete case ; 
· Analyze the social context and its influence on the resolution of the conflict. 

4. Evaluation/creation - Capacitating on legal writing and reasoning: The candidate for magistrate is able to express his/her opinion clearly for a  reasoned & argued criminal act. At the end of the course, he/she is going to be able to: 
· Construct logically an act of the criminal procedure;
· Reason in the written form a judicial judgment;
· Give correct and logically argued judicial judgments; 
· Formulate briefly and concisely the arguments that support the decision. 




The above teaching objectives capacitate magistrates in the following competences:

Competence 1: Sustainable Deep procedural knowledge from the domestic/European procedural jurisprudence:

· To have clear and deep theoretical knowledge on concepts, principles and main institutes, in the field of Criminal procedure;
· To know and evaluate deeply the attitudes and interpretations of doctrinal value in the judicial practice of the country and to follow on an updated basis the European jurisprudence that is applicable in the Albanian context (ECrtHR, ECJ, etc.); 
· To identify legal cases that appear in a factual situation, to establish the applicable law and to understand the reason of the legislator in constructing the norms applicable in the concrete case.

Competence 2: Capacitating in preliminary actions/investigations and the preparation of the judicial hearing 

· To study the file/material so that to establish the nature of the key criminal and procedural facts, as well as the law applicable in the present case (the law, judicial practice, the doctrine, directions of judicial policies); 
· To establish the social context of the case.

Competence 3: Capacitating in the judicial debate   

· The candidate prosecutor should be able to present concisely and accurately evidence in support of the charge and debate his or her ideas about the facts and applicable law, as well as to be able to construct fair questions for witnesses and experts; 
· The candidate for judge should be able to lead the debate of the parties and for the remaining unresolved issues to know how to ask additional questions, propose the taking of new evidence and to confront the statements so that to clarify possible discrepancies.

Competence 4: Capacitating in the preparation of acts and the making of judgments

· To assess the competence and the acceptability in criminal cases;
· To establish and consider the essential facts of the case, with influence in the preparation of acts and in the taking of decisions;
· To express him/herself clearly and correctly, in a proper and understandable language for parties;
· To listen and comment effectively and constructively the ideas expressed by colleagues, within a certain time, by proposing alterations considered as necessary, to defend his/her opinion decisively, and when is necessary to give up;
· To establish, debate and apply the material law, the jurisprudence and the doctrine in the concrete case;
· To analyze the evidences, to reason fairly on facts they certify and to distinct clearly the claims/opinions of parties on facts where is based the judgment;
· To become able for the preparation of a well - structured and argued sentence based on the achieved claims, on cases of the fact and of the law ;
· To have an impartial and full of integrity attitude as well as a professional and independent approach so that to confront pressures of every kind;
· To become able for the making of decisions in the concrete case considering attentively its social effect; 
· To become rapidly familiar with legal knowledge and to analyse what other circumstance may influence the decision and by acting this way, to consider the requirements of law and of criminal policy.

Competence 5: The consolidation of social consciousness, integrity and professional ethics the of magistrate

· To have professional ethical behavior and to avoid the conflict of interest;
· To become able for the making of decisions in the concrete case considering attentively its social effect and the possibility of judicial error in fact-finding and law enforcement.

Competence 6: Cooperation, transparency and communication

· To be transparent with parties, without compromising the secrecy of the investigation, to respect the confidentiality of facts  with which he/she becomes aware due to duty and the principles of the protection of personal data;
· To communicate with a clear, proper and transparent language with colleagues, to listen the opposite opinions, to be open-minded and to reflect on criticisms made on him/her.


2.2 The content of the course

This section summarizes the topics that will be addressed in the relevant course, which are guided by the learning objectives. Emphasis is placed on practical training at the levels of application, analysis, evaluation/creation of Bloom’ Taxonomy.  

Topics that will be elaborated in the course of Criminal procedure are as follows:

1. Systems of Criminal Procedure. Resources. The main principles of the criminal process, (3 classes, Dr. Ligori);
2. Subjects and parties of criminal proceedings,  (6 classes, Dr. Ligori, Dr. Laçi, Olldashi);
3. Jurisdiction and competence, (3 classes, Dr. Ligori, Merkaj);
4. Acts, notifications and invalidity of acts, (9 classes, Dr.Ligori, Simoni, Boksi);
5. Evidence theory, types of evidence and means of research, (18 classes Dr. Ligori, Dr. Laçi, Merkaj);
6. Personal and property security measures, (12 classes, Boksi, Dr. Laçi, Dr. Ligori);
7. Preliminary investigations: the prosecutor and the judicial police, (12 classes, Rama, Binaj, Dr. Ligori, Merkaj);
8. Judicial debate, (9 classes Simoni, Merkaj);
9. Criminal proceedings of a juvenile in conflict with the law, (9 classes, Merkaj, Dr. Panda);
10. Special trials. Innovations of criminal procedure reform, (6 classes, Dr. Ligori, Merkaj);
11. Means of appeal: appeal, recourse and review of final criminal decisions, (12 classes, Boksi, Binaj, Dr. Panda, Dr. Laçi);
12. Jurisdictional relations with foreign authorities and the European arrest warrant, (6 classes Dr. Laçi, Visha).


2.3 Structure and methodology

In this section is analyzed the content of the course for every week, dealing firstly with the scheme of the annual calendar for each topic, with the analysis of the content for every topic, as follows: 

The analysis of the course of Criminal procedure for each of the above topics is as follows:


· Topic 1: Systems of Criminal Procedure. Resources. The main principles of the criminal process , (Week 1, 3 classes)

Course description 

This topic will elaborate the place and role of criminal procedure in the legal system and will clarify its instrumental role as a tool for the functioning of criminal law. The systems of criminal procedure, the principles on which they are based and the history of adaptation of the mixed system, closely related to the Code of 1995 and the key to reading the reform carried out by law no. 35/2017, will also be clarified. The main principles of criminal procedure will also be addressed, emphasizing the presumption of innocence, adversarial and equality of arms, the right of counterclaim and ne bis in idem.

Self-study questions

1. What is the relationship of the procedure with the criminal law? How are the hierarchical relations related to constitutional and convention law? Sources of criminal procedure law. 
2. Criminal procedure system and political regime. 
3. What are the principles that govern the theoretical models of criminal procedure, do pure models operate today? Why?
4. The evolution of the criminal process: the process in absolutism, the English criminal process, the French revolution and the mixed process of criminal procedure. 
5. National codes of criminal procedure. 
6. What is the key to reading the 2017 reform, from the point of view of freedom - authority? 
7. Use of the Albanian language in the process and other rights.   

Load:		3 classes/group (1 week x 3 classes)

WEEK 1		3 classes 
Lecturer(s):	Dr. Henrik LIGORI, Albana Boksi
Methodology: Power Point presentation, cases for debate, case studies.

Week 1. The main topic issues   

1. Presumption of innocence, as a rule of trial and treatment. 
2. Legal and epistemological principle of adversarial and equality of arms. 
3. Prohibition of trial twice for the same criminal fact (ne bis in idem). 
4. Guarantee for a trial within a reasonable time and restoration of rights. 

Exercises, debates, independent work group  

Discussions, debates, exercise 

Presumption of innocence, as a rule of trial and treatment. Principles of jurisprudence of the ECtHR. The problem of legal persons. 

Cases for debate 

· Telfner v. Austria;
· John Murray v. United Kingdom;
· Shyti v. Romania;
· Criminal College of the High Court, no.00-2009-119 of decision (397), 8.7.2009, Boriçi.

2. Understanding the contradiction and equality of arms.  

Cases for debate 
· Rowe and Davis v. The United Kingdom;
· Nideröst-Huber v. Switzerland. 


3. Ne bis in idem.

Case for debate 
 
Can the ne bis in idem ban not apply when the crime is committed in the territory of two or more states? 

(i) A trafficked narcotics from Albania to Northern Macedonia (crossing from Qafë-Bllata customs). He was arrested in flagrante delicto and tried and convicted by the Basic Court of Struga.  Upon notification by the authorities of the Republic of Northern Macedonia, the former Prosecution for Serious Crimes registered a proceeding. After receiving the acts by letter A was tried and convicted in absentia in Albania as well. The argument of the courts of fact: the crime started in the Albanian territory, so it is punishable by the jurisdiction of both states, is applied the Article 6.1 of the Code of Procedure. [Criminal College of the High Court, no.00-2009-62 of the decision (194), date 22.4.2009, David Davide]
(ii) Criminal College of the High Court, no.93, date 15.2.2008, Dervishi.

4. Reasonable duration of the process and the three guiding criteria: the complexity of the case, the conduct of the defendant, the conduct of competent authorities.


Cases for debate
 
· Wemhoff v. Germany;
· Girolami v. Italy;
· Criminal College of the High Court, no.00-2009-41 of the decision (80), 25.2.2009, Madani etc.


Literature 

· E-commentary of the Code of Criminal Procedure www.magjistratura.edu.al; 
· Conso, Giovanni., Grevi, Vittorio. “Compendio di procedura penale”, Giuffrè editore, 2006;
· Ubertis, Giulio. “Principi di procedura penale europea”, seconda edizione, Raffaello Cortina Editore, 2009;
· Islami, Halim., Hoxha, Artan. Panda, Ilir, Criminal procedure, 2013 edition;
· Tonini, Paolo. “Manuale di procedura penale”, 8a edizione, Giuffrè editore, 2007.

· Topic 2: Subjects and parties of criminal proceedings, (Weeks 2-3, 6 classes)

Course description 

This topic will address the necessary and eventual subjects and parties in the criminal process. The court, as an independent and impartial body for the administration of justice, and the prosecutor, as the prosecuting authority. The composition of the court, the concept and the new figure of the pre-hearing judge, as an immediate consequence of the decentralization of the prosecution and the need to guarantee the rights. The new model of organizing the prosecution, SPAK and BKH, as a judicial police body, will also be addressed. The topic includes the treatment of the defendant and the defense counsel, as subjects of the process and the extension of the rights and guarantees of the victim with the reform carried out by law no.35/2017. The meaning of the civil lawsuit in the criminal process and the notion of cooperation with justice will be elaborated.


Load:	6 classes/group (2 weeks x 3 classes)

WEEK 2		3 classes
	
Lecturer(s):	Iliriana OLLDASHI, Dr. Amarildo LAÇI			
Methodology: Power Point presentation, cases for debate, case studies.




WEEK 2. The main topic issues  

Self-study questions

1. Judicial system in the Republic of Albania. 
2. Criminal courts and their composition. 
3. Law on Magistrate Status. 
4. Incompatibility with the functions of a judge. 
5. Organization of the prosecution in the Republic of Albania, the constitutional position of the prosecution and relations with the political power. 
6. Ordinary Prosecution and Prosecution against Organized Crime and Corruption. 
7. Internal reports of the prosecution: the guiding power of the head. 
8. Rules for resignation and replacement of the prosecutor. 

2.1. The Court 
											

1. General guarantees of the fair legal process. The right of jurisdiction: nullum crimen, nulla poena, sine iudicio. 
2. Independence, impartiality and the principle of natural judge. 
3. Preliminary investigation and pre-trial hearing. The reason for the norm: why does the basic judge have functional incompatibility with the investigating judge and the judge of preliminary hearing?

Presentation, debate, group discussions 

1. Presentation by the lecturer, 30 min. Followed by the debate on the principle of an independent court, impartial and pre-constituted by law (natural judge). Objective and subjective test, according to jurisprudence of the Constitutional Court and ECtHR.
2. Debate: Prosecutor and the principle of legality and objectivity. Functional relations with the judicial police. The reason for the establishment of SPAK and the relations with the prosecution offices of ordinary jurisdiction.

Cases for debate 

· Previti v. Italy;
· Objective and subjective criteria of impartiality: Piersack v. Belgium.
· Constitutional Court, no. 12, date 13.4.2007, Elezi;
· Constitutional Court, no.47, 2011, Shyti.

2.2  Prosecution and  judicial police

1. The functions of the prosecutor and the meaning of criminal prosecution. 
2. The prosecutor and the principle of legality and objectivity in the exercise of criminal prosecution. 
3. Relationships between different offices and the concept of related investigations. 
4. Judicial police, sections and services, administrative and functional dependence. 
5. National Bureau of Investigation.

Cases for debate 

· Deweer v. Belgium; 
· Aleksandr Zaichenko v. Russia.

WEEK 3		3 classes
Lecturer(s):	Dr. Amarildo LAÇI, Dr. Henrik LIGORI
Methodology: Presence  in the auditorium, cases for debate, case studies.

The main topic  issues 

Self-study questions

1. Qualification of the defendant, rights and rules of interrogation. 
2. Position of the juvenile defendant in the criminal proceedings. 
3. Procedure for imposing a mandatory medical measure. 
4. Compulsory protection cases. 
5. Defender guarantees. 
6. Rules of non-acceptance, waiver and exclusion of defendants. 
7. Relationship of the defense with the defendant. 
8. Selected defender and mainly assigned defender. 
9. The rights of the victim of the criminal offense. 
10. The special rights of victims in vulnerable positions. 
11. Civil lawsuit in criminal proceedings, term of legitimacy and dispositions on it.

2.3 Defendant and his defense

1. The difference between the defendant and the person under investigation (the defendant). 
2. The difference between the defendant and the person who has knowledge of the circumstances under investigation; protection from self-accusation. 
3. Prohibition regulated by Article 36 of the CCP and its importance. 
4. The concept of cooperation with justice and the figure of the collaborator of justice; the regime of evaluating its contribution to the process. 
5. Self-defense and technical defense of the defendant. 
6. The right to effective protection. 

2.4 Victim of criminal offense and civil lawsuit in criminal proceedings

1. Criminal offense as an illegal civil fact. 
2. Private charges in criminal proceedings (accusing victims).




2.5 Cooperation with justice

1. The concept of cooperation with justice. 
2. Content of the agreement. 
3. Regime of Justice Collaborator Statements. 

Presentation, debate, group discussions

1. Presentation by the lecturer, 30 min. Followed by the debate regarding the relationship between the self-defense and the technical defense of the defendant.  Importance of self-defense according to the jurisprudence of the CC and the ECtHR, discussion of practical cases:

· Unifying judgment of the United Colleges of the High Court no.01, date 10.3.2014, Nurkaj;
· Balliu v. Albania;
· Artico v. Italy;
· Kamasinski v. Austria.

Protection from self-accusation: constitutional and convention standards. Discussion of practical cases:
· Funke v. France; 
· John Murray v. United Kingdom.

Debate: Is the justice collaborator credible? What should  be the criteria for assessing his credibility and the authenticity of the facts he presents? Discussion of practical cases:
· Criminal College of the High Court, decision no. 431, date 26.9.2008, Dervishi, Skënderi;
· Criminal College of the High Court, no.00-2014-1935 of the decision (175), date 16.7.2014, Berisha etc. 

Victim of the criminal offense, accusing victim. Cases for debate: 
· Constitutional Court, decision no. 3, date 6.2.2008;
· Criminal College of the High Court, decision no. 284, date 15.9.2000.

Literature 

· E-commentary of the Code of Criminal Procedure www.magjistratura.edu.al; 
· Murçaj, Albert, Trial of private charge. The role of the prosecutor and the procedural position of the accusing injured party, On some issues of criminal law and criminal procedure, School of Magistrates, no. 1, (2010); 
· Hoxha, Artan, Procedural position of the injured party from the criminal offense. The accusing injured party, Jeta Juridike journal, no.1, March 2009; 
· Cavalli, Giacomo. “La chiamata in correità”, fatto & diritto, collana diretta da Paolo Cendon, Giuffrè editore, 2006, pp. 108-124;
· Islami, Halim., Hoxha, Artan. Panda, Ilir, Criminal procedure, 2013 edition;
· Luisella de Cataldo Neuburger (a cura di), Chiamata in correità e psicologia del pentitismo nel nuovo processo penale, ISISC, Atti e documenti, Collana diretta dal Prof. M. Cherif Bassiouni, CEDAM, 1992; 
· Tonini, Paolo. Manuale di procedura penale, 8° edizione, Giuffrè Editore, Milano, 2007;
· E. Costoris. Roberto., (a cura di), Manuale di procedura penale europea, Terza edizione, Giuffrè editore, 2017, pp. 146-147;
· Pierluigi di Stefano etc. (a cura di), Codice di Procedura Penale, annotato con la giurisprudenza, XXIII edizione, Simone, 2015, pp.  428-430;
· Directive (EU) 2016/343 of the European Parliament and of the Council of 9 March 2016 on the strengthening of certain aspects of the presumption of innocence and of the right to be present at the trial in criminal proceedings;
· Directive 2012/29/EU of the European Parliament and of the Council of 25 October 2012 establishing minimum standards on the rights, support and protection of victims of crime, and replacing Council Framework Decision 2001/220/JHA;
· Directive 2011/36/EU of the European Parliament and of the Council of 5 April 2011 on preventing and combating trafficking in human beings and protecting its victims, and replacing Council Framework Decision 2002/629/JHA; 
· Council of Europe Convention on Action against Trafficking in Human Beings (CETS No. 197);
· Law no. 10173, date 22.10.2009, on the protection of witnesses and collaborators of justice, amended by laws no.10461/2011 and no. 32/2017.

Judgments of the Constitutional Court  

· No. 37, date 24.12.2010;
· No.222, date 4.11.2002;
· No.30, date 26.11.2009;
· No.33, date 24.11.2003;
· No.5, date 17.2.2003;
· No.10, date 2.4.2009;
· No.13, date 21.7.2008;
· No.5, date 4.3.2008;
· Nr.16, datë 8.6.2006;
· No. 39, date 23.6.2000, A group of deputies of the Albanian Parliament, the interpretation of Article 73/2 of the Constitution; 
· No.3, date 6.2.2008, the First Instance Court of Bulqizë; 
· No. 27, date 9.5.2012, Roxhers Durdaj, Alketa Hazizaj, Gerdec Blast Victims’ Families Association.



Judgments of the High Court

· No.00-2014-1935 decision no (175), date 16.7.2014 (Criminal College of the High Court), Berisha etc.;
· No. 431, date 26.9.2008 (Criminal College of the High Court), Dervishi, Skënderi;
· No. 52, date 22.2.2012, Edmond Ulaj, (Criminal College of the High Court);
· No. 127, date 15.7.2015, Robert Koka, (Criminal College of the High Court);
· No.7, date 11.10.2002, Blerim Llukani, (United Colleges of the High Court);  
· No.2, date 20.6.2013, Gjergj Leka, (United Colleges of the High Court), points 26 and 27; 
· No.1/2, date 19.1.2015 (Criminal College of the High Court); 
· No. 13/1/1, date 24.5.2017 (Criminal College of the High Court); 
· No.8, date 5.6.2015 (Criminal College of the High Court); 
· No.721, date 12.12.2001 (Criminal College of the High Court).


Judgments of the European Court of Human Rights 

· Case of Colozza v. Italy, (application no. 9024/80), judgment of  12.2.1985;

· Case of Imbrioscia v. Switzerland, (application no. 13972/88), Judgment, Strasbourg, 24 November 1993;

· Case of Öcalan v. Turkey, (application no. 46221/99), Judgment, Strasbourg, 12 May 2005;

· Case of SAKHNOVSKIY v. RUSSIA, (application no. 21272/03), Judgment, Strasbourg,  2 November 2010;

· Brennan v. United Kingdom, (application no. 39846/98), 16 October 2001;

· Zagaria v. Italy, 2008, (application no. 58295/00), 27 November 2007, final 70/07/2008;

· Case of  GREGAČEVIĆ v. CROATIA, (application no. 58331/09), Judgment, Strasbourg,  10 July 2012, final  10/10/2012; 

· Case of IGLIN v. UKRAINE, (application no. 39908/05), Judgment, Strasbourg,  12 January 2012, final 12/04/2012; 
· Case of  MIMINOSHVILI v. RUSSIA, (application no. 20197/03), Judgment, Strasbourg, 28 June 2011, final 28/09/2011;
· Case of PÉLISSIER AND SASSI v. FRANCE, (application no. 25444/94, Judgment, Strasbourg, 25 March 1999; 
· Case of MIRILASHVILI v. RUSSIA, (application no. 6293/04), Judgment,  Strasbourg, 11 December 2008, final  05/06/2009;
· Mika v. Sweden, (application no. 31243/06), 27 January  2009, Inability of the accused to question a rape victim who had committed suicide after making a statement to the police: inadmissible; 
· Case of LUCÀ v. ITALY, (application no. 33354/96), Judgment, Strasbourg, 27 February 2001, final  27/05/2001;  
· Maurizio Bosti v. Italy, (application no.43952/09), 13 November 2014, on the admissibility of the application;  

· Case of BOCOS-CUESTA v. THE NETHERLANDS, (application no. 54789/00), Judgment, Strasbourg, 10 November 2005, final 10/02/2006;

· Case of S.N. v. SWEDEN, (application no. 34209/96), Judgment, Strasbourg, 2 July 2002, final 02/10/2002.

· Topic  3: Jurisdiction and competence, (Week 4, 3 classes) 

Course description: This topic will address jurisdiction and competencies, making a clear distinction between the two notions. The mutual influence of criminal jurisdiction on civil and administrative jurisdiction and vice versa will be clarified. Also, will  take place  the explanation of competencies and the negative and positive conflict over competencies, as well as the way of resolving the conflict. Joining, dividing and transferring cases are concepts that need to be addressed, clarifying them on a case-by-case basis. The impact of incompetence on the usability of evidence and on the subject matter of precautionary measures will be specifically addressed.

Self-study questions 

1. Subject matter competence of the courts; 
2. General rules of territorial jurisdiction; 
3. Transfer of the case.
Load: 3 classes/group (1 week x 3 classes)

WEEK 4: 3 classes  
Lecturer(s):	Dr. Henrik LIGORI, Tereza Merkaj
Methodology: Power Point presentation, cases for debate, case studies.

The main topic issues  

1. Understanding of jurisdiction, mutual consequences in the civil and administrative process. 
2. Lack of jurisdiction and disputes over it.  
3. How do we understand the prohibition of raising a positive conflict over territorial jurisdiction in the preliminary investigation phase, due to the conclusion of proceedings? 
4. Can jurisdiction be declared in preliminary investigations without going through a court assessment? 
5. The concept of related proceedings. 
6. Is evidence obtained from an incompetent court usable? 
7. What about the precautionary measure imposed by an incompetent court?

Power Point presentation, debate, group discussions

1. Presentation by the lecturer, 30 min. Discussion/debate.
2. Submission for discussion of a case on jurisdiction in cases of related proceedings.

Cases for discussion 

The investigated A tried to kill the person X with a firearm, a fact noticed in the city of Durrës. The perpetrator left immediately the crime scene. The Prosecution of the Judicial District of Durrës, on the acts committed at the scene, registered a proceeding for the crime of premeditated murder, and remained in attempt, under the Articles 76 and 22 of the Criminal Code, against an unknown person.
One week later, in the city of Tirana, a person was arrested in flagrante delicto for the crime of armed robbery, under the Article 141 of the Criminal Code. In this case, Tirana Judicial District Prosecutor’s Office registered another proceeding. The act of ballistic expertise proved that the weapon seized in Tirana was the weapon of the murder crime committed in Durrës.
Are the investigations of the two prosecutions related? 
Can the Durrës Judicial District Prosecutor’s Office file a positive dispute over territorial jurisdiction arising from the conclusion of proceedings (the weapon of the crime was seized in Tirana), requesting acts from the Tirana Prosecutor’s Office, arguing that it is investigating the most serious crime?

Can incompetence be declared in the preliminary investigation without appearing before the pre-trial judge with a request to dismiss the charges? 
· Criminal College of the High Court, decision no. 00-2016-344 of the decision (25), date 1.3.2016, Itaj.; 
· Constitutional Court, decision no. 11, date23.4 2009, Bazelli;
· CASE OF COËME AND OTHERS v. BELGIUM, (Applications nos. 32492/96, 32547/96, 32548/96, 33209/96 and 33210/96), JUDGMENT, STRASBOURG, 22 June 2000, FINAL 18/10/2000.

Literature 

· E-commentary of the Code of Criminal Procedure www.magjistratura.edu.al; 
· Lozzi, Gilberto., Lezioni di procedura penale, Terza edizione, G. Giappichelli Editore, marzo 2000;
· Conso, Giovanni., Grevi, Antonio. Compendio di procedura penale, Terza edizione, Cedam 2006;
· Paolo Tonini, Manuale di procedura penale, 8° edizione, Giuffrè Editore, Milano, 2007;
· P. Di Stefano, G. Gatti, F. Izzo, R. Marino (a cura di), Codice di procedura penale anotato con la giurisprudenza, XXIII Edizione, Simone, ottobre 2015. 

Judgments of the Constitutional Court  

· No.14, date 17.4.2007, Koçiu etc.;
· No.11, date 23.4.2009, Bazelli.

Judgments of the Criminal College of the High Court
· No.00-2010-266 of decision no. (135), date 17.2.2010, Lleshi;
· No.00-2010-399 of decision no. (220), date 10.3.2010, Bajramaj;
· No.00-2011-216 of decision no. (42), date 23.2.2011, Lepuri.

Judgments of the European Court of Human Rights 

· CASE OF COËME AND OTHERS v. BELGIUM, (Applications nos. 32492/96, 32547/96, 32548/96, 33209/96 and 33210/96), JUDGMENT, STRASBOURG, 22 June 2000, FINAL 18/10/2000;
· CASE OF JORGIC v. GERMANY, (Application no. 74613/01), JUDGMENT, STRASBOURG, 12 July 2007, FINAL 12/10/2007;

· Lavents and Jurjevs against Latvia, (Application Nos. 58442/00 and 70923/01, judgments of 28/11/2002 and 15/06/2006, final on 28/02/2003 and 15/09/2006).

Judgments of the Court of Cassation of Italy 

· The Court of Cassation of Italy, Section III Criminal, judgment no. 1744, date 11.8.1993.

· Topic 4: Acts, notifications and invalidity of acts,  (Week 5 -7, 9 classes)

Course description 

Our criminal process is a process where the formalism of the acts is important for its validity, so we are dealing with acts of the form determined by the legislator, in contrast to the rule of freedom of form in the civil process. For this reason, it is important to clarify the acts of the process and their validity, as well as the notices, which are of special importance, also. Acts of criminal procedure obey the rule of taxation of invalidity, so must be made a distinction between irregular and invalid acts. Two forms of invalidity will be treated: absolute and relative, as well as the difference between them. The topic of correcting invalidities and the concept of derived invalidity are necessary elements in the elaboration of this topic. 

Self-study questions

1. Acts: language, signature, rewriting and prohibition of publication.
2. Issuance of copies and certificates; witnesses, power of attorney and statements of persons in conditions of deprivation of liberty.
3. Court acts. Minutes and transcripts.
4. Translation of acts. 
6. Legitimate entities to make notices.  

Load:	9 classes / group (3 weeks x 3 classes)

Week 5:3 classes
Lecturer(s):	Sandër Simoni, Dr. Henrik Ligori
Methodology: Power Point presentation, cases for debate, case studies.

The main topic  issues  

4.1 Acts and notices   
1. Criminal process and formalism: acts of free form (civil procedure) and defined form (criminal procedure).
2. Notices to the prosecutor, defense, victim and civil parties. 
3. Special cases of notifications for the defendant.  
4. Invalidity of notices.   


Power Point presentation, debate, group discussions

1. Presentation by the lecturer, 30 min. Discussion/debate.
2. Submission for discussion of some cases on the invalidity of the minutes:
a) The minutes of the apartment control, carried out by the Judicial Police on her own initiative, lacks the month/date of the act (… held today, on  8.2017). The defense claimed the invalidity of the minutes. Discussion on the defense claim.     
b) In the prosecution office of Tirana Judicial District Court, was recorded the criminal report no. 274, date 3.2.2018, on the criminal offense of fraud (Article 143 of the Criminal Code). On 24.2.2018, the prosecutor decided the non-initiation of proceedings, arguing that the decision of the prosecutor was taken beyond the 15-day deadline foreseen by law (Article 291.1 of the Code of Criminal Procedure), therefore it is considered an abnorm decision. Discussion on the court decision.

3. Debate and group work related to practical cases of the invalidity of notices:
a. No.00-2013-388 of decision (50), date 3.2.2013, Rabeli, Shyti: [for the criminal college it is important to respect the order of notification of the free defendant, according to the norm set by Article 140 of the Code.];
b. No.96 of decision, date 20.2.2008, Rakaj: [According to the College, although the defendant may have been placed under the security measure “arrest in prison”, in conditions when it has not been executed, the defendant is considered free and for his notification are followed procedures that norm the Articles 140 et seq., of the Code of Criminal Procedure].  
c. Judgment of the Constitutional Court  no.30, date 17.6.2010, applicant: The High Court  (United Colleges);
d. No.00-2012-938 of decision (197), date 4.7.2012, Shehaj: [the notification is considered not done when is not known the gender relationship between the person to whom is delivered the summons and the defendant]. 


WEEK 6: 3 classes 
Lecturer(s):	Dr.Henrik LIGORI, Albana Boksi
Methodology: Power Point presentation, cases for debate, case studies.

4.2 Invalidity of acts 	

1. Causes of invalidity and the principle of taxation. 
2. Inadmissibility. 
3. Decadence. Understanding procedural deadlines, types of deadlines, rescheduling. 
4. Relative and absolute invalidity, the difference. 
5. Invalidity of the judicial judgment.


Power Point presentation, debate, group discussions

1. Presentation by the lecturer with PP, 30 min. Discussion/debate. 
2. Submission for discussion of  cases of indistinguishability of forms of invalidity :
· Criminal College of the High Court, no.239, date 26.4.2006, Pasholli etc.;
· Criminal College of the High Court, no.689 of decision, date 22.11.2006, Rrushi.
3. Presentation of cases of absolute invalidity related to subjects of proceedings. Group discussions for the resolution of practical cases:
· Criminal College of the High Court, Judgment no. 769, date 20.12.2006; no.00-2013-1124 of the Judgment (223), date 10.7.13, Ymeri, lot procedures;  
· Judgment of the Constitutional Court no.70, date 17.11.2015, applicant:  Doda; 
· Criminal College of the High Court, no.00-2010-1201 of judgment (851), date 29.9.2010, Stragu; no.00-2013-977 of judgment (178), date 29.5.2013, Kelmendi; Judgment of the Constitutional Court no.19, date 2.4.2014, applicant: Beqiraj; 
· No.00-2011-1106 of judgment, date 27.12.2011, Pllumbi etc.;
· Judgment of the United Colleges of the High Court, no.1, date 15.2.2001; 
· No.00-2010-195 of decision (138), date 17.2.2010, Islami;
· No.00-2011-788 of decision (112), 21.9.2011, Zeqo (§ 21, 24); no.00-2013-867 of decision (135), 17.4.2013, Kamaj (§ 24, 26, 29): [the notification is considered as not done when the person signing the receipt of the notification is a cousin of the defendant].

4. Discussion of practical cases on the invalidity of the judicial judgment:
· No. 00-2013-988 of decision (194), 12.6.2013, Criminal College of the High Court, Telushi, etc.;
· No. 00-2012-1685 of decision (329), 5.12.2012, Criminal College of the High Court, Shquti, §§18, 22;
· Constitutional standards of reasoning: Constitutional Court, judgment no.3, date 19.2.2013, Vagenas;
· Standards of the ECtHR: 
a. Papon v. France; 
b. Boldea v. Romania; 
c. Van de Hurk v. the Netherlands.


WEEK 7: 3 classes 
Lecturer(s):	Dr.Henrik LIGORI,Albana Boksi
Methodology: Power Point presentation, cases for debate, case studies.

4.2 Invalidity of acts (continues)
5. Forms of invalidity correction; 
6. Derived invalidity.


Power Point presentation, debate, group discussions

1. Presentation by the lecturer with PP, 30 min. Discussion/debate. 
2. Submission for discussion of different cases of the correction of relative invalidity. 
Cases for debate
· Criminal College of the High Court,  no. 00-2016-1191 of judgment  (142), 6.7.2016, Buci;
· Criminal College of the High Court,  no. 00-2017-46 of judgment  (13), 8.2.2017, Qejvani;
· Criminal College of the High Court, no. 00-2017-854 of judgment  (131), 1.11.2017, Malo; 
· Petrit Sulejmani v. Albania. 
3. Case law on derived invalidity. The problem of «derived unusability».The debate will take place when is going to be discussed the unusable evidence, (see the next topic).  

Literature 

· E-commentary of the Code of Criminal Procedure www.magjistratura.edu.al; 
· Ligori, Henrik, A decision, three problems, Jeta Juridike journal, no. 2, December 2007;
· Henrik Ligori, On the taxing nature of the invalidity of criminal procedural acts, Jeta Juridike, No.1/2011 ;
· Ligori, Henrik, Study of the invalidity of acts in our criminal procedure system. Dissertation for the scientific degree of Doctor of Science, UT, Faculty of Law, 2016,http://www.doktoratura.unitir.edu.al/2017/01/studim-i-pavlefshmerise-se-akteve-ne-sistemin-tone-te-procedures-penale/.
· Giorgio Spangher, (diretto da), Atti processuali penali, patologie, sanzioni, rimedi, Wolters Kluwer, 2013;
· Paolo Di Geronimo, La nullità degli atti nel processo penale, Fatto & Diritto, Collana diretta da Paolo Cendon, Giuffrè Editore, 2006;
· Paolo Tonini, Manuale di procedura penale, 8° edizione, Giuffrè Editore, 2007.

Judgments of the Constitutional Court  

· No.14, date 17.4.2007, Koçiu, etc.;
· No.11, date 23.4.2009, Bazelli;
· No.70, date 17.11.2015, Doda;
· No. 12, date 13.4.2007, Elezi, Curri;
· No. 38, date 15.10.2007, Kaçi;
· No.21, date 29.4.2010, Meçe;
· No.8, date 27.2.2014, Dhima;
· No.19, date 2.4.2014, Beqiraj;
· No.18, date 2.4.2012, Qosja;
· No.27, date 1.10.2003, Sulaj;
· No.3, date 6.2.2008, applicant: First Instance Court of  Bulqizë;
· No.30, date 17.6.2010, applicant: High Court (United Colleges);
· No.13, date 10.6.2005, Brahimaj;
· No.7, date 19.2.2007, Lala;
· No.5, date 4.3.2008, Zeka;
· No. 23, date 13.10.2005, Xhakja;
· No.20, date 20.7.2005, Kurpali;
· No.2, date 25.1.2012, Bukaçi;
· No.38, date 30.12.2010, Perati;
· No.22, date 23.4.2012, Balliu.



Judgments of the Criminal College of the High Court 

· No.1, date 15.2.2001, Lika etc., (unifying judgment, United Colleges of the High Court);
· No.2, date 24.1.2011, Salis etc., (unifying judgment, United Colleges of the High Court); 
· No.5, date 15.9.2009, Dredha etc., (non-unifying judgment of the United Colleges of the High Court);
· No. 58, date 27.1.2010, Karemani, (Criminal College of the High Court).

Judgments of the European Court of Human Rights
 
· Asciutto v. Italy, (Application no. 35795/02), judgment of 27 November 2007;
· CASE OF BELZIUK v. POLAND,(Application no. 45/1997/829/1035), JUDGMENT, STRASBOURG, 25 March 1998;

· Bulut v Austria, Application No. 17358/90, Judgment (22 February 1996);
· Delcourt v. Belgium, application no. 2689/ 65, judgment of 17 January 1970;
· Hauschildt v. Denmark, application no. 10486/ 83, judgment of 24 May 1989;

· CASE OF POITRIMOL v. FRANCE, (Application no. 14032/88), JUDGMENT, STRASBOURG, 23 November 1993;

·  Colozza against Italy, application no. 9024/80, 12 February 1985;

· CASE OF SEJDOVIC v. ITALY, (Application no. 56581/00), JUDGMENT, STRASBOURG, 1 March 2006.


Topic 5: Evidence theory, types of evidence and means of research, (Weeks 8-12, 18 classes [footnoteRef:10]) [10:  3 classes will be organised in a combined way, by going in the course of Legal writing and reasoning. The date of combined classes will be established in coordination with the lecturer of the course of Legal writing and reasoning.] 

Course description  

The problem of proving is the central aspect of the criminal process. The 2017 reform emphasized the freedom of evidence, as opposed to the taxability of evidence, under the previous system. What matters is the object of the evidence, the atypical evidence and the clarification of the principle of the legality of the evidence. The sanction of unusability is also related to this concept. Of particular importance is the process of proving by means of indices and the rules of logical reasoning on the topic of evidence. The course also deals with the types of evidence (means of proof) and the means of seeking them, an aspect of the procedure closely related to the freedoms and rights of the person in the criminal process.

Load:	15 classes / group (5 weeks x 3 classes)

WEEK 8: 3 classes
Lecturer(s):	Dr.Henrik LIGORI, Tereza Merkaj
Methodology: Presence  in the auditorium, cases for debate, case studies.

The main topic issues  

5.1 General principles on evidence
1. Procedural system and rules of evidence. The principle of taxability and freedom of evidence. 
2. Determining the facts object of evidence. 
3. Indications and evaluation criteria.  
4. Probative reasoning based on evidence: induction, deduction and abduction. Rules of experience.

Power Point presentation, debate, group discussions

1. Presentation by the lecturer, 30 min. Discussion/debate.
2. Submission for discussion of different cases of provability of fact by means of clues. Debate. Judicial practice for indicative evidence. 

Fact
· 21.2.2008, at 20.10: Tel. in the fixed number of the apartment of R.K. 25,000 euros are required within two days, otherwise would be kidnapped her daughter N.K. The caller – male sex person. 
· 23.2.2008, at 19.37: Person M tells the injured party that he was not joking.
27.2.2008: At a hairdresser on the first floor of the victim’s palace, is left an envelope (3 written sheets) where were repeated the same threats and were set delivery modalities: date 29.2.2008, local San Maria, Rr. “Myslym Shyri”, TR.    

Discussion of the value of clues obtained during investigation

· Calls were made from different booths. Phone call of the date 23.2.2008, time 19.37 (4 sec.). At 19.35 from the same booth was sent a call to the mobile number ... 310 used by MG (9 sec.);
· M.G is one of the two close friends of the daughter  of the injured party;
· Conclusion of the graphic writing expertise act: the threatening letter may have been written by  M.G.   
· M.G was in need of money to pay for school (statements of another friend to whom she had asked money in debt);
· M.G agrees to be questioned as a person under investigation and raises the alibi that in the days when the calls were made she was not in Tirana. The alibi crashes by the determining of the cell location of her cell phone number.

Fact

· 24-2-2009: on the cell phone of the wife of a manager of a foreign bank arrives an SMS, written in lame English. 70,000 euros were required. Two more sms were sent in the following days. If the required amount was not given, their minor daughter would suffer badly. They were ordered not to notify the police because they were police people themselves.
· The next morning, the housekeeper goes to the girl’s school and insists on meeting her. The staffs notify parents. The woman is fired. 

Discussion of the value of clues obtained during investigation

After identifying the IMEI number of the device from which the sms was sent, it turned out that:
· On 19 and 20-01-09 this device was used with the number of the house worker;
· From 17-12-2008 until 01-01-2009 this device was used with the number of the employee’s bride;
· On 19-12-2008 through this device the number of the son of the house worker had made 3 calls;
· The cells used for sending sms covered the area where was located the worker’s apartment;
· Only the son of the worker who was proven to have been an immigrant in England for 3 years had knowledge of English (the fact that he spoke limited English was also confirmed by the testimony of the lady who spoke to him on several occasions while he was calling the apartment to look for the mother).
· The author’s mother was a worker in the home of the injured.

3. The giving of a course assignment to justify the decision in a practical case based on clues.


WEEK 9: 3 classes
Lecturer(s):	Dr.Henrik LIGORI, Tereza Merkaj
Methodology: Power Point presentation, cases for debate, case studies.

Combination with other courses: combination with Criminal Law 

The main topic issues  

5.2 Science and criminal process

5. Probabilistic scientific laws, their characteristics. Postpositivism and the evolution of the concept of science.
6. Scientific evidence and the importance of adversarial proceedings. 
7. Expertise as a tool for involving science in the process, (combination with Criminal Law, the topic of causation in expertise results, 3 classes).


Practical cases 

Statistical probability and logical probability.

· The case of  Sally Clark;
· Judgment no. 30328/02, date 10.7.2002, of the United Colleges of the Cassation Court of Italy, Case of  Franzese. 


WEEK 10:	3 classes
Lecturer(s):	Dr.Henrik LIGORI, Tereza Merkaj
Methodology: Power Point presentation, cases for debate, case studies.
Combination with other courses:	combination with Civil Procedure

Self-study questions 

1. Incompatibility with the duty of the witness. 
2. State and professional testimony and secrecy. 
3. Witness liability. 
4. Witness with hidden identity. 
5. Interrogation of the defendant and of private parties. 
6. Confrontation conditions. 
7. The proof of recognition. 
8. Forensic experiment. 
9. Material proof. Meaning. 
10. Document as historical evidence. Document types. 


The main topic issues  

5.3 Principle of legality of evidence. Types of evidence

1. Principle of legality of evidence.  Types of evidence. 
2.The value of the statements of the co-defendant and the defendant in a related proceeding, (combination with Civil Procedure, 3 classes,  approach to the standard of proof in civil proceedings ). 
3. Typical and atypical evidence.  
4. Evidence. Indirect evidence and its limitations.  
5. Protection from self-incrimination. 
6. Questioning the defendant in a related proceeding. 
7. The importance of the right of confrontation.
8. Avoidance of judicial error in filing for recognition. 
9. Documentary evidence: the circulation of evidence from outside the process.


Power Point presentation, debate, group discussions

1. Presentation by the lecturer with PP, 50 min. Discussion/debate.  
2. Submission for discussion of  cases of judicial practice. Emphasis will be placed on the possibility of judicial error and the rules for avoiding it:
· CASE OF LUCÀ v. ITALY, (Application no. 33354/96), JUDGMENT, STRASBOURG, 27 February 2001, FINAL, 27/05/2001; 
· Bracci v. Italy, application no. 36822/02, 13 October 2005, (rules of the ECtHR for the realisation of the right of confrontation in the process);
· Report invalid act - unusable proof: Criminal College of the High Court, no. 00-2010-396 of the decision (252), date 17.3.2010, Ndreu, no. 00-2013-1335 of the decision (180), date 29.5.2013, Smajlaj;
· Illegal evidence: 
a. CASE OF JALLOH v. GERMANY, (Application no. 54810/00), JUDGMENT, STRASBOURG, 11 July 2006; 
b. CASE OF GÄFGEN v. GERMANY, (Application no. 22978/05), JUDGMENT, STRASBOURG, 1 June 2010;  
c. CASE OF RAMANAUSKAS v. LITHUANIA, (Application no. 74420/01), JUDGMENT, STRASBOURG, 5 February 2008.
· Error in proof of recognition: 
a. Case of  Lenell Geter;
b. CASE OF LASKA AND LIKA v. ALBANIA, (Applications nos. 12315/04 and 17605/04), JUDGMENT, STRASBOURG, 20 April 2010, FINAL, 20/07/2010.
· Atypical evidence: 
a. Criminal College of the High Court, no. 00-2008-116 of the decision (570), date 17.12.2008, Dibra, no. 6, date 21/09/2012;
· Standard of proof ,  civil/criminal, (combined  class):  
a. Cassazione civile, sez. III, sentenza 16.10.2007 n. 21619. Discussion of the rule, “more likely than not”.
· Standard of proof ,  civil/criminal, under the ECtHR: 
b. N.A v. Norway.


COMBINED CLASS:	3 classes [footnoteRef:11] [11: The date of combined classes will be established in coordination with the lecturer of the course of Legal writing and reasoning
] 

Lecturer(s):	Dr.Henrik LIGORI, Tereza Merkaj
Methodology: Power Point presentation, cases for debate, case studies.

Combination with other courses: combination with Legal writing and reasoning  

The main topic issues  
5.4 The way of reasoning in the case of indicative evidence, (combination with Legal writing and reasoning , 3 classes)

Case for debate 
· Criminal College of the High Court, no.115, date 19.7.2017, Toska;
ECtHR, Carta v. Italy.


WEEK 11: 3 classes
Lecturer(s):	Dr.Henrik LIGORI, Dr. Amarildo Laçi
Methodology: Power Point presentation, cases for debate, case studies.

Self-study questions
1. General rules for conducting surveys and taking biological samples.
2. Conditions for performing controls. 
3. Object of sequestration, special sequestrations. 
4. Rules for the safekeeping of seized items. 
5. General rules for interceptions. 

Main topic issues    

5.5 Evidence search instruments 

1. Inspections. 
2. Controls and sequestrations during control. 
3. Protection from sequestrations before the court. 
   
   Power Point presentation, debate, group discussions

1. Presentation by the lecturer with PP, 30 min. Discussion/debate
2. Submission for discussion of different cases of judicial practice; comparison with ECtHR standards in relation to the defense of the individual in the process:
· Controls:
a. Van Rossem against Belgium, (application no. 41872/98), judgment of 9 December 2004, final on 9 March 2005;
b. Discussion of the unifying decision of the Criminal College of the High Court no. 1, date 30.6.2017, Smakaj.
· Physical interventions and the taking of biological samples: 
a. CASE OF S. AND MARPER v. THE UNITED KINGDOM (Applications nos. 30562/04 and 30566/04), JUDGMENT, STRASBOURG, 4 December 2008.

WEEK 12: 3 classes
Lecturer(s):	Dr.Henrik LIGORI, Dr. Amarildo Laçi
Methodology: Power Point presentation, cases for debate, case studies.


5.6  Evidence search instruments (continuation)


4. Interception. Meaning (understanding).  
5. Discipline of interception and obtaining telephone records. 
6. Environmental interception and the difference with recording the conversation by one of those present. 
7. International standards regarding evidence search tools.
   
Power Point presentation, debate, group discussions

1. Presentation by the lecturer with PP, 30 min. Discussion/debate.
Submission for discussion of different cases of judicial practice; comparison with ECtHR standards.
3. Judicial and constitutional practice regarding the violation of the right to privacy in the case of interceptions:
· Roman Zakharov v. Russia [GC] - 47143/06, Judgment 4.12.2015 [GC];
· Matheron v. France, judgment of 29 March 2005, application no. 57752/00;
· Helgas v.  Czech Republic; 
· Criminal College of the High Court, judgments no.199, date 29.10.2014 and no.97, date 20.3.2013.


Literature 

· E-commentary of the Code of Criminal Procedure www.magjistratura.edu.al;
· Conso, Giovanni., Grevi, Vittorio., et., Compendio di procedura penale, CEDAM, Terza edizione, 206;
· Giudicelli-Delage, G. (sous la direction de), Les tranformations de l’administration de la preuve pénale, perspectives comparées, UMR de Droit Comparée de Paris, Volume 12, Société de Législation Comparée, Paris, 2006;
· Cordero, Franco, Procedura penale, Ottava edizione, Giuffrè Editore, 2006;
· Gjika, Grigor,The truth and evaluation of evidence in criminal proceedings, People’s Justice, no.1, January – March 1977;
· Group of authors, Criminal procedure of People’s Socialist Republic of Albania (General part), edited by Grigor Gjika, “Enver Hoxha”UT, Faculty of Political and Legal Sciences, Tirana, 1988;
· Group of authors (Catalano E.M., etc.), Prova penale e metodo scientifico, UTET Giuridica, 2009;
· Ligori, Henrik, For the problem of single evidence in criminal proceedings, article published in Jeta Juridike journal, no.4, December 2013;
· Smibert, Jon, Principles of evidence, Prishtinë, 2014.
· Guinchard, Serge., Buisson, Jacques. Procédure pénale, 4e édition, Litec 2008;
· Lozzi, Gilberto, Lezioni di procedura penale, G. Giappichelli Editore, Terza edizione, 2000;
· Murphy, Peter, Murphy on Evidence, UET Press, 2009;
· Pirdeni, Luan, Introduction to logic (revised edition), Koçi editions, 2008;
· Vishinski, Andrei J., Theory of Judicial Evidence in Soviet Law, publication of the Ministry of Justice of  People’s Republic of Albania, Tirana, 1948.
· Tonini, Paolo, La prova penale, Quarta edizione, CEDAM 2000;
· Council Resolution of 20 December 1996 on individuals who cooperate with the judicial process in the fight against international organized crime;
· Resolution of the Council of 23 November 1995 on the protection of witnesses in the fight against international organized crime;

· Recommendation Rec (2005)9 of the Committee of Ministers to member states on the protection of witnesses and collaborators of justice; 

· Council of Europe Committee of Ministers Recommendation No. R(97) 13 to Member States Concerning Intimidation of Witnesses and the Rights of the Defence. 

Judgments of the High Court

· No.876, date 21.12.2005, K.B.;
· No.00-2010-1134 of decision (775), date 14.7.2010, F.D., I.M.;
· No.00-2010-1473 of decision (1031), date 7.12.2010, V.T., etc.;
· No.291, date 20.3.2007, A.R.;
· No.00-2013-636 of decision (97), date 20.3.2013, A.V.;
· No. 00-2012-977 of decision (88), date 21.3.2012, A.H. and R.Sh.;
· No. 00-2013-577 of decision (77), date 6.3.2013, S.G and  J.K.

Judgments of the Constitutional Court  

· No.19, date 18.9.2008, Shkurti;
· No.23, date 23.7.2009, Grori;
· No.8, date 28.2.2012, Hasani.

Judgments of the European Court of Human Rights 

· Doorson v the Netherlands (App no 20524/92) ECHR 26 March 1996;
· Application nos. 46099/06 and 46699/06 Marcus ELLIS and Rodrigo SIMMS and Nathan Antonio MARTIN against the United Kingdom;
· Kok v. Netherlands, Application No. 43149/98, decision of 4 July 2000;
· CASE OF KOSTOVSKI v. THE NETHERLANDS, (Application no. 11454/85), JUDGMENT, STRASBOURG, 20 November 1989;
· Lüdi v Switzerland (App no 12433/86) ECHR 15 June 1992;
· CASE OF UNTERPERTINGER v. AUSTRIA, Application No. 9120/80, judgment of 24 November 1986;
· Case of Van Mechelen and Others v. The Netherlands, 23/4/1997, Application No. 21363/93;
· CASE OF VISSER v. THE NETHERLANDS, (Application no. 26668/95), JUDGMENT, STRASBOURG, 14 February 2002;
· Windisch v. Austria, 27/9/1990, Application No. 12489/86;
· CASE OF AL-KHAWAJA AND TAHERY v. THE UNITED KINGDOM, (Applications nos. 26766/05 and 22228/06), JUDGMENT, STRASBOURG, 15 December 2011;
· Balliu v. Albania, Application No. 74727/01, judgment of 16 June 2005;
· Saïdi v. France, Application No. 14647/89, judgment of 20 September 1993;
· Gani v. Spain, Application No 61800/08, judgment of 19 February 2013.


[bookmark: _Hlk28649772]Topic 6: Personal and property security measures, (Week 13-15, 12[footnoteRef:12] classes) [12:  3 classes will be organised in a combined way, by going in the course of Legal writing and reasoning. The date of combined classes will be established in coordination with the lecturer of the course of Legal writing and reasoning.] 

Course description 

The topic of personal security measures is closely related to the standard of reasonable doubt evidence and the provability of security needs. This topic aims to clarify specifically these concepts, approaching them with cases of judicial practice. The course will emphasize the need for court jurisdictional control over arrests both initially and periodically, whenever the elements of reasonable suspicion and security need to be changed. Emphasis is placed on the principle that precautionary measures are, as a rule, temporary in nature and that arrest should be considered as an  extrema ratio. A comparison of Albanian case law with ECtHR standards will be an important part of the elaboration of this topic.

Self-study questions

1. Types of security measures. 
2. Coercive measures and restrictive security measures. 
3. Extinction and its consequences. 
4. Deadlines for the duration of security measures. 
5. Suspension of detention terms. 
6. Compensation for unfair imprisonment.


Load: 12 classes / group (4 weeks x 3 classes)

WEEK 13:	3 classes
Lecturer(s):	Albana BOKSI, Dr. Amarildo LAÇI
Methodology: Power Point presentation, cases for debate, case studies.

The main topic issues  

6.1 General principles for determining personal security measures		
1. Legal and jurisdictional reservation on the topic of security measures. 
2. General conditions of application: the understanding of reasonable suspicion and standard of proof. 
3. Insurance needs. 
4. Features of probation proceedings on the subject of security measures. 


Presentation, debate, group discussions

1. Presentation by the lecturer with PP, 30 min. Discussion/debate. 
2. Submission for discussion of  cases of judicial practice, including even the ECtHR standards:

Fact

On 8.2.2017, around 11:00, an event occurred with the use of firearms. Two uncles  sons, A and B, clashed by hitting each other with circumstantial means, such as stones, sticks, etc. Also involved in the conflict is B1, B’s brother, who, according to statements, took the weapon in the vehicle and fired into the air.  Meanwhile is approached A1, A’s son. Shots were heard and B1 fell to the ground. He died at the hospital a few days later. Witnesses present did not see that A1 had a weapon in his hand. From the acts results that damages have been noticed in his body (A1).


Acts
· Minutes of the flagrante delicto arrest of citizens involved in the conflict - 8.2.2017, at 11:30;
· Minutes of the arrest in flagrance - 9.2.2017, at 09:00;
· The act of sequestration of two firearms (automatic and pistol), as well as cartridges of two different models;
· Interrogation of the persons present.
The prosecutor has submitted a request for the validation of the arrest in flagrance for all persons involved and a security measure of arrest in prison, for each of them. The request was filed on 11.2.2017, at 8.30. 
The citizen B1 underwent a surgical intervention, so at the moment of reviewing the request by the court he was in hospital conditions, in resuscitation.  
Issues for discussion are as follows:
· Are we in flagrante delicto?
· Is the request for a security measure of arrest in prison against the citizen B1 based on law?
· What about other arrested citizens? Is it relevant that the weapons are suspected to have been used by citizens B1 and A1, while citizens A and B, according to the statements, were in conflict, but not with weapons?
· Can the legal qualification of the criminal fact be clarified at this stage of the preliminary investigation?
· Can the court give the fact a legal qualification different from what the prosecutor argued in the request for validation of the arrest and the imposition of a security measure? 
[Case from the judicial practice of the former Court for Serious Crimes: Murder due to family relations, committed in collaboration, attempted, as well as illegal possession of weapons of war, provided by Articles 79 / c, 22, 25 and 278 of the Criminal Code].


Fact

A and B were investigated by the Prosecution of the Judicial District Court of Saranda for the commitment of the criminal offense narcotics trafficking, committed in collaboration, remained in attempt, foreseen by the Article 283/a/2, 25 and  22 of the Criminal Code.
On 17.9.2018: Prosecution presented to the First Instance Court of Saranda, the request for the validation of the arrest in flagrance and the imposition of a security measure against the investigated A and B.


Judgment of the First Instance Court 

· The legal validation of the flagrante delicto arrest of A and B and the imposition of the security measure of the arrest in prison on them;
· Declaring subject matter incompetence and passing the acts to the former Court for Serious Crimes, as a competent court.


Judgment of the Appeal Court of Gjirokastër (on the complaint of the investigated ones):
· Approval of the decision, but limiting the duration of the security measure arrest in prison to 30 days, from the day of the announcement of the decision.



Acts of the prosecutor 

· After the decision of the court of first instance, the prosecutor of the case (Saranda), despite the decision to declare incompetence by the court, also declared the incompetence of his office and sent the acts to the former Prosecutor at the Court for Serious Crimes.
· The prosecutor of the case in the former Prosecution at the Court for Serious Crimes, on 24.10.2018 filed the request with the object of imposing the security measure of arrest in prison, against the investigated A and B. At the moment of submitting the request for imposing the security measure, the acts sent by Saranda Judicial District Court had not yet reached the Serious Crimes Court.  

Issues for discussion 

· Finds application the Article 88 of the Code of Criminal Procedure in this case?
· Has lost its force the measure of arrest imposed on the investigated by Saranda Judicial District Court?
· Should the prosecutor of serious crimes submit a request for a security measure?
· Argue the judgment of the court. 

a. The burden of proof of reasonable doubt: 
· Criminal College of the High Court, no. 308, date 17.12.2008, Prenga; 
· Bykov v. Russia  [DhM], § 64;
b. Allegations of incorrect legal qualification of the criminal fact: 
· Criminal College of the High Court, no.309, date 17.12.2008, Sefa; 
· Aquilina v. Malta [DhM], § 47;
c. The court competent to review the measure: 
· United Colleges of the High Court, Unified Judgment no.7, date 14.10.2011, Kumbara.
d. Term security measures: 
· Criminal College of the High Court, Judgments no.457, date 20.7.2001 and no.170, date 14.8.2000.

3. Group exercises for solving practical cases.


COMBINED CLASS: 3 classes [footnoteRef:13] [13: The date of combined classes will be established in coordination with the lecturer of the course of Legal writing and reasoning.
] 

Lecturer(s):	Albana BOKSI, Dr. Amarildo LAÇI
Methodology: Power Point presentation, cases for debate, case studies.

Combination with other courses: combination with Legal writing and reasoning  

[bookmark: _Hlk28645323]The main topic issues   

6.1 General principles for imposing personal security measures and rules of reasoning (continuation)
a. Criteria for the selection of measure: 
· The principles of appropriateness, proportionality and scalability (arrest in prison as  extrema ratio); 
· Reasoning of the judgment, (combination with Legal writing and reasoning, 3 classes);

b. Reasoning of court decisions on the topic of security measures: 
· CASE OF BOICENCO v. MOLDOVA,(Application no. 41088/05), JUDGMENT, STRASBOURG, 11 July 2006, FINAL, 11/10/2006; 
· Koudoiorov v. Russia.
c. Avoiding stereotypical formulas: 
· Selahattin Demirtaş v. Turkey (n.2).


WEEK 14	3 classes
Lecturer(s):	Albana BOKSI, Dr. Amarildo LAÇI
Methodology: Power Point presentation, cases for debate, case studies.

The main topic issues  

6.2 Personal and property security measures
1. Brief description of the main personal security measures, with special emphasis on property guarantees; 
2. Conservative sequestration.
3. Preventive sequestration. 
4. Basic knowledge on law no. 10192, date 3.12.2019 (amended).
	
Power Point presentation, debate, group discussions

1. Presentation by the lecturer with PP, 30 min. Discussion/debate. 
2. Submission for discussion of cases of judicial practice. Criteria set by the ECtHR for the property guarantee: 
· Gafà v.Malta; 
· Mangouras v. Spain.

3. Preventive sequestration

A was suspected as the perpetrator of the crime of narcotics trafficking, committed in collaboration, foreseen by the Article 283/a/2, 25 of the Criminal Code. It turned out that he had constant telephone communications with person B, resident in Tirana.  
The former Court for Serious Crimes, with a motivated decision, authorized the search of B’s ​​apartment, arguing that there were reasonable grounds to think that in this apartment could be items, material evidence related to the criminal offense for which prosecution was investigating.   
From the acts it results that B, questioned in the capacity of a person who has knowledge of the criminal offense, among other things stated: “...about two years ago I met A and for about a year I rented the first floor of my two-story apartment… I own an Audi A7 car… vehicle which I have bought for about a year, where a part of the money I paid for the purchase price, was lent to me by citizen A … I do not know what A is doing. I am currently unemployed…”  
Judicial Police pursuant to the court decision for permission to control (cited above), carried out the search of B’s ​​apartment, an apartment where according to his statement the suspect A was also staying. As a result of this search, were seized as material evidence, among other things even: 
· Audi type vehicle owned by B;
· Samsung mobile phone, in the use of B. 
The sequestrations were considered legal by the prosecutor. B challenged in court the decision and the act of sequestration of the vehicle and of the mobile phone. 


Issues for discussion

1. Is B legitimized to challenge decisions for the sequestration of items in his possession, ownership? (B claimed that he or the seized items have nothing to do with the criminal offense, so both the control exercised and their sequestration is contrary to law.  Moreover, the source of their creation is lawful). 
2. Is the decision of the prosecutor for the legal validation of the sequestration of these items legal?
3. Distinguish between probationary sequestration and preventive sequestration.
4. Argue the judgment of the court in relation to this cases: 

· Criminal College of the High Court, Anti-mafia law, no.52, date 5.4.2017, Ormenaj.
· GJEDNJ: Bongiorno and Others v. Italy, ECtHR; 
· Bocellari e Rizza v. Italy.


WEEK 15	3 classes

Lecturer(s):	Dr. Henrik Ligori, Albana Boksi
Methodology: Power Point presentation, cases for debate, case studies.

The main topic issues  

6.3 Assignment and implementation of security measures. Terms

1. The initiative of the prosecutor and the control of the judge based on the attached acts. 
2. Enforcement of the security measure and declaration of departure of the person.
3. Interrogation and guarantee of adversarial proceedings. 
4. Revocation and replacement. 
5. Extension of the detention term.


Power Point presentation, debate, group discussions

1. Presentation by the lecturer with PP, 30 min. Discussion/debate.  
2. Submission for discussion of cases of judicial practice. Why do courts generally not apply this provision?
a.  Judicial control over arrests: 
· United Colleges of the High Court, Unified Judgment no.1, date 8.1.2009, Cuku. 
· Labita test: Labita v. Italy; 
· Castravet v. Moldova.

b. Standards of the ECtHR: 
· Discusion on judgments of Grand Chamber in the case of  Idalov v. Russia;
· Buzadji v. Moldova.
c.  Appeal against security measures:  
· United Colleges of the High Court, Unified Judgment no.4, date 24.6.2009, Dulaj.

d. At the request of the prosecutor, the court imposed on a person the prohibition security measure  provided by the Article 232 of the Code of Criminal Procedure, for the crime of passive corruption. In the interrogation session, the prosecutor requested its conversion to the measure provided by the Article 238 of the Code of Criminal Procedure, with the argument that the subject was also being investigated for the crime provided by the Article 287 of the Criminal Code. Discuss on the legal support of this application.
e. Extension of detention on remand: 
· Case law: The defense appeal against the decision to extend the detention period was rejected as inadmissible. Can an appeal be exercised against a decision deciding to accept the prosecutor’s request for an extension of the detention period?  

Literature 

· E-commentary of the Code of Criminal Procedure www.magjistratura.edu.al;
· Gaito, Alfredo, Procedura penale, E-pub, Itinera, Guide giuridiche Ipsoa, Wolters Kluwer, 2015;
· Giorgio Spangher, Pratica del processo penale, E-pub, Vol. III, CEDAM 2014;
· Islami, Halim, Hoxha, Artan, Panda, Ilir, Criminal Procedure, 2013 edition; 
· Tonini, Paolo, Manuale di procedura penale, 8° edizione, Giuffrè Editore, 2007;
· Di Stefano, P., Gatti, G., Izzo, F., Marino, R. (a cura di), Codice di procedura penale anotato con la giurisprudenza, XXIII Edizione, Simone, ottobre 2015;
· Recommendation Rec(2006)13 of the Committee of Ministers to member states on the use of remand in custody, the conditions in which it takes place and the provision of safeguards against abuse (Adopted by the Committee of Ministers on 27 September 2006).


Judgments of the High Court

· No.279, date 4.6.2008;
· No.4, date 24.6.2009, Dulaj (United Colleges of the High Court); 
· No.00-2013-1124 of decision no. (223), date 10.7.2013, Ymeri, (Criminal College of the High Court);
· No.00-2014-393 of decision no. (20), date 29.1.2014, Tushaj, (Criminal College of the High Court);
· Nr.00-2013-1578 of decision no. (289), date 13.11.2013, Kaca, (Criminal College of the High Court);
· No. 135 of decision, date 27.5.2009, Kotri, (Criminal College of the High Court).

Judgments of the Constitutional Court  

· No. 37, date 24.12.2010, Hajdari.
· No.8, date 27.2.2014, Dhima.

Judgments of the European Court of Human Rights 

· CASE OF FOX, CAMPBELL AND HARTLEY v. THE UNITED KINGDOM, (Application no. 12244/86; 12245/86; 12383/86), JUDGMENT, STRASBOURG , 30 August 1990; 
· Case of Labita v. Italy, (application no. 26772/95), Judgment, Strasbourg,  6 April  2000;
· Murray v. the United Kingdom, (application no. 14310/88), Judgment 28 October 1994; 
· European Court of Human Rights,  (Application No. 21915/93) - Commission (Plenary) - Decision - LUKANOV v. BULGARIA, 12 January 1995; 
· CASE OF BROGAN AND OTHERS v. THE UNITED KINGDOM, (Application no. 11209/84; 11234/84; 11266/84; 11386/85), JUDGMENT, STRASBOURG , 29 November 1988;
· Case of Bykov v. Russia, (Application no. 4378/02), Judgment, Strasbourg,  10 March 2009;
· Case of Smirnova v. Russia, (Applications nos. 46133/99 and 48183/99), Judgment, Strasbourg,  24 October 2003;
· [bookmark: _Toc490058088]Case of Sejdovic v. Italy, (Application no. 9808/02), Judgment, Strasbourg,  24 March 2005;
· Case of Colozza v. Italy, (Application no. 9024/80), Judgment, Strasbourg,  12 February 1985; 
· Case of A. and Others v. The United Kingdom, (Application no. 3455/05), Judgment, Strasbourg, 19 February 2009;  
· Case of Aquilina v. Malta, (Application no. 25642/94), Judgment, Strasbourg,   29 April 1999;
· Case of  Kampanis v. Greece, (Application no. 17977/91), Judgment, Strasbourg,13 July 1995; 
· Case of McKay v. The United Kingdom, (Application no. 543/03), Judgment, Strasbourg, 3 October  2006;
· Case of Reinprecht V. Austria, (Application no. 67175/01), Judgment, Strasbourg, 15 November 2005; 
· Case of  Varga v. Romania, (Application no. 73957/01),  Judgment, Strasbourg, 1 April 2008; 
· Case of Viorel Burzo v. Romania, (Applications nos. 75109/01 and 12639/02), Judgment, Strasbourg,  30 June 2009; 
· Case of  Idalov v. Russia, (Application no. 5826/03), Judgment, Strasbourg,  22 May 2012;
· Case of Buzadji v. The Republic of Moldova, (Application no. 23755/07), Judgment, Strasbourg, 5 July 2016.


Topic 7: Preliminary investigations: the prosecutor and the judicial police,  (Weeks 16-19, 12 classes)
Course description  

Preliminary investigations constitute the pre-trial phase of the criminal process, known as the prosecution phase. This phase begins with the ascertainment of the criminal fact and ends, as a rule, with the exercise of criminal prosecution or with its termination, by controlling the decision-making of the prosecutor by the judge of the preliminary hearing. This topic aims to elaborate the main problems related to investigations, starting with pre-trial measures and notification sources to the conduct of the pre-trial hearing. This topic also deals with the delicate relationship between the prosecutor and the judicial police, special methods of investigation, the initiative activity of the judicial police and the investigative activity of the prosecutor, the term of the investigation and the consequences of non-compliance. Part of the treatment will also be the important institute of providing evidence in the phase of preliminary investigation. The part of the preliminary session and the rules of its functioning occupy an important part in the elaboration of this topic. At the end of this topic, the candidate should be able to answer the following questions: 1- How do we understand arrest in flagrante delicto and detention? What is the meaning of the flagrante delicto state of a crime? 2- Why is the Judicial Police forbidden to interrogate a detained or arrested person? What are the specific methods of investigation, procedures and safeguards against provocation? 3- How do we understand the activity with initiative of the Judicial Police and the role of the prosecutor in the investigation phase? 4- What are the guarantees of the defendant and the victim at the end of the investigation? 5- The guarantor role of the pre-trial judge and his decision-making options. Do we have an invasion of the sphere of competencies of the prosecutor? 6- Why is important the procedure of trial file formation?

Self-study questions 

1. Bodies in charge of preliminary investigations and their competencies. 
2. Cases of compulsory and optional arrest in flagrante delicto.
3. Cases of immediate release. 
4. Identification of the person under investigation, forensic surveys, guarantees of protection. 
5. Identification of the person under investigation, forensic surveys, guarantees of protection. 
6. Victim’s right to information. 
7. Denouncement. 
8. Complaint, rules. 
9. Circumstances that do not allow the initiation of proceedings. 
10.The non-initiation decision and the guarantee role of the court. 
11. Cases of suspension of investigations and the concept of the resumption of investigations. 
12. Interrogation of witnesses by the prosecutor. 
13. Revocation of the decision to terminate the investigation.
.


Load:12 classes/group  (4 weeks x 3 classes) 
WEEK 16	3 classes 

Lecturer(s):	Ina RAMA, Sokol Binaj
Methodology: Presence  in the auditorium, cases for debate, case studies.


The main topic issues  

7.1 General provisions, notification of the criminal offense and conditions of the proceedings		
1. The purpose of the preliminary investigation. 
2. Judge for preliminary investigations.  
3. Criminal Offense Notification Register. Importance of noting the person’s name. 
4. Authorization to proceed, actions allowed. 

7.2 Precautionary measures: arrest in flagrante delicto and detention of a suspect for a crime

1. Understanding the state of flagrance.  
2. Detention of a suspect for a crime. 
3. Interrogation of the arrested/detained by the prosecutor. 
4. Understanding the validation and possible imposition of security measures; functional autonomy of court decision-making.


Power Point presentation, debate, group discussions

1. Presentation by the lecturer, 50 min.  Discussion/debate. 
2. Submission for discussion of cases of judicial practice. 



Cases for debate 


· Criminal College of the High Court, decision no.489, date 12.12.2000;
· United Colleges of the High Court, decision no.3, date 27.9.2002;
· Criminal College of the High Court, decision no.19, date 9.6.2010, Kola;
· Criminal College of the High Court, decision no.55, date 4.3.2009, Baxheri.
· Criminal College of the High Court, decision no.36, date 27.2.2017, Billa etc.

The criminal proceeding for the crime of domestic violence, on the report of the victim, was registered on 1.3.2018. 

On March 8, 2018, the prosecutor questioned the victim, who presented facts against her husband. On 20.3.2018, was administered the act of forensic expertise, for the damages found on the victim’s body. Also on March 20, 2018, the prosecutor registered the name of the investigated in the criminal record notification register. On June 15, 2018, several audio recordings performed by the victim were administered, as evidence of her mistreatment. The defense objected, as evidence taken outside the investigation deadline, claiming that the 3-month deadline had expired on 1.6.2018
· Discuss defense claims.
· What would be the solution in the case when, on March 8, 2018, the defendant is questioned by the prosecutor in the capacity of a person under investigation?
i. United Colleges of the High Court, Unifying judgment no.2, date 20.6.2013, appeal against the decision of non-initiation (before the amendments with law no. 35/2017). 
See also: Criminal College of the High Court, decision no.750, date 7.7.2010, Gjyzari.


WEEK 17		3 classes
Lecturer(s):	Ina RAMA, Sokol Binaj
Methodology: Power Point presentation, cases for debate, case studies.

Self-study questions 

1. Procedures for identification of the person under investigation, forensic surveys, guarantees of protection. 
2. Conditions for the commitment of carrying out the activity on initiative. 
3. The understanding of ordered and delegated acts. 
4. Form of documentation of Judicial Police acts. 
5. Documenting the acts of the prosecutor. 
6. Prosecutor’s file, the difference from the trial file. 
7. Meaning and cases of providing evidence. 
8. Procedure for extending the investigation period. The role of the pre-trial judge.


The main topic issues  

7.3. The activity on initiative of the judicial police and special methods of investigation
1. The understanding of the initiative activity. 
2. Data from the person under investigation. 
3. Use of evidence-seeking tools in terms of the activity on initiative. 
4. Guarantees of the protection of the person. 
5. Simulation actions. 
6. Infiltration in the criminal group. 
7. Controlled delivery.


Power Point presentation, debate, group discussions

1. Presentation by the lecturer, 30 min. Discussion/debate.
2. Submission for discussion of judicial practice in relation to the enforcement of the Article 296 of the Code of Criminal Procedure. Can the evidence be contradicted with the statements according to the Article 296.3, when the person has been questioned according to the Article 296.1? 

Case for debate 

· Criminal College of the High Court, decision no.350, date 28.3.2007, Gjoni etc.
3. Simulation of a crime. Case law:
· Tirana Court, decision no.3083, date 10.12.2014.
4. Special methods and the problem of provocation. Case laws:
· Teixeira de Castro v Portugal, (App mp 25829/94), ECHR, 9 June 1998;
· Pyrgiotakis v Greece, (Application No. 15100/06), judgment of 21 February 2008, final on 29 September 2008 ;
· Case of Ramanauskas v. Lithuania, (Application No.74420/01), Judgment, Strasbourg, 5 February 2008; 
5. Special methods: infiltration.
· Criminal College of the High Court, decision no.201, date 5.7.2012;
· Case of Bannikova v. Russia, (Application No.18757/06), Judgment, Strasbourg, 4 November 2010.

WEEK 18	3 classes
Lecturer(s):	Ina RAMA, Dr. Henrik Ligori
Methodology: Power Point presentation, cases for debate, case studies.

The main topic issues  

0. Investigative activity of the prosecutor

1. Prosecutor as the head of investigations; the formal and substantive concept of the charge. 
2. Relations between different prosecutions: related investigations. 
3. Invitation for presentation and guarantees of protection of the person. 
4. Acts for requesting evidence and guarantees of protection of the person. 



0. Provision of evidence

1. Contradiction in the procedure of providing evidence . 
2. Conduct of the hearing. 
3.Extent of evidence provision and usability of the evidence obtained. 
4. Problems of judicial formation and the logic of reform. 
 

Power Point presentation, debate, group discussions

1. Presentation by the lecturer with PP, 20 min, on the role of the prosecutor in investigation. Discussion/debate.
2. Submission for discussion of  cases of  judicial practice:
· Hozee v. the Netherlands, ECtHR; 
· Constitutional Court, decision no.46, date 13.4.2012, Hasa;
· CASE OF PÉLISSIER AND SASSI v. FRANCE, (Application no. 25444/94), JUDGMENT, STRASBOURG, 25 March 1999;
· CASE OF PENEV v. BULGARIA, (Application no. 20494/04), JUDGMENT, STRASBOURG, 7 January 2010.
3. Presentation by the lecturer on the provision of evidence with PP, 20 min. Discussion of judicial practice:
· Constitutional Court, decision no.19, date 18.9.2008;
· Criminal College of the High Court, decisions no. 841, date 22.9.2010, Bylyku; no.418, date 18.4.2007, Buçpapaj; no.557, date 2.6.2010, Hoxha.


WEEK 19	3 classes
Lecturer(s):	Dr.Henrik LIGORI, Tereza Merkaj
Methodology: Power Point presentation, cases for debate, case studies.

The main topic issues  
		 		
0. Completion of preliminary investigations, deadlines, preliminary hearings

1. Deadlines, their importance. 
2. Consequences of non-compliance with the deadline for preliminary investigations. 
3. Manner of completing the preliminary investigation.  
4. Acts of the prosecutor and guarantees of protection of the person. 
5. Exercise of criminal prosecution, its obligation and irreversibility. 
6. Termination of the case for criminal offenses and request for leave for crimes. 
7. Request for trial.  
8. Preliminary hearing and dispositions of the judge, standard of evidence. 
9. Guarantees of protection and of the victim. 
10. Dispositions in case of absence of the defendant. 
11. The rule of two files.

Power Point presentation, debate, group discussions

1. Presentation by the lecturer, 30 min. Discussion/debate.
Deadline for investigations. Cases for discussion:
· Criminal College of the High Court, decision no.101, date 13.7.2011.
2. Debate: Why is it necessary to get acquainted with the acts at the end of the investigation? Is this an absolute right?
Cases for discussion:
· S.N v. Sweden, § 44; Accardi and Others v. Italy;
· CASE OF TOPIĆ v. CROATIA, (Application no. 51355/10), JUDGMENT, STRASBOURG, 10 October 2013, § 42;
· Natunen v. Finland, ECtHR;
· Mirilashvili v. Russia, ECtHR.
3. The right to accurate and complete information on the charge: Case for discussion:
· CASE OF PÉLISSIER AND SASSI v. FRANCE, (Application no. 25444/94), JUDGMENT, STRASBOURG, 25 March 1999;
· Case of Mattoccia v. Italy.
4.  Discussion of the case law of the pre-trial hearing and the guaranteeing role of the pre-hearing judge:
Case law: At the end of the preliminary investigation, the prosecutor did not respect the 10-day deadline available to the defense. The latter requested that the defendant be interrogated, a request which the prosecution body did not fulfill on the grounds that the acts had been sent to court. The defense claimed invalidity of application for trial. Discuss to find the best solution from the judge of the pre-trial hearing.
5. Course assignment: formulation of acts of the prosecutor, defense and pre-hearing judge, according to predetermined cases.


Literature 

· E-commentary of the Code of Criminal Procedure www.magjistratura.edu.al;
· Spangher, Giorgio. La pratica del processo penale, E-pub, Vol. II, CEDAM 2012;

· Conso, Giovanni., Grevi, Antonio. Compendio di procedura penale, Terza edizione, Cedam 2006;
· Islami, Halim., Hoxha, Artan., Panda, Ilir., Criminal procedure, 2013 edition;
· Tonini, Paolo. Manuale di procedura penale, 8a edizione, Giuffrè Editore, Milano, 2007;
· Costoris, Roberto E. (a cura di), Manuale di procedura penale europea, Terza edizione, Giuffrè editore, 2017;
· Davidhi, Flojera., Ulliri, Elsa., Xhaferri, Armanda., Judicial appeal against the decision of non-initiation/ stay of the case and the initiation/reinitiation of investigations by the prosecutor, Jeta Juridike journal, no.3, September 2013;  
· Albanian Helsinki Committee, Study report on the decisions of the prosecution for non-initiation and termination of criminal proceedings and procedures for the execution of criminal decisions, Tirana, 2014; 
· Directive 2012/13/EU of the European Parliament and of the Council of 22 May 2012 on the right to information in criminal proceedings;
· Directive 2013/48/EU of the European Parliament and of the Council of 22 October 2013 on the right of access to a lawyer in criminal proceedings and in European arrest warrant proceedings, and on the right to have a third party informed upon deprivation of liberty and to communicate with third persons and with consular authorities while deprived of liberty.


Judgments of the High Court
	
· Unifying judgment no. 4, date 24.6.2009, Dulaj;
· Unifying judgment no. 3, date 27.9.2002, Ozmaj; 
· Judgment no. 3, date 19.5.2009, (United Colleges of the High Court ), Nglluci, Shenaj;
· No.00-2012-1015 of judgment (174), date 21.6.2012 (Criminal College of the High Court), Ramaj. 


Judgments of the Constitutional Court  

· Judgment no.5, date 6.3.2009, Applicant: The Appeal Court of Vlora;
· Judgment no.14, date 21.7.2008, Applicant: The Appeal Court for Serious Crimes.
 
Judgments of the European Court of Human Rights 

· CASE OF SALDUZ v. TURKEY, (Application no. 36391/02), Judgment, Strasbourg, 27 November 2008;
· CASE OF McGOFF v. SWEDEN, (Application no. 9017/80), Judgment, Strasbourg, 26 October 1984; 
· CASE OF ASSENOV AND OTHERS v. BULGARIA (90/1997/874/1086) Judgment, Strasbourg, 28 October 1998; 
· CASE OF BROGAN AND OTHERS v. THE UNITED KINGDOM, (Application no. 11209/84; 11234/84; 11266/84; 11386/85), Judgment, Strasbourg, 29 November 1988; 
· CASE OF DELCOURT v. BELGIUM, Judgment,  Date, 17.1.1970, App.No(s), 2689/65; 
· CASE OF MURRAY v. THE UNITED KINGDOM, (Application no. 14310/88), Judgment, Strasbourg, 28 October 1994; 
· Saunders v United Kingdom (19187/91) [1997] B.C.C. 872 (17 December 1996);
· A.T. v. Luxembourg, No. 30460/13, 9 April 2015 ;
· Murray v United Kingdom, Application no. 18731/91, (Grand Chamber) [1996]; 
· Case of Funke v. France, (Application no. 10828/84), Judgment, Strasbourg, 25 February 1993 ; 
· O’Halloran and Francis v United Kingdom, Merits, App no 15809/02, App no 25624/02, (2008) 46 EHRR 21, IHRL 3242 (ECHR 2007), 29th June 2007, European Court of Human Rights [ECHR]; Grand Chamber [ECHR];
· Case of Pyrgotakis v Greece, (Application no. 15100/06), 23 January 2015;
· Case of Teixeira de Castro v. Portugal, (44/1997/828/1034), Judgment, Strasbourg, 9 June 1998;
· Hozee v. Netherlands, (App No 21961/93), 22 May 1998.

· Topic 8: Judicial debate,  (Weeks 20-21, 9[footnoteRef:14] classes) [14: 3 classes will be organized in combination with the course of Criminal Law. The date of combined classes will be established in coordination with the lecturer of the course of Criminal Law.] 

Course description 
 
Judicial debate is the central part of the criminal process, as it restores the equality of arms and the complete contradiction between the prosecution and the defense in presenting their theses. This topic aims to elaborate the main issues related to the trial, including the reforming changes related to the trial of the defendant in absentia. The rules of cross-examination, the mechanism of disputes and the permissible readings are important. The possibility of changing or reformulating the charge and new charges at the end of the trial are also of fundamental importance. An important aspect of this topic is also the standard of guilt beyond any reasonable doubt and the rules of reasoning of the court decision. At the end of this course, the candidate should be able to know and know how to implement the following issues: 1- How do the reformed norms solve the case of trial in absentia? 2- What is the meaning and reason of cross examination? 3- What is the mechanism that guarantees the non-loss of the evidence provided in the pre-trial phase? What are the rules so that this data can be evaluated as evidence? 4- Does the court have the right to change the legal qualification of the accusation at the end of the trial? What is the reason for the norm and what are the guarantees of the defendant and the defense? 5- How do we understand the standard of guilt beyond any reasonable doubt? 6- Why is it so important that the court decision is reasoned? 


Self-study questions

1. Scheduling the hearing. 
2. Attempting to reconcile in the case of the claim filed by the accusing victim. 
3. General rules of trial. 
4. Preparatory actions.
5. Urgent actions. 
6. The importance of the list of witnesses and experts.


Load: 12 classes/group (4 weeks x 3 classes)

WEEK 20	3 classes
Lecturer(s):	Sandër SIMONI, Tereza Merkaj
Methodology: Power Point presentation, cases for debate, case studies.


The main topic issues
  
0. Preliminary actions and judicial debate 

1- Introductory submission and adversarial nature of the evidence proposed by the parties. 
2- The order of taking evidence. 
3- Rules of cross examination.   
4- Objection to evidence and rules of permissible readings. 
5- Special rules for the interrogation of minors. 
6- Provisions on demand for new evidence. 
7- Final discussion of the parties.


Power Point presentation, debate, group discussions

1. Presentation by the lecturer, 30 min. Discussion/debate.
2. Debate: Are the elements collected in the investigation phase valuable or only those provided in adversarial proceedings? ECtHR jurisprudence:
· Case of Camilleri v. Malta, (Application no. 42931/10), Judgment, Strasbourg, 22 January 2013, Final 27/05/2013;
· Bosti v. Italy; 
· CASE OF LUCÀ v. ITALY, (Application no. 33354/96), JUDGMENT,STRASBOURG , 27 February 2001, FINAL 27/05/2001;
· GRAND CHAMBER,CASE OF SCHATSCHASCHWILI v. GERMANY,(Application no. 9154/10), JUDGMENT, STRASBOURG, 15 December 2015. 
3. Discussion of cases of  judicial practice:
· Criminal College of the High Court, decision no.54, date 5.4.2017, Reshlani: objection to the testimony:
Case: The witness interrogated during the trial testifies differently from what he said when interrogated during the preliminary investigation. The prosecutor intends to challenge the testimony. The court asks the parties if they have questions for the witness and, after making sure that the parties have no questions, gives him permission to leave the courtroom. After that, he permits the prosecutor to make objections to the case. Candidates are invited to comment on the procedure followed by the court.


COMBINED CLASS 	3 classes [footnoteRef:15] [15: The date of combined classes will be established in coordination with the lecturer of the course of Criminal Law.] 

Lecturer(s): Sandër SIMONI, Tereza MERKAJ
Methodology: Power Point presentation, cases for debate, case studies.

Combination with other courses: combination with Criminal Law  



The main topic issues  

New charges, (Combination: Criminal Law, 3 classes, with the theme of new charges in acts of corruption). 


Power Point presentation, debate, group discussions

1. Presentation by the lecturer with PP, 30 min. Discussion/debate.
2. Debate: Does the change of legal qualification violate the constitutional right of the prosecutor to exercise criminal prosecution? ECtHR jurisprudence:
· Drassich v. Italy;
· Case of Penev v. Bulgaria, (Application no. 20494/04), Judgment, Strasbourg, 7 January 2010. 
3. Discussion of our judicial practice,  (see the program of Criminal Law):
· Constitutional Court, decision no.4, date 10.2.2012, Luzi;
· Constitutional Court, decision no.24, date 30.4.2012, Murati.


WEEK 21	   3 classes
Lecturer(s):  Sandër SIMONI, Tereza Merkaj 
Methodology: Power Point presentation, cases for debate, case studies.
Combination with other courses: combination with Criminal Law 


0. Decision making 

1. Time of decision making; counseling room rules. 
2. Decisions of dismissal and innocence. 
3. Sentencing decision: the standard of guilt beyond any reasonable doubt. 
4. Rules of reasoning of the court decision. 
5. Other issues to be resolved with the sentencing decision, (combination with Criminal Law, 3 classes, the criteria for determining guilt in the case of a sentence).

Power Point presentation, debate, group discussions

1. Presentation by the lecturer with PP, 20 min. Discussion/debate. 
2. Debate: Why is the reasoning of the court decision an element of the fair process? What are the criteria followed in the reasoning? Case laws:
· Criminal College of the High Court, decision no. 35, date 9.3.2016;
· Constitutional Court, decision no.14, date 3.5.2011, Marra;
· Papon v. France; 
· Hadjianastassiou v Greece, Judgment, Merits, and Just Satisfaction, App No 12945/87, Case No 69/1991/321/393, A/252, [1992] ECHR 78, (1993) 16 EHRR 219, IHRL 2611 (ECHR 1992), 16th December 1992, European Court of Human Rights [ECHR];
· Case of VAN DE HURK v. THE NETHERLANDS, (Application no. 16034/90), Judgment, Strasbourg, 19 April 1994.
3. Discussion of  judicial practice; comparative profiles with the civil process:
· The difference between reasonable doubt and beyond any reasonable doubt: United Colleges of the High Court, Unifying Judgment no.7, date 14.10.2011;
· Criminal College of the High Court, decision no.257, date 10.10.2012;
· Case of GIULIANI AND GAGGIO v. ITALY, (Application no. 23458/02), Judgment, Strasbourg, 24 March 2011.  


Literature 

· E-commentary of the Code of Criminal Procedure www.magjistratura.edu.al ;
· Islami, Halim., Hoxha, Artan. Panda, Ilir, Criminal procedure, 2013 edition;
· Tonini, Paolo. “Manuale di procedura penale”, 8a edizione, Giuffrè Editore, Milano, 2007;
· E. Costoris, Roberto. (a cura di), Manuale di procedura penale europea, Terza edizione, Giuffrè editore, 2017.

Judgments of the High Court

· No. 48, date 13.2.2013, V.N, D.D, (Criminal College of the High Court);
· No. 52, date 22.2.2012, Ulaj, (Criminal College of the High Court);
· No. 354, date 28.7.1999, Gjata, (United Colleges of the High Court);
· No. 1, date 10.3.2014, Nurkaj, (United Colleges of the High Court);
· No.2, date 19.4.2001, Luzi, etc., (United Colleges of the High Court).


Judgments of the Constitutional Court  

· No. 26, date 8.5.2012;
· No. 30, date 17.6.2010;
· No. 45, date 10.10.2011;
· No.50, date 30.7.1999, Military College of the First Instance Court of  Shkodra; 
· No.24, date 30.7.2003, The First Instance Court of Mirdita; 
· No.11, date 23.4.2009, Bazelli; 
· No.4 date 10.2.2012, Luzi; 
· No.24 date 30.4.2012, Murati.

Judgments of the European Court of Human Rights 

· Case of Colozza v. Italy, (Application no. 9024/80), judgment of  12.2.1985; 
· Case of CAMILLERI v. MALTA, (Application no. 42931/10), Judgment, Strasbourg, 22 January 2013, Final 27/05/2013;
· Case of Poitrimol v. France, (Application no. 14032/88), Judgment, Strasbourg, 23 November 1993; 
· De Haan v. the Netherlands,  (Application no.  22839/93), Judgment, 26.8.1997;
· Case of  Kwiatkowska v. Italy, (Application no. 52868/99),  30 November 2000;
· Case of  Kolu v. Turkey, (Application no. 35811/97), 2.8.2005;
· Case of SEJDOVIC v. ITALY, (Application no. 56581/00), Judgment, Strasbourg, 1 March 2006;
· Case of Kyprianou v. Cyprus, (Application no. 73797/01), Judgment, Strasbourg, 15 December 2005;
· Case of Talat Tunc v. Turkey, (Application no. 32432/96), 27 March 2007; 
· Case of  Plonka v. Poland,  (Application no. 20310/02), 31 March 2009, ECtHR; 
· Case of  Pishchalnikov v. Russia, (Application no. 7025/04), Judgment, Strasbourg, 24 September 2009, Final, 24/12/2009; 
· Case of  Penev v. Bulgaria, (Application no. 20494/04), Judgment, Strasbourg, 7 January 2010, Final, 07/04/2010;  
· Case of  Artico v. Italy, (Application no. 6694/74), Judgment, Strasbourg, 13 May 1980; 
· CASE OF DAUD v. PORTUGAL, (11/1997/795/997), JUDGMENT, STRASBOURG, 21 April 1998; 
· CASE OF IMBRIOSCIA v. SWITZERLAND,  (Application no. 13972/88), JUDGMENT, STRASBOURG,  24 November 1993;  
· CASE OF LALA v. THE NETHERLANDS, (Application no. 14861/89), JUDGMENT, STRASBOURG, 22 September 1994; 
· CASE OF MARIANI V. FRANCE, (Application no. 43640/98,) JUDGMENT, STRASBOURG, 31 March 2005; 
· CASE OF MEDENICA v. SWITZERLAND, (Application no 20491/92), JUDGMENT, STRASBOURG, 14 June 2001; 
· CASE OF PELLADOAH v. THE NETHERLANDS, (Application no 16737/90), 22 September 1994; 
· CASE OF SEJDOVIC V. ITALY, (Application no 9808/02),  24 March 2005; 
· CASE OF SOMOGYI V. ITALY,  (Application no 67972/01), 18 May 2014; 
· CASE OF PÉLISSIER AND  SASSI V. FRANCE, (Application no 25444/94),  25 March 1989; 
· CASE OF DRASSICH V. ITALY, (Application no 25575/04), 11 March 2008; 
· CASE OF DALLOS V. HUNGARY, (Application no 29082/95),  1 March 2001; 
· CASE OF SERGEY ZOLOTUKHIN V. RUSSIA, (Application no 14939/03),  10 February 2009.


· Topic 9. Criminal proceedings of a juvenile in conflict with the law, (Weeks 22-23, 9[footnoteRef:16] classes) [16:  3 classes will be organized in combination with the course of Criminal Law.] 


Course description 

The criminal process of a juvenile in conflict with the law is part of the course of criminal procedure, but with its specific features. Guidelines of Directive (EU) 2016/800 of the European Parliament and of the Council of 11 May 2016 on procedural safeguards for children, who are suspects or accused persons in criminal proceedings, were materialized in the system by law no.  37/2017, Juvenile Code of Criminal Justice. This topic aims to clarify the obligations and rules of specialized treatment of juveniles in conflict with the law, its additional procedural guarantees, special rules of questioning the juvenile-victim or juvenile-witness, taking into account the concept of the best interest and other principles in his favor. Alternative personal security measures are of particular importance, as are alternative measures to avoid punishment, as well as measures for the rehabilitation and social integration of the juvenile.

Self-study questions

1. The necessity of a special Code for minors. 
2. Field of application. 
3. Principles, rights and guarantees of the process. 
4. Competent bodies: special trainings.

Load:		 9 classes/group (3 weeks x 3 classes)

WEEK 22		3 classes 
Lecturer(s):	Dr. Ilir PANDA, Tereza MERKAJ
Methodology: Power Point presentation, cases for debate, case studies.

The main topic issues  

9.1 Juvenile Code of Criminal Justice. Investigation procedure and security measures.
1. Juvenile - victim and witness in criminal proceedings. 
2. General rules of procedure. 
3. Investigation and personal security measures.  

Power Point presentation, debate, group discussions

1. Presentation by the lecturer, 30 min. Discussion/debate. 
2. Discussion of cases of judicial practice: 
A is 17 years old and continues the second year in high school. In the break between classes he had a conflict with a classmate, juvenile B, who provoked him. On the way out of the lesson, B asked for clarifications and the juveniles clashed again. Then B told them to wait and went to call his older brother. The next day, around 7.50 am, B along with his brother and two other adults, went to the school door and asked for A. They pulled him out and started shooting him, causing him injuries categorized as beatings. While he was falling to the ground, the juvenile with a knife shoots B and one of his friends. Each suffered from a wound, in the chest, which was categorized as minor injury. A was arrested in flagrante delicto and showed the place where he had thrown the knife. From the act of technical expertise, the knife did not meet the technical requirements of the cold steel.
The prosecutor proposes the security measure of arrest in prison. Discussion on possible court decision options.
A 17-year-old juvenile is arrested in flagrante delicto, near a high school, with 60 gr of cannabis, dosed in separate bags. Judicial Police draws up a service report, explaining that the juvenile was caught selling cannabis to two school children. Doses sold and money were seized. The juvenile turned out to be a cannabis user. It is proven that he had dropped out of school 6 months ago. Discussion on the security measure to be chosen in this case.

WEEK 23		3 classes
Lecturer(s):	Dr. Ilir PANDA, Tereza MERKAJ
Methodology: Power Point presentation, cases for debate, case studies.

The main topic issues  

9.2 Juvenile trial procedure in conflict with the law 

1. Procedural rules of the trial. 
2. Execution of criminal decisions. 
3. Rehabilitation. 
4. Problems of case law.  


Power Point presentation, debate, group discussions

1. Presentation by the lecturer with PP, 30 min. Discussion/debate.
2. Discussion of cases of judicial practice. 

Discuss the appropriate sentence in cases above, assuming that juveniles in conflict with the law pleaded guilty;
A, a juvenile aged 15, charged with robbery, committed more than once, in collaboration with three adults (Articles 109 and 25 of the Criminal Code). The attack took place on the street, violently stealing victims’ personal belongings: cell phones, money, jewelry. A has been previously convicted of theft. He is sentenced to 4 years imprisonment, which is reduced to 2 years and 8 months, with the reduction for the effect of summary judgment. Discuss the type and measure of the sentence given.
Features of juvenile trial. 
· V v United Kingdom, Merits and just satisfaction, App no 24888/94, ECHR 1999-IX, (2000) 30 EHRR 121, [1999] ECHR 171, IHRL 2817 (ECHR 1999), 16th December 1999, European Court of Human Rights [ECHR]; Grand Chamber [ECHR]; 
· CASE OF BLOKHIN v. RUSSIA, (Application no. 47152/06), JUDGMENT, STRASBOURG, 23 March 2016.
Trial procedure in the case of a juvenile victim: 
· European Court of Human Rights. Case of F and M v. Finland, 17 July 2007, no 22508/02 (Fourth Section); 
CASE OF S.N. v. SWEDEN (Application no. 34209/96) JUDGMENT STRASBOURG 2 July 2002 FINAL 02/10/2002.



COMBINED CLASS	3 classes[footnoteRef:17] [17: The date of combined classes will be established in coordination with the lecturer of the course of Criminal Law.] 

Lecturer(s): Dr. Ilir PANDA,Tereza MERKAJ
Methodology: Power Point presentation, cases for debate, case studies.

Combination with other courses: combination with Criminal Law 

The main topic issues  

9.3 Juvenile criminal and sentencing policies in conflict with the law.

1. Criminal and sentencing policies (combination with Criminal Law, 3 classes, problems of sentencing in the case of a juvenile in conflict with the law). 

Power Point presentation, debate, group discussions

1. Presentation by the lecturer with PP, 30 min. Discussion/debate. 
2. Discussion of judicial practice and independent group work, (see the program of Criminal Law). 


[bookmark: _ftnref3]Literature 

· E-commentary of the Code of Criminal Procedure www.magjistratura.edu.al; 
· [bookmark: _ftnref1]The Convention on the Rights of the Child (CRC) adopted by the UN General Assembly on 20 November 1989;
· The UN Standard Minimum Rules for the Administration of Juvenile Justice (Beijing Rules) of 1985;
· The United Nations Standard Minimum Rules for Non-custodial Measures (The Tokyo Rules);
· RECOMMENDATION No. R (87) 20 OF THE COMMITTEE OF MINISTERS TO MEMBER STATES ON SOCIAL REACTIONS TO JUVENILE DELINQUENCY; 
· Recommendation CM/Rec(2008)11 of the Committee of Ministers to member states on the European Rules for juvenile offenders subject to sanctions or measures.


Judgments of the Constitutional Court  
· No. 16, date 11.11. 2004. 

Judgments of the European Court of Human Rights
 
· CASE OF ADAMKIEWICZ v. POLAND, (Application no. 54729/00), Judgment, 02.03.2010;
· CASE OF S. AND MARPER v. THE UNITED KINGDOM, (Applications nos. 30562/04 and 30566/04), JUDGMENT, STRASBOURG, 4 December 2008, GRAND CHAMBER;
· T and V against United Kingdom, (Application No. 24724/94), judgment of 16 December 1999;
· B and P against United Kingdom, (Application Nos. 36337/97 and 35974/97), judgment of 24.1.2001.

· Topic 10: Special trials. Innovations of criminal procedure reform, (Weeks 24-25, 6 classes)

Topic description  

Special trials aim to simplify the criminal process and increase its effectiveness by deflating cases still pending. They are accompanied by the interest of the defendant, who waives some guarantees of the process, in exchange for the benefit provided by the special rite. The exception is the direct trial, which is an initiative of the prosecutor, which the defendant cannot stop. The reform carried out by law no. 35/2017 expanded the typology of special trials with two more rites, while modifying the rules of direct and summary trial. In this context, this topic aims to explain the logic of change and to train candidates with practical skills towards the implementation of these rites. Emphasis is also placed on the need for care to avoid judicial error, present in cases where the resolution of the case is expedited in a short time. Candidates should be able to understand and apply the following problems in practice: 1- What is the reason for the norms on special judgments and the expansion of their typology? 2- The difference of the inquisitorial nature of special rites. 3- Why is the risk of judicial error more present in cases of special rites and what are the defense mechanisms for demonstrating the truth? 4- What are the applicable procedures regarding each of the special rites?

Self-study questions, (no self-study questions).

Load:		 6 classes/group (2 weeks x 3 classes) 

WEEK 24		3 classes 
Lecturer(s):	Dr. Henrik LIGORI, Tereza MERKAJ
Methodology: Presence  in the auditorium, cases for debate, case studies.

The main topic issues  

1. Direct judgment.
 2. Abbreviated judgment. 


Power Point presentation, debate, group discussions

1. Presentation by the lecturer with PP, 30 min. Discussion/debate.
2. Discussion of cases of judicial practice:
Clarification of the material nature of abbreviated judgment; ECtHR jurisprudence: 
· Scoppola v. Italy (no. 2) [GC] - 10249/03, Judgment 17.9.2009 [GC];  
· Hany v. Italy; 
· Criminal College of the High Court, no.00-2013-651 of the decision (123), date 10.4.2013 (Criminal College of the High Court), Hodaj; no.00-2013-507 of the decision (68), date 27.2.2013 (Criminal College of the High Court), Beqiraj;
United Colleges of the High Court, unifying judgments no. 2, date 29.1.2003, (United Colleges of the High Court), Zaharia etc.; no.1, date 10.3.2014 (United Colleges of the High Court), Nurkaj. 

Week 25				3 classes
Lecturer(s):	Dr. Henrik LIGORI, Tereza MERKAJ
Methodology: Power Point presentation, cases for debate, case studies.

The main topic issues  

1. Criminal order of sentence. 
2. Plea agreement and sentencing. 


Power Point presentation, debate, group discussions

1. Presentation by the lecturer with PP, 30 min. Discussion/debate.  
2. Discussion of cases of judicial practice regarding the implementation of new rites.
Criminal order of sentence:
Term and solvency for the implementation of the criminal sentence order: 
· The First Instance Court of Tirana, judgment no.1424, date 11.5.2018;
Solvency investigation: 
· Judgment no.606, date 2.3.2020;
The need for completeness of investigations: 
· Judgment no.34, date 1.1.2019.
Plea agreement and sentencing (judgments of the First Instance Court of Tirana):
Non-presentation of the defendant: 
· Judgment no.482, date 22.2.2019;
Withdrawal of consent by the defendant: 
· Judgment no.2058, date 9.7.2018;
The inadequacy of the sentence: 
· Judgment no.552, date 27.2.2018; 
· Judgment no.3222, date 22.10.2018. 
Alternative rites. ECtHR: 
CASE OF NATSVLISHVILI AND TOGONIDZE v. GEORGIA, (Application no. 9043/05), JUDGMENT, STRASBOURG, 29 April 2014, FINAL 08/09/2014.


Literature 

· E-commentary of the Code of Criminal Procedure www.magjistratura.edu.al 
· Conso, Giovanni., Grevi, Vittorio. “Compendio di procedura penale”, Giuffrè editore, 2006;
· Islami, Halim., Hoxha, Artan. Panda, Ilir, Criminal procedure, 2013 edition;
· Tonini, Paolo. “Manuale di procedura penale”, 8a edizione, Giuffrè editore, 2007.

Judgments of the High Court

· No.00-2014-1935 decision no (175), date 16.7.2014 (Criminal College of the High Court), Berisha etc.;
· No.00-2013-651 of decision (123), date 10.4.2013 (Criminal College of the High Court), Hodaj;
· No.00-2013-413 of decision (1), date 9.1.2013 (Criminal College of the High Court), Mallkuçi etc.;
· No.00-2013-507 of decision (68), date 27.2.2013 (Criminal College of the High Court), Beqiraj;
· No.00-2013-632 (101) of decision, date 20.3.2013 (Criminal College of the High Court), Medinaj;
· Unifying judgment no. 2, date 29.1.2003 (United Colleges of the High Court), Zaharia, etc.;
· Unifying judgment no.1, date 10.3.2014 (United Colleges of the High Court), Nurkaj;
· No. 00-2013-889 (163) of decision, date 22.5.2013 (Criminal College of the High Court), Xhezo;
· No. 00-2013-879 (14) of decision, date 23.1.2013 (Criminal College of the High Court), Abeshi;
· No.79 of decision, date 11.2.2004 (Criminal College of the High Court), Simaku.


Judgments of the Constitutional Court  

· No.6, date 26.2.2013, Braka.

Judgments of the European Court of Human Rights 

· Scoppola v. Italy (no. 2) [GC] - 10249/03, Judgment 17.9.2009 [GC];
· Hany v. Italy, (Application no. 17543/05), 6 November 2007.


· Topic 11: Means of appeal: appeal, recourse and review of final criminal decisions, (Weeks 26-28, 12[footnoteRef:18] classes) [18:  3 classes will be organized in combination with the course of Civil Procedure.] 


Course description 

The law provides for the usual means of appeal (Appeal and recourse to the High Court) and review of the final court decision, as an extraordinary means of appeal. The reform carried out with law no. 35/2017 realized important changes and additions in this topic as well. The principle of taxation of the means of appeal and the rule ne transformatio in peius will be part of this treatment. The obligation to reopen the main trial on appeal, in cases where the decision of innocence given in the first instance is questioned and its logic is also part of the arguments of this topic. The content of this topic also includes tax cases of recourse to the High Court, which aim at correcting a wrong practice, aiming at turning it into a court of law. The 2017 reform expanded the cases of review of the final court decision, which are addressed in the arguments that will be addressed during the development of this topic. The candidate must understand and apply the following knowledge: 1- What is the meaning of the tax rule on the subject of complaints? 2- How do we understand the logic of the trial on appeal, within the causes raised in the act of appeal? 3-Where is the reason for the norm that requires the obligation to reopen the main trial on appeal, in cases where the decision of innocence is questioned? 4- What are the cases of the decision of the court of appeal on the topic of security measures? What about when you examine the issue on the merits? 5- In which cases is allowed recourse to the decision of the court of appeal? What is the logic of the reform in this regard?  6- What is the decision-making of the High Court, on the merits and in the case of appeal against security measures? 7- Why is security important in the implementation of criminal law and how is this achieved through the nomofilactic function of the High Court? How do you understand the concepts of development, change and unification of case law?

Self-study questions

1. Usual means of appeal. 
2. Forms of the presentation of appeal. 
3. Terms. 
4. Cases of non-acceptance of the appeal. 
5. The giving up from appeal. 
6. Reset on time.   
7. Cases of decisions that are appealed. 
8. Typology of judgments of the appeal court. 
9. Typology of judgments of the High Court.

Load:	12 classes / group (4 weeks x 3 classes)  

WEEK 26       3 classes 
Lecturer(s):	Albana BOKSI, Sokol BINAJ 
Methodology: Power Point presentation, cases for debate, case studies.

0. General rules of appeal 

1. Common and extraordinary means of appeal. 
2. The principle of taxability.  
3. Legitimate subjects to file a complaint. 



Cases for discussion

Protection against non-final decisions: 
· Constitutional Court, decision no.48, date 6.7.2015, Dervishi, (conservative sequestration);
Restoration in time to appeal: 
· United Colleges of the High Court, Unifying Judgment no. 1, date 20.1.2011, Hodaj etc.

0. Appeal against security measures

1. Appeal procedure. 
2. Judgment by the Appeal Court. 
3. Recourse to violation of the law in the High Court.


Cases for discussion

No.202, date 30.9.2009, Kumbara.


0. Appeal of merits decisions and trial in the second instance

1. The main appeal and the opposing appeal.
2. Review limits and prohibition ne reformatio in peius. 
3. Cases of allowing the reopening of the judicial examination. 


Cases for discussion

Lack of legitimacy of the appointed defender: 
· United Colleges of the High Court, Unifying Judgment no.01, date 10.3.2014, Nurkaj.
Ne transformatio in peius:
· Constitutional Court, decision no.96, date 27.7.2001, Merja;
· United Colleges of the High Court, Unifying Judgment no.2, date 6.2.2009, Deliu etc.
· Criminal College of the High Court, decision no.51, date 18.2.2009, Jahaj. 
Rejudgment after the reversal of the decision:
· Criminal College of the High Court, decision no.37, date 24.2.2017, Shkëmbi etc. 
Enforcement of the abbreviated judgment in the appeal trial:
· Criminal College of the High Court, decision no.852, date 29.9.2010, Gjinaj etc.
· Criminal College of the High Court, decision no.398, date 28.4.2010, Baba (together with the Constitutional Court, decision no.14, date 26.3.2012, Baba).
Limits of the judgment of the case: 
· Criminal College of the High Court, decision no.489, date 23.5.2007, Beqiri etc.
Jurisprudence of the ECtHR on the second instance trial: 
· Krombach v. France - 29731/96, Judgment 13.2.2001 [Section III].



COMBINED CLASS	3 classes [footnoteRef:19] [19: The date of combined classes will be established in coordination with the lecturer of the course of Civil Procedure.] 

Lecturer(s): Albana BOKSI, Sokol BINAJ
Methodology: Power Point presentation, cases for debate, case studies.
Combination with other courses: combination with Civil Procedure. 


The main topic issues 
 
11.4 Problems of res iudicata in criminal and civil process 
(Combination with Civil Procedure, 3 classes, problems of res iudicata in the civil process).

Power Point presentation, debate, group discussions

1. Presentation by the lecturer with PP, 50 min. Discussion/debate.
2. Discussion of  judicial practice: 
· CASE OF HANU v. ROMANI, (Application no. 10890/04), JUDGMENT, STRASBOURG, 4 June 2013, FINAL 04/09/2013.


[bookmark: _Hlk21557380]WEEK 27		3 classes
Lecturer(s):	Dr.Ilir PANDA, Sokol BINAJ 
Methodology: Power Point presentation, cases for debate, case studies

The main topic issues   

0.  Recourse and its review in the High Court

1. The High Court as the highest body of jurisdiction. Its functions. 
2. Causes of recourse against decisions of the court of appeal. Reform innovations. 
3. Non-acceptance of the recourse. 
4. Limits of the examination of the recourse. 
5. The change and unification of the case law. 


Audience presentation, debate, group discussions

1. Presentation by the lecturer, 30 min. Discussion/debate 
2. Debate: High Court – fact court or law court? Case law illustration:
· Criminal College of the High Court, decisions no. 00-2016-1741 of the decision (201), date 2.11.2016, Vlashi; no. 00-2013-699 of the decision (100), date 20.3.2013, Konda; no.00-2013-636 of the decision (97), date 20.3.2013, Veliko etc.; no. 00-2017- 892 of the decision (137), date 15.11.2017, Progni etc.
3. Other problems of judgment in the High Court. Case law: 
Causes of recourse: 
· Criminal College of the High Court, decision no.1, date 31.1.2018, Bilbili etc.
The signing of recourse:
· Criminal College of the High Court, decision no.72, date 13.5.2015, Nasufi;
· United Colleges of the High Court, Unifying Judgment no.5, date 15.9.2009, Dredha etc.
· Constitutional Court, decision no.45, date 23.7.2012, Zyka; decision no.53, date 1.12.2014, Barçi etc., (civil).
The new functions of the High Court: 
· Criminal College of the High Court, decision no.133, date 8.11.2017, Plasari.
Mandatory enforcement: 
Criminal College of the High Court, decision no.319, date 10.6.2009, Ismaili.


WEEK 28		3 classes  
Lecturer(s):	Albana BOKSI, Dr. Amarildo LAÇI
Methodology: Power Point presentation, cases for debate, case studies.

The main topic issues   

10.5 The review of the final decisions 
	
1. General knowledge. Error in fact and error in law enforcement. 
2. Cases of review. Innovations of the reform. 
3. The principle ne reformatio in peius in the case of the review. 
4. The procedure of the judgment of the review. 
5. Decision-making rules and correction of judicial error.


Power Point presentation, debate, group discussions

1. Presentation by the lecturer with PP, 50 min. Discussion/debate. 
2. Discussion of  judicial practice: 
· United Colleges of the High Court, decision no. 6, date 11.10.2002, Gjokicaj;
· Criminal College of the High Court, decision no.179, date 28.10.2015, Ymeri;
· Sejdovic v. Italy [GC] - 56581/00, Judgment 1.3.2006 [GC];
· Moreira Ferreira v. Spain, [ECtHR].


Literature 

· Conso, Giovanni., Grevi, Vittorio. “Compendio di procedura penale”, Giuffrè editore, 2006;
· Islami, Halim., Hoxha, Artan. Panda, Ilir, Criminal procedure, 2013 edition;
· Tonini, Paolo. “Manuale di procedura penale”, 8a edizione, Giuffrè editore, 2007.


Judgments of the High Court

· No. 1, date 15.2.2001, United Colleges of the High Court, Lika;
· No. 6, date 11.10.2002, United Colleges of the High Court, Gjokicaj; 
· No. 2, date 6.2.2009, United Colleges of the High Court, Deliu etc.

Judgments of the Constitutional Court  

· No. 205, date 24.12.2001, Boçova;
· No. 53, date 5.12.2012, Molla;
· No. 55, date 18.12. 2012, Dema;
· No. 19, date 2.4.2014, Beqiraj.

Judgments of the European Court of Human Rights 

· CASE OF ASSANIDZE v. GEORGIA, (Application no. 71503/01), JUDGMENT, STRASBOURG, 8 April 2004;
· Case of Colozza v. Italy, (Application no. 9024/80), 12 Feb 1985, [ECHR];
· Case of Gençel v. Turkey, (Application no. 53431/99), 23 October  2003;
· Case of Krasniki v The Czech Republic, (Application no. 51277/99), 28 Feb 2006, [ECHR];
· Case of Medenica v. Switzerland, (Application no. 20491/92), Judgment 14.6.2001 [Section II];
· CASE OF ÖCALAN v. TURKEY, (Application no. 46221/99), JUDGMENT, STRASBOURG, 12 May 2005; 
· CASE OF SCOZZARI AND GIUNTA v. ITALY, (Applications nos. 39221/98 and 41963/98), JUDGMENT, STRASBOURG, 13 July 2000;
· CASE OF SEJDOVIC v. ITALY, (Application no. 56581/00), JUDGMENT, STRASBOURG, 1 March 2006;
· CASE OF SOMOGYI v. ITALY, (Application no. 67972/01), JUDGMENT, STRASBOURG , 18 May 2004, FINAL 10/11/2004;
· CASE OF VEREIN GEGEN TIERFABRIKEN SCHWEIZ (VgT) v. SWITZERLAND (No. 2), (Application no. 32772/02), JUDGMENT, STRASBOURG, 30 June 2009.


· Topic 12: Jurisdictional relations with foreign authorities and the European arrest warrant,  (Weeks 29-30, 6 classes)

Course description
 
At a time when crime, especially organized crime, has become increasingly transnational in nature, international judicial co-operation is gaining a special importance. This topic aims to elaborate the procedure of how to regulate international judicial cooperation in the criminal field related to recognized institutes of extradition, international letter of formal notice and mutual recognition of criminal decisions. Our country has ratified the main international acts in this field, which are an important regulatory part of the activity of criminal justice bodies in this field. Also, this topic is treated taking into account the norms of the relevant law on jurisdictional relations in the criminal field. In the perspective of our country’s EU membership, part of this topic is the clarification of the concept of the European arrest warrant. 
At the end of the course, the candidate should know and be able to understand and apply the following concepts: 1- Distinction of the administrative phase from the judicial phase in relations with foreign judicial authorities. 2- Understanding the rules of prevalence and subsidiarity. The principle of specialty and of ne bis in idem on the topic of extradition. 3- How does work a court summons in criminal cases? 4- The difference of the transfer of the convict from the recognition and execution of the foreign court decision.

Self-study questions

1. General knowledge of international cooperation. 
2. Meaning of the letter rogatory: administrative phase and jurisdictional phase. 
3. Security measures in cases of foreign jurisdiction. 
4. Execution abroad of Albanian criminal decisions. 

Load:		6 Load / group (3 weeks x 3 classes)

WEEK 29		3 classes 
Lecturer(s):	Dr. Amarildo LAÇI, Ardian VISHA
Methodology: Presence  in the auditorium, cases for debate, case studies.

The main topic issues  

12.1 Extradition

1. The principle of prevalence and of subsidiarity. 
2. Passive and active extradition: administrative and jurisdictional phase. 
3. Preventing double incrimination. The principle of specialty and of ne bis in idem.

0.  International letters rogatory 

1. Passive and active letters rogatory. 
2. Uselessness of acts taken through letters rogatory. 
3. Possibility of questioning in distance by videoconferencing. 
4. Sequestration of criminal assets. 

Audience presentation, debate, group discussions

1. Presentation by the lecturer, 30 min. Discussion/debate.
2. Case law illustrations: 

a) Extradition 
· Criminal College of the High Court, decision no.812, date 17.9.2010, Meçe;
· Criminal College of the High Court, decision no. 37, date 12.2.2014, Lasku (minor);
· Criminal College of the High Court, decision no.143, date 22.11.2017, Guraj;
· Criminal College of the High Court, decision no.4, date 9.2.2018, Elezaj (Liçaj);
· Constitutional Court, decision no.148, date 20.12.2013, Laçi (non-crossing decision);
· [bookmark: OLE_LINK3][bookmark: OLE_LINK4][bookmark: OLE_LINK8]CASE OF RRAPO v. ALBANIA, (Application no. 58555/10), JUDGMENT, STRASBOURG, 25 September 2012, FINAL 25/12/2012.

b) International letters rogatory 
· Criminal College of the High Court, decision no.145, date 28.2.2007, Kodra;
· Criminal College of the High Court, decision no.169, date 2.4.2008, Gjini;
· Criminal College of the High Court, decision no.29, date 11.2.2009, Tufa;
· Criminal College of the High Court, decision no.368, date 1.7.2009, Dauti.

WEEK 30		3 classes
Lecturer(s):	Amarildo LAÇI, Ardian VISHA 

Methodology:	 Audience presentation, cases for debate, study cases.

0. Recognition and execution of criminal judgments  and the European arrest warrant

1. The procedure for the recognition of foreign criminal judgments in Albania. 
2. Execution of foreign criminal decisions. 
3. The European arrest warrant: legal framework and consequences in the activity of the Albanian jurisdiction.


Audience presentation, debate, group discussions

1. Presentation by the lecturer, 30 min. Discussion/debate.
2. Case law illustrations:
a. Unifying judgments of the United Colleges of the High Court:
· Judgment no. 154, date 15.4.2000, Hamiti;
· Judgment no.5, date 10.10.2002, Daci;
· Judgment no.1, date 30.1.2003, Grori.
b. Unifying judgment of the Criminal College of the High Court:
· Judgment no.140, date 22.11.2017, Gega.
c. Judgments of the Criminal College of the High Court:
· Judgment no. 292, date 2.5.2009, Hysa, Dani;
· Judgment no. 132, date 5.5.2014, Kaja;
· Judgment no.122, date 20.7.2017, Tarelli.
d. Judgments of the Criminal College of the High Court, on the topic of security measures:
· No.370, date 21.4.2010, Llanaj;
· No.128, date 1.11.2017, Jusufi.
e. Judgments of the Constitutional Court:
· Judgment no.13, date 12.7.2004, Grori;
Judgment no.12, date 15.12.2016, Tarelli.

Literature 

· Hoxha, Artan, Extradition and the European arrest warrant, Morava, 2011;
· Islami, Halim., Hoxha, Artan. Panda, Ilir, Criminal procedure, 2013 edition;
· Tonini, Paolo. “Manuale di procedura penale”, 8a edizione, Giuffrè editore, 2007;
· European Convention on Mutual Assistance in Criminal Matters; 
· European Convention on  Recognition of foreign judgments on criminal cases;
· Law no.10193/2009, date 3.12.2009, on jurisdictional relations with foreign authorities in criminal matters, with changes following from law no.100/2013, date 18.3.2013.

2.4 Literature and study materials  

See the literature at the end of each topic.

Evaluation

This section explains in details: 

· Forms of the evaluation; 
· Evaluation criteria for every evaluation form;&  
· The study load for students for the preparation for tests, etc. 

The evaluation of the course of Criminal procedure is done in two forms, as follows:
A. By test, that is done at the end of every academic year, in the period May – June 2023, in the written form and secreted. The opening of the envelopes with results and their comparison with the names of candidates is done publicly before all candidates that have participated in this test.  

Thesis of the test is divided in two parts: 

· First part – it is theoretical, with questions in the form of a test, descriptive questions, discussion of concepts, interpretation of legal provisions, analysis of juridical problems; &   
· Second part – it is practical and has two – three cases of judicial practice. 

The thesis of the test of Criminal procedure is evaluated in total with 70 points. In the composition of the thesis, care has been taken,  so that to be included all the concepts elaborated during the course.   


The continuous evaluation is done on the basis of the results achieved by: 

· Independent assignments submitted in the written form;
· Presentations; 
· Discussions/debates in the auditorium;
· Assignments and every other product or material prepared by the candidate.


During the academic year in the subject of Criminal procedure will be done no more than two (2) individual or in group written assignments that will be evaluated with 20 points.

Participation and activation of candidates in discussions, exercises, resolution of practical cases, the manner of discussion and of scientific debate that will take place during the hours in the auditorium will be evaluated with 10 points.

Explanation: 

1. Lecturers have academic freedom to select the nature of the exercises, assignments, of the independent work considering the nature of the topic and the targeted teaching objectives. Also, lecturers are free to select the number of monthly assignments as an independent work on the condition that monthly teaching loads to be within the parameters established in this program.
2. For the increase of practical capacities, candidates will follow the lesson in auditorium where will be combined the presentation of the lecturer with the independent work. 
3. Products of the independent work, presentations of exercises and written assignments of 2 hours’ study load will be prepared in word, Times New Roman theme font, Font 12, Space Multiple 1.15 and will have up to 1000 words /2 pages. Written assignments will have a study load over 2 classes and will have a number of words that will be increased proportionally and progressively. 
4. Written assignments/preparation of judicial sentences and so on that will have duration of over 2 classes, will have a number of words that will increase proportionally and progressively, (for example, an assignment of 3 hours’ workload will have 1500 words, etc.)
5. Oral reports accompanied by presentations on power point will be up to 6 slides for the independent individual/group work. 


Study and teaching load

In this section is given the total of teaching load. 

The advantage of the presentation of the study load in a separate session is the possibility of coordination for all courses, to see the total study load of students. 

Normally the teaching load (i.e. the load of the lecturer) is not reflected in teaching programs, because the education program is composed chiefly for candidates. 

The teaching load of the lecturer is an administrative problem of the institution. 
Annual teaching load: 105 teaching classes, of which has a balanced report between the giving of theoretical knowledge and practical capacity for their implementation.  
The organization of courses for the academic year 2022-2023 is going to be: with four classes of candidates.

The academic year is divided in two semesters, as follows:

a) First semester: 15weeks, (4 October - 25 January)
b) Second semester: 15 weeks, (31 January - 13 May) 

Weekly teaching load in auditorium: 3 classes/week /per group

i. Teaching class: 50 minutes  
j. Daily teaching load of the lecturer/candidate: 6 classes (8.30 - 14.10 + lunch break)
k. Weekly teaching load of the lecturer/candidate: 3 classes/week/group for both semesters.
l. Quantity of teaching classes combined with courses of other subjects: 15 classes per year for each class, (see paragraph 1.3). 

While giving written or oral assignments the lecturer will try to make a preliminary evaluation of the work load of candidates for magistrate for the independent work in the auditorium and/or out of it, considering the indicators related to:

· Classes of research work;
· Study of recommended literature;
· Study of judicial practice;
· Researches of comparative character from the jurisprudence of European countries and beyond;
· The time which is essential for the written preparation.
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1. General Framework

1.3 Course description

The subject of Constitutional Law & Human Rights is one of the main disciplines of the education program of the School of Magistrates. Constitutional Law & Human Rights is the subject that analyzes the rules that regulate social relations in the constitutional field, where is foreseen the relationship of the Constitution with the state, the normative system, with citizens, as well as the principles, structure, organization and the main functions of the state. 
The subject of Constitutional Law & Human Rights analyzes the rules that protect fundamental human rights and freedoms, as rights and freedoms that constitute the basis and limits of the activity of the state. 
Respect for fundamental human rights and freedoms is today the fundamental objective of a democratic state and society.
The development of the jurisprudence of the Constitutional Court and that of the Human Rights requires the commitment  of  magistrates, in order to gain in-depth knowledge that will serve for the practical solution of cases. In fulfilling this goal, special attention will be paid to the latest constitutional amendments, of  2016. 
 
1.2 The main course objective
The main objective of the course of Constitutional Law & Human Rights is as follows: 
At the end of the course candidates will be able to create a contemporary vision for justice, to be and act as magistrates with integrity, independent and impartial in fulfilling their mission, in the respect of European standards, to guarantee basic human rights and freedoms.  
The establishment of such a vision, regarding the treatment of constitutional and human rights issues, as well as the understanding of a visionary judgment of these issues, will serve to complete the candidates with the necessary knowledge required for the European magistrate. 
This objective is elaborated below into detailed learning objectives, which define the topics to be addressed in the respective course, teaching methodology, candidate load (study load) and lecturer load (teaching load). 
 
1.3 Combination with other courses
The subject of Constitutional Law & Human Rights is one of the six basic courses of initial formation at the School of Magistrates and is part of the final exam of the School of Magistrates in the second year of initial formation.  
This course covers all the basic courses of the Program of Initial Formation at the School of Magistrates, so it will be  combined with some other courses of the first year.
a. With the subject of Administrative law there will be a combination in matters, such as:
· The topic related to the difference between administrative judicial jurisdiction and constitutional jurisdiction in controlling the validity of normative and individual acts, (with Sokol Sadushi, lecturer.)

b. With the subject of  Civil law there will be a combination in matters, such as:
· The topic, Right to property as a fundamental right - Article 1 of Protocol 1 (ECHR),  (with Artan Hajdari lecturer.)
c. With the subject of Legal reasoning and writing there will be a combination in matters, such as:
· The topic related to the ways of interpreting the Constitution and the topic on the analysis and argumentation of the judgment of the Constitutional Court, (with Sokol Berberi lecturer.) 

2.   The course

2.1 Teaching objectives

To achieve the main objective (See 1.2 - The main course objective -), the course aims to achieve it through concrete learning objectives as follows: 
 
1. Understanding – Capacitating in the way of understanding: The participant has the capacity to understand, to explain, to identify, to classify and to discuss concepts, principles of and the main institutes of Constitutional Law & Human Rights needed to resolve constitutional and fundamental human rights and freedom cases.

 
2. Implementation – Capacitating in implementation: The participant is able to use theoretical knowledge on concepts, principles and the main institutes of Constitutional Law & Human Rights in factual situations. At the end of the course, he/she is going to be able to:

· Interpret concepts, principles and the main institutes of Constitutional Law & Human Rights based on facts of a situation of practice; 
· Organize and plan the steps that have to be taken for the resolution of constitutional and fundamental human rights and freedom cases; 
· Debate and respect alternative opinions of colleagues as well as to work & function in group.
 
3. Analysis – Capacitating in analysis: The participant is able to identify the relevant facts, to analyze constitutional and convention principles and to form an opinion based on all relevant data. At the end of the course, he/she is going to be able to:

· Identify and select the respective details for a correct reflection of the facts of a concrete case; 
· To establish the necessary constitutional and convention framework for the resolution of a conflict;
· Establish/evidence the relevant facts and to apply directly the European Convention on Human Rights (ECHR) when there are circumstances for these facts, considering the circumstances of the concrete case; 
· Analyze the social context and its influence on the resolution of the conflict. 

 
4. Evaluation/creation - Capacitating on legal writing and reasoning: The candidate for magistrate is able to express his/her opinion clearly for a  reasoned & argumented criminal, civil or administrative act. At the end of the course, he/she is going to be able to:
· Construct logically a judicial judgment in a civil conflict;
· Reason in the written form a judicial judgment; 
· Give a correct and logically argumented judicial judgment in a criminal, civil or administrative conflict; 
· Formulate briefly and concisely the arguments that support the decision.
 
The above teaching objectives capacitate magistrates in the following competences:
 
Competence 1: Sustainable Deep knowledge from the constitutional jurisprudence and the domestic/European procedural jurisprudence: 

· To have clear and deep theoretical knowledge on concepts, principles and main institutes, in the field of Constitutional Law & Human Rights, combined with the practical aspect, identifying the differences between institutes in different fields of law; 
· To know and evaluate deeply the attitudes and interpretations of doctrinal value in the judicial practice of the country and to follow on an updated basis the European jurisprudence that is applicable in the Albanian context (ECrtHR, ECJ, etc.); 
· To identify Constitutional Law & Human Rights cases that appear in a factual situation, to establish its applicable law.
 
Competence 2: Capacitating in preliminary actions/investigations and the preparation of the judicial hearing 

· To study the file/material so that to establish the nature of the conflict/event/case law, as well as the relevant legal basis.

 
Competence 3: Capacitating in the judicial debate   

Summarize accurately and ask questions to check the limits of the understanding of the case, to obtain information that is missing or that is unclear about facts and perspectives relevant to the judgment, building the strategy of questions and confrontations to clarify discrepancies. 
 
Competence 4: Capacitating in the preparation of acts and the making of judgments

· To assess the competence and the acceptability in Constitutional Law & Human Rights cases; 
· To establish and consider the essential facts of the case, with influence in the preparation of acts and in the taking of decisions; 
· To express him/herself clearly and correctly, in a proper and understandable language for parties; 
· To listen and comment effectively and constructively the ideas expressed by colleagues, within a certain time, by proposing alterations considered as necessary, to defend his/her opinion decisively, and when is necessary to give up; 
· To establish, debate and apply the Constitutional Law & Human Rights jurisprudence in the concrete case;  
· To analyze the evidences, to reason fairly on facts they certify and to distinct clearly the claims/opinions of parties on facts where is based the judgment; 
· To become able for the preparation of a well - structured and argumented sentence based on the achieved claims, on cases of the fact and of the law;
· To have an impartial and full of integrity attitude as well as a professional and independent approach so that to confront pressures of every kind;
· To become able for the making of decisions in the concrete case considering attentively its social effect;  
· To become rapidly familiar with legal knowledge and to analyse what other circumstance may influence the decision;  
· To provide and enforce the relevant policy in a concrete case law.

 
Competence 5: The consolidation of integrity and of professional ethics 

· To pay special attention to his/her integrity;
· To reflect ethical professional conduct and to avoid the conflict of interest. 
 
Competence 6: Cooperation, transparency and communication

· To be transparent, respecting diversity, confidentiality and the principles of personal data protection; 
· To communicate with a clear, proper and transparent language with colleagues, to listen the opposite opinions, to be open-minded and to reflect on criticisms made on him/her.
 
2.5 The content of the course 

This section summarizes the topics that will be addressed in the relevant course. It is worth emphasizing once again the fact that, the topics, which will be addressed in the course , have to be guided by the learning objectives. Since the School of Magistrates is an institution whose mission is the professional formation of magistrates, the course focuses mainly on the practical training of magistrates, so the selected topics are intended to serve the training at these levels. 
 
Topics that will be elaborated in the course of Constitutional Law & Human Rights are as follows:

 
1. Understanding the dynamic constitution,  (2 classes),  (Perikli Zaharia); 
2. International treaties, (2 classes), (Perikli Zaharia);
3. Constitutionalism & the rule of law,  (2 classes), (Perikli Zaharia);
4. Separation of powers,  (2 classes), Aurela Anastasi;
5. Legislative power, (8 classes), (Perikli Zaharia);
6. Executive power,  (6 classes);
7. Judicial power,  (8 classes);
8. President of the Republic,  (4 classes);
9. Constitutional justice, (8 classes);
10. Prosecution,  (6 classes);
11. Absolute personal rights,  (2 classes);
12. Rights to freedom and security (Habeas Corpus),   (2 classes); 
13. The right to a fair trial, (2 classes);
14. The right to respect for private and family life; freedom of expression and access to information,  (2 classes);
15. Freedom of assembly and association,  (2 classes);
16. The right to property, as a fundamental right, (2 classes);
 
2.3 Structure and methodology

Teaching methodology will serve to: 
· The avoiding of teaching, both formally and substantially, of mechanically repeating the course that candidates have taken over the years at the Faculty of Law;
· The interactive teaching;
· The giving of more space to constitutional and human rights issues that have not been adequately addressed before;
· The treatment in lectures and debates of current constitutional problems;
· The analysis of cases of constitutional jurisprudence and human rights related to the topics to be addressed in the lecture. 

In this section is analysed the content of the course for every week, dealing firstly with the scheme of the annual calendar for relevant topics for the academic year 2019-2020, with the analysis of the content for every topic. 
 
The analysis of the course of Constitutional Law & Human Rights for every topic, each of the topics, week by week during the 30 weeks of the academic year, is as follows:
 
· Topic 1: Understanding the dynamic constitution

Topic description 

In this topic will be elaborated: 

· The understanding of dynamic constitution; 
· The updating of the Albanian Constitution; 
· Constitutional amendments, July 2016; 
· Characteristics of a Constitution; 
· Content and status of the Constitution; 
· The status of the European Convention on Human Rights in the domestic law of Albania.

Load: 2 classes x 1 week
 
WEEK 1

Self-study questions

· What are the innovations brought by the amendments of the Albanian Constitution, July 2016?
· What is the status of the Constitution and that of the European Convention on Human Rights in the domestic law of Albania?
· What is the meaning of a vibrant and dynamic Constitution?
· How to update the Constitution today?
· Should the Constitution be changed only through the process of its amendment or can the change be realized also through its contemporary interpretation ?
· How is the Constitution of Albania updated, of a member state of the Council of Europe?
· Should the Constitution be interpreted according to the original meaning of its interpretation?
· What are the ways of interpreting the Constitution? What would be considered the most modern and efficient way?
· What do we mean by literal, systematic, logical, teleological, historical interpretation of the Constitution?   

 
Methodology: Study case, discussion on judgments of the Constitutional Court, ECtHR judgments, group work, debate.  
 
Study case
1. Discussing a concrete case: What method of interpretation would you use to give the right solution to the issue?
For the understanding of concepts and the clarification of the imposed standards  regarding the interpretation of the Constitution, consult cases referred to in the material.

 
Judgments of the Constitutional Court  

1.Judgment no. 5, date 7.2.2001 of the Constitutional Court: … The Constitutional Court examines the compatibility of law with the Constitution and in order to reach a final conclusion on its constitutionality it is clear that to the concrete law must be given a meaning, being interpreted in all aspects, such as literal, judicial, doctrinal, grammatical, logical, systematic, historical, in wide or narrow interpretation, etc.  Precisely, the interpretation of law in the function of constitutional principles constitutes constitutional jurisdiction and takes on the value of a final and binding interpretation for all … 

2. Judgment no. 52, date 26.7.2016 of the Constitutional Court, where is reasoned that:
… The referring court, in the ication of the principle of constitutionality, before addressing to the Court must make every effort to interpret the applicable law in accordance with Constitutional principles. In these circumstances, the referring judge is obliged to apply, among various possible interpretations, what is considered to be in accordance with the constitutional principle, which would otherwise be violated …
3. Judgment no.28, date 21.2.2002 of the Constitutional Court (Interpretation of Articles 96-97 of the Constitution);
4. Judgment no.57, date 29.7.2016 of the Constitutional Court, (The access of the court of ordinary jurisdiction to the constitutional trial); 
5. Judgment no. 29, date 30.6.2011 of the Constitutional Court, (Abstract interpretation of Articles 69, 70, 71 and 72 of the Constitution);
6. Judgment no. 24, date 9.6.2011 of the Constitutional Court, (Final interpretation of the Article 125 of the Constitution). 

 


Judgments of the High Court

· CASE OF VON HANNOVER v. GERMANY,(Application no. 59320/00), JUDGMENT,STRASBOURG,24 June 2004,FINAL,24/09/2004; 
· Couderc and Hachette Filipacchi Associés v. France [GC] - 40454/07, Judgment 10.11.2015 [GC].
 
The structure of teaching organization 

· Presentation by the lecturer(s): 60 minutes
· Discussions, debates, exercises, assignments and/or individual/group under the observation of the lecturer.
 
·  Topic 2: International treaties, direct implementation and constitutional review, (2 classes)

Week 2 
Topic description 
This topic will address the relations between constitutional law and international law, as well as constitutional regulations for the ratification of international agreements ratified with the domestic law of the country; the aim is to identify issues of direct implementation of international conflict resolution agreements, as well as lessons learned from the jurisprudence of international and domestic courts on the role of the ordinary judge and of the constitutional judge. Cases of prior constitutional review of international conventions, as well as review of compliance of laws with ratified international conventions will be also addressed.

 
Load: 2 classes x 1 week
Methodology: Discussion on judgments of the Constitutional Court, ECtHR judgments, case laws, group work, debate.
 
Self-study questions
· How do we understand the clause of direct implementation of international agreements by the courts?
· Do we know the jurisprudence of the European Court of Human Rights (ECtHR) regarding the application of international agreements in domestic law?
· Do we know the constitutional jurisprudence regarding the preliminary control of the compliance of the law with the international agreements?
· What is the role of the ordinary judge in the direct implementation of international agreements?

 
The main topic  issues  
1. The clause of superiority and direct implementation of international acts.
2. Preliminary constitutional review of international acts.
3. Jurisdiction over the direct implementation of international agreements ratified by the Republic of Albania.
4. Direct implementation of international agreements for the execution of court decisions in other states.

 
Study cases 
1. Discussion of a concrete case in which the litigant seeks the application of a superior international agreement to domestic law.
2. Discussion of a concrete case in which the litigant seeks the application of an act of primary or secondary law of the European Union.
3. Discussion of a concrete case on the execution of a court decision on the basis of international acts ratified by the Republic of Albania. 
 
Literature 
Legal Acts: Constitution of the Republic of Albania 
Judgments of the Constitutional Court  
· Judgment no. 24, of the Constitutional Court of Albania, (2014);
· Judgment no. 17, of the Constitutional Court of Albania, (2016);
· Judgment no. 24, of the Constitutional Court of Albania, (2009); 
· Judgment no. 34, of the Constitutional Court of Albania,  (2010);
· Judgment no. 186, of the Constitutional Court of Albania, (2002); 
· Judgment no. 15, of the Constitutional Court of Albania,  (2010). 

 
Judgments of the European Court of Human Rights 
· CASE OF BAJRAMI v. ALBANIA,(Application no. 35853/04),JUDGMENT, STRASBOURG, 12 December 2006, FINAL 12/03/2007, accessible to: https://hudoc.echr.coe.int ;
· CASE OF QAMA v. ALBANIA AND ITALY,(Application no.4604/09),JUDGMENT,STRASBOURG,8 January 2013, accessible to: https://hudoc.echr.coe.int

 
Texts and monographs
· Omari, L., Anastasi, A., Constitutional law, Tirana, 2017, pp. 47-63;
· Rule of Law in the Constitution of the Republic of Albania, (group of authors), pp. 59-71, accessible to: https://www.kas.de/c/document_library/get_file?uuid=726ef2ee-7a25-2477-3d07-a97bfeb4a8a7&groupId=252038.

 
The structure of teaching organization 
· Presentation of the topic, literature and study questions. Preliminary preparation;
· Presentation of the lecturer, (1 education class);
· Discussions, debate, oral exercises in the auditorium under the guidance of the lecturer, (1 education class).
 
· Topic 3: Constitutionalism & the rule of law,   (2 classes)

Topic description 
In this  topic will be elaborated the doctrine of Constitutionalism, Limited Governance, the meaning of the rule of law; How will be understood the application of these notions in the position of magistrate; Concrete cases where the observance of these principles is reflected in the jurisprudence of the Constitutional Court . 

Load: 2 classes x 1 week
 
WEEK 3:​
Self-study questions 
· From the point of view of the magistrate, how will be understood the doctrine of Constitutionalism?
· What is the meaning of limited governance?
· What is the difference between the ideology of Constitutionalism and that of Democracy?
· In the position of magistrate, how will you understand and apply the principle of the rule of law?
· In the position of magistrate, how will you understand and apply the principle of the rule of law?
· In which cases is the observance of these principles reflected in the jurisprudence of the Constitutional Court?

Methodology: Study case, discussion on judgments of the Constitutional Court, ECtHR judgments, group work, debate.

Study case 
After coming out of the state of natural disaster, caused by the pandemic of Covid-19, the Council of Ministers has issued based on Article 101 of the Constitution a normative act with the force of law, which restricts the free movement of citizens after 22.00 for a 3-month term. The normative act entered into force immediately and was published in the  Official Journal. 

 
Question 
· Should such an act be considered fair from the point of view of the rule of law and approved by the Assembly? Why?

(Restriction of movement only by law of the Assembly, under the Article 17 of the Constitution), as argues the Constitutional Court in the judgment no. 20, date 11.7.2006). 
For the understanding of the concepts and the clarification of standards imposed in relation to the rule of law, consult cases referred to in the material.
 
Judgments of the Constitutional Court  
· Judgment no.20, of the Constitutional Court, date 11.7.2006,  (On the restriction only by law of fundamental rights , Article 17); 
· Judgment no. 78, of the Constitutional Court, date 12.12.2017, (On the enforcement of the principle of the rule of law); 
· Judgment no.46, of the Constitutional Court, date 29.6.2015, (Supremacy of the Constitution over other normative acts); 
· Judgment no. 22, of the Constitutional Court, date 24.4.2015, (On the nomination of the head of  ILDKPKI);
· Judgment no.78, of the Constitutional Court, date 22.12.2015, (On the violation of the principle of equality before the law, Article 18/1 of the Constitution);   
· Judgment no. 55, date 27.7.2016, (Respecting the hierarchy of normative acts);
· Judgment no.16, of the Constitutional Court, date 10.4.2015, (The rule of law and avoiding arbitrariness);  
· Judgment no. 60, of the Constitutional Court, date 16.9.2016, (On the enforcement of the Article 118 of the Constitution by the Government);
· Judgment no. 84, of the Constitutional Court, date 30.12.2016, (On the elements of the rule of law); 
· Judgment no.43, of the Constitutional Court, date 5.6.2017, (On the restriction of the right to vote, Article 45 of the Constitution);
· Judgment no. 77, of the Constitutional Court, date 4.12.2017, (Exercise of powers by public authorities); 
· Judgment no.47, of the Constitutional Court, date 26.7.2012,  (On the articles of the Criminal Code that envisage the two main penalties);  
· Judgment no. 4, of the Constitutional Court, date 23.2.2011, (On the violation of the hierarchy of normative acts);
· Judgment no. 7, of the Constitutional Court, date 12.3.2010,  (National Advocacy Chamber).  

 
Judgments of the European Court of Human Rights 
· CASE OF STRAZIMIRI v. ALBANIA, (Application no. 34602/16), JUDGMENT, STRASBOURG, 21 January 2020;
· European Court of Human Rights. ECHR 2009/5 Case of Grori v. Albania, 7 July 2009, no. 25336/04;
· Haldimann and Others v. Switzerland,( Application no.  21830/09), Judgment 24.2.2015.
 
The structure of teaching organization 
· Presentation by the lecturer(s): 60 minutes
· Discussions, debates, exercises, assignments and/or individual/group under the observation of the lecturer.

· Topic 4: Separation of powers, mutual control and balance, (2 classes)

 
Week 4
Topic description 
This topic focuses on understanding the principle of separation of powers in the context of the independence of the judiciary; the independence of  courts and of the Constitutional Court. Constitutional protection and the control of the principle of separation of powers. Independent constitutional bodies in the framework of the revised principle of the separation of powers.

Load: 2 classes x 1 week 
Methodology: Case laws, group work, debate. 
 
Self-study questions
· What is the place and role of the Constitutional Court in the framework of the implementation of the principle of the separation of powers?
· What is the role of the governing bodies of the judiciary to strengthen its independence?
· How does the principle of the separation of powers change in an emergency situation?
· How is the division of normative power regulated between the bodies of different powers?
 
The main topic  issues  
1. The role of the Constitutional Court in strengthening the principle of the separation of powers.
2. Constitutional doctrine and jurisprudence within a revised principle of separation of powers.
3. Separation of powers and independent institutions for preventing and combating corruption.
 
Study cases 
· Discussion of a concrete case on the status of a judge in the framework of the principle of separation of powers.
· Discussion of a concrete case in which the applicant requests from the Constitutional Court the annulment of a law that violates the principle of the separation of powers.
· Discussion of a concrete case that examines the conflict of competencies.
 
Literature 
Legal Acts: Constitution of the Republic of Albania 
Judgments of the Constitutional Court  
· Judgment no. 1, of the Constitutional Court, (2017);
· Judgment no. 29, of the Constitutional Court, (2010); 
· Judgment no. 24, of the Constitutional Court, (2009). 
 
Texts and monographs
· Rule of Law in the Constitution of the Republic of Albania, (group of authors), pp. 59-71, accessible to: https://www.kas.de/c/document_library/get_file?uuid=726ef2ee-7a25-2477-3d07-a97bfeb4a8a7&groupId=252038.

The structure of teaching organization 
· Presentation by the lecturer(s): (1 presentation - 60 minutes); 
· Discussions, debates, exercises, assignments and/or individual/group under the observation of the lecturer, (1 education class).
 
· Topic 5: Legislative power, (Weeks 5 – 8), (8 classes)

In this topic will be addressed issues of legislative power; structure, unicameralism and bicameralism; Organization and functioning of the legislature. Status of the deputy; their immunity on the opinions expressed in the Assembly;
Head of the Assembly; Standing committees; Party organization; Types of members of the legislature;
Legislative functions; 
Approval of draft laws; 
Legislative procedure: types of legislation; 
Control function; Investigation commissions; The jurisprudence of the Constitutional Court regarding the latter ones.   

 
Load: 2 classes x 4 weeks 

WEEK 5 & 6
Sub-topic: Structure, unicameralism and bicameralism; Organization and functioning of the legislature. Status of the deputy; their immunity on the opinions expressed in the Assembly;
Head of the Assembly; Standing committees; Party organization; Types of members of the legislature.
 
Self-study questions
· What do we mean by bicameral legislation?
· What is the status of a member of the Assembly?
· What is the type of deputy from the party point of view? 
· When do the legal consequences of the mandate of the deputy of the Albanian Parliament begin?
· When the deputy is obliged to meet all constitutional and legal requirements related to the prohibition of carrying out other activities or declarations related to his financial interests?
· What is the role and power of the standing parliamentary committees? 
· What role does the Head of the Assembly play? 

 
Judgments to be studied 
· Judgment no. 32, of the Constitutional Court, date 3.6.2016, (Regarding the moment of the beginning of the mandate of the deputy );
· Judgment no. 9, of the Constitutional Court, date 26.2.2016, (Changes undertaken by the legislature to fight crime);
· Judgment no. 22,  of the Constitutional Court, date 24.4.2015, (Annulment of Article 4 of law no.  45/2014, on some amendments and additions in law no. 9049, date 10.4.2003, On the declaration and control of assets, financial obligations of elected officials and some public servants, amended;
· Judgment no. 44, of the Constitutional Court, date 7.10.2011,  (Determining incompatibility with the mandate of the deputy). 

 
Case laws 
I
About a month and a half before the end of the mandate of the Assembly, the Speaker of the Assembly resigned from this position, as he would take the oath before the Assembly as the new President of the Republic elected by the Assembly. 
Under these conditions, when the Assembly would continue to be dissolved because of the election period:


Questions
· Would it be necessary to follow the procedure for filling the vacancy, the election of the new Speaker of the Assembly, who, according to Article 65/1 of the Constitution, remains in office until the first meeting of the newly elected Assembly? 
· Or this solution, in the concrete situation, is considered unnecessary, referring to the Article 9 of the Regulation[footnoteRef:20] of the Assembly? (Comments.) [20:  Article 9, “The Vice-Presidents cooperate with the Head of the Assembly for the realization of the duties of the Head; They are called for advice by the Head whenever is considered necessary. In case the Head is absent or unable to perform his duties, he authorizes one of the Vice Heads  to perform them. In the absence of authorization, he is replaced by the Vice Head of the Assembly belonging to the parliamentary majority.”
] 

 
II
The Council of Ministers, in order to ensure financial stability after the damage caused by the earthquake, has issued based on Article 101 of the Constitution a normative act with the force of law, which reduces for a period of one year by 30% the salary of ministers, deputies, judges and other senior officials. 
In the introductory part of the normative act are listed as reasons for its issuance, among others, the need and urgency, as well as the inability to seek the approval of these legal changes through the accelerated legislative procedure. The normative act entered into force immediately and was published in the Official Journal.

Questions
· Should such an act be considered fair from a constitutional point of view and approved by the Assembly? Why?



 
Study cases 
1. The parliamentary opposition has noted that the Prime Minister recently did not have the necessary support from his party majority to continue governing the country.

 
Questions
· How should it act to remove him from office?

2. The deputy, in his speech in the Assembly, expressed with insulting and humiliating words not only for the Prime Minister, but also for his wife. 

 
Questions
· Will he be responsible in this case?

The structure of teaching organization 
· Presentation of the topic by the lecturer(s): (2 presentations - 60 minutes);
· Discussions, debates, exercises, assignments and/or individual/group under the observation of the lecturer, (2 education classes).

WEEK 5 & 6 
Sub-topic: Legislative functions; 
Approval of draft laws; 
Legislative procedure: types of legislation;
Controlling function; Investigation commissions; The jurisprudence of the Constitutional Court regarding the recent ones. 

 
Self-study questions
· What do we mean by simple, absolute and qualified decision-making in the legislative process? 
· What do we mean by legislative delegation?
· What procedure is followed according to the Constitution of Albania for the appointment and approval of the Prime Minister, the composition and the political program of the Council of Ministers? Is the Prime Minister, appointed by the President of the Republic, approved at the same time in the Assembly, with the political program and the composition of the Council of Ministers?
· How is the approval by the Assembly of criminal provisions assessed without respecting the procedure provided by Article 81/2, letter (d) Constitution?
· Does the Constitution allow the issuance of a normative act by force of law by the Council of Ministers to amend a law adopted by the Assembly?
· How is considered the approval by the Assembly of the normative act with the force of law issued by the Council of Ministers for the civil servant?
· Can the act be approved by the Assembly with the force of law after the expiration of the 45-day deadline, in specific, extraordinary cases, according to the Article 101 of the Constitution?
· What do we mean by the controlling function of the Assembly? How is it realized?
 
Judgments to be studied 

· Judgment no.50, of the Constitutional Court, date 10.7.2015, (Approval of criminal provisions without respecting the procedure provided by Article 81/2, letter (d) Constitution);
· Judgment no. 25, of the Constitutional Court, date 28.4.2014,  (On the implementation of Article 118 of the Constitution by the Government);
· Judgment no. 60, of the Constitutional Court, date 16.9.2016,  (On the implementation of Article 118 of the Constitution by the Government);
· Judgment no. 5, of the Constitutional Court, date 5.2.2014,  (Annulment of the normative act of the Council of Ministers no.5, date 30.9.2013, on some changes in the law no.152 / 2013, on the civil servant);
· Judgment no. 30, of the Constitutional Court, date 16.5.2014, (On the establishment of the investigative commission);
· Judgment no. 57,  of the Constitutional Court, date 23.7.2015,  (not approving the request of a group of deputies for the setting up of an investigative commission);
· Judgment no. 23, of the Constitutional Court, date 16.4.2014, (Article 160 of the Constitution,  legal reserve on changes in the state budget);
· Judgment no. 47,  of the Constitutional Court, date 26.7.2012,  (On approving the appointment of a judge of the Constitutional Court);
· Judgment no. 1, of the Constitutional Court, date 12.1.2011, (Regarding Article 81/2 of the Constitution);
· Judgment no. 23, of the Constitutional Court, date 8.6.2011, (Qualified majority for the determination of criminal offenses).

 
Case laws 
I
The Prime Minister has proposed to the President of the Republic, according to Article 98 of the Constitution, to dismiss the Minister of Defense A.C and to appoint in his place M.D, but the President of the Republic does not agree to appoint the latter without prior consideration of the dismissal decree by the Assembly, according to the above constitutional provision.  
 
Questions
· What is done in this case according to the Constitution? Why?
· Why should, according to Article 98/2 of the Constitution, the decree be reviewed by the Assembly?
 
Case laws 
II
A group of a quarter of all deputies have submitted to the Assembly of the Republic of Albania the request for the establishment of an Investigation Commission  for illegal interceptions carried out by the State Police.
The Assembly (parliamentary majority) has spoken out against the establishment of the Investigation Commission, arguing, in essence, that: “This issue is being investigated by the prosecution, and, consequently, the establishment of an Investigation Commission  would constitute a clear interference in the process of investigation of the prosecution body and violation of constitutional principles. Also, the purpose of the work of this Commission is contrary to Article 77 of the Constitution, as well as the interpretations that the Constitutional Court has made in its decisions .”  
 




Questions
· According to the interpretation of Article 77/2 of the Constitution, can the right of the parliamentary minority to set up an Investigation Commission  be restricted through the decision-making of the parliamentary majority? 
· Can the parliamentary majority approve the minority request for the establishment of investigation commissions, when the same event is under investigation by the Prosecution and interference in the investigation process would damage this process? Why? (Comments.)
 
The structure of teaching organization 
· Presentation of the topic by the lecturer(s): (2 presentations - 60 minutes);
· Discussions, debates, exercises, assignments and/or individual/group under the observation of the lecturer, (2 education classes).

· Topic: Executive power: central executive power & local self-governmen, (Weeks 9 - 11), (6  classes)  
 
In this topic will be addressed issues of executive power; the position of the executive according to the constitutional system in Albania; operation; formation of the Council of Ministers; vote of confidence; Prime Minister, Ministers; the motion of confidence and distrust towards the Prime Minister; dismissal and appointment of ministers; functions and competencies of the Council of Ministers;normative acts with the force of law.
Local self-government issues; organization and functioning; relations with the central executive power; the prefect; standards; European Charter on Local Government.
Constitutional issues related to local government. Review of the request for confirmation of the mandate as mayor. Cases of judicial practice. 
 
Load: 2 classes x 3 weeks 

First week, WEEK 9
Sub-topic: formation of the Council of Ministers; vote of confidence; Position of the Prime Minister under the Constitution; dismissal and appointment of ministers; the motion of trust and distrust.
 
Self-study questions
· What is the main element of the relationship between the Council of Ministers and the Assembly, on the basis of which, the constitutional system in Albania is considered as a parliamentary system?
· According to the Articles 96 and 97 of the Constitution, the Prime Minister must first receive a vote of confidence in the Assembly, before presenting the composition of the government and the political program in the Assembly, or  this is done simultaneously with the vote of confidence of the Prime Minister?  
· What is the role and function of the Prime Minister in relation to the President for the appointment and dismissal of ministers?
· What is the competence of the Assembly regarding the review of the President’s decree for the dismissal of the Minister?
· What were the aims of the Constitutional amendments of 2008 regarding the motion of confidence for the Prime Minister and that of no confidence versus the Prime Minister?
 
Judgments to be studied 
· Judgment of the Constitutional Court no.28/2002, (Interpretation of Articles 96 - 97 of the Constitution);
· Judgment of the Constitutional Court no.6/2002,  (Interpretation of the Article 98 of the Constitution).

Judgments to be read (recommended)
· Judgment of the Constitutional Court of Kosovo no. KO103/14, (On the formation of the government, Articles 84, 95 of the Constitution of Kosovo).  
 
Case law 
The Prime Minister addresses to the President of the Republic with the proposal for the dismissal of Minister X and the appointment, in his place, of Y. The President, pursuant to the Article 98 of the Constitution, after 5 days from the moment of the proposal, issues the decrees for the dismissal of X and the appointment of Y, in his place, in the post of Minister Z. These decrees of the President are sent to the Assembly for consideration. More than 30 days have passed since the decrees were submitted to the Assembly and they have not been considered. According to the Article 98, point 2, “the Decree is reviewed within 10 days by the Assembly.”

 
Question
Until the moment of reviewing the decrees in the Assembly, which is the minister who, based on Article 106 of the Constitution, should remain in office until he is replaced by the next minister, Minister X dismissed by decree of the President or Minister Y appointed by decree of the President?
 
The structure of teaching organization 
· Presentation of the topic by the lecturer(s): (2 presentations - 60 minutes);
· Discussions, debates, exercises, assignments and/or individual/group under the observation of the lecturer, (2 education classes).
 
Second week, WEEK 10
Sub-topic: Functions and competencies of the Council of Ministers; normative competence; the act with the force of law and sub-legal acts; Competency reports between the Council of Ministers, the President and the Assembly in the areas of foreign relations, defense and budget and public finances. 
 
Self-study questions
· Are there material limitations to the competence of the Council of Ministers to issue acts by force of law, within the meaning of Article 101 of the Constitution?  
· Can the Council of Ministers intervene with an act with the force of law in the budget law?
· What are the relations between the Council of Ministers and the President in the field of defense and the Armed Forces?
· What are the relations between the Council of Ministers and the President in the field of foreign relations?
· Can the Council of Ministers delegate the normative competence delegated by law?
 


Judgments to be studied 
· Judgments of the Constitutional Court nos. 24/2006, 5/2014, (On the Article 101 of the Constitution);
· Judgment of the Constitutional Court no.7/2013, (On the Articles 118 and 155 of the Constitution); 
· Judgment of the Constitutional Court no.23/2014, (On the Article 160 of the Constitution);
· Judgment of the Constitutional Court no.10/2015, (On the Articles 166-169 of the Constitution);
· Judgment of the Constitutional Court no.15/2010, (On foreign relations; Concluding and ratifying agreements; Omnipotence etc.  ). 

 
Case law 
The Council of Ministers, based on the Article 101 of the Constitution, on the proposal of the Minister of Finance, has approved the normative act no. x, date____2019, On some amendments and additions in law no. 119/2012, On the budget of the year 2013, that is published in the Official Journal and is sent for approval to the Assembly. With the normative act no. x/2019 ia amended the Article 18 of the law on state budget, which provides the limit for the annual increase of the existing total state debt and the guaranteed state debt, for the benefit of third party beneficiaries, for 2019, as well as the limit for the annual increase of the debt stock. The Council of Ministers has argued in the report accompanying the normative act, the objective circumstances that justify the need to intervene with a normative act. This revised budget ensures the end of the fiscal year for the most necessary and priority expenditures. The tight financial situation is independent of the will of the government, endangering the public interest, so the government is conditioned by the need for immediate response, in order to protect this interest.
A group of 31 deputies addressed the Constitutional Court with a request for annulment, as incompatible with the Constitution, of the normative act no. x/2019. According to the group of deputies, the Constitution provides for an express ban on the approval of changes in the budget by normative act. The Article 160 of the Constitution, which constitutes an unspoken legal reserve, has provided for how changes to the state budget are approved and, a fortiori, excludes the possibility that this area be regulated by an act that has the force of law, wanting to reserve only to the parliament the activity of political direction related to the budget act. This choice of the constitution-maker is also related to the fact that the budget act can bring irreparable consequences for the state and social interests.  
 
Questions
· What position should the Constitutional Court take on the issue of whether or not Article 160 of the Constitution prohibits the Council of Ministers from amending the budget law by an act with the force of law, in the sense of Article 101 of the Constitution?
 
The structure of teaching organization 
· Presentation of the topic by the lecturer(s): (2 presentations - 60 minutes);
· Discussions, debates, exercises, assignments and/or individual/group under the observation of the lecturer, (2 education classes).
· Assignments on Normative Acts with the force of law.

 
Third week, WEEK 11
Sub-topic: Local self-government; organization and functioning; relations with the central executive power; The prefect; standards; European Charter on Local Government.
Constitutional issues related to local government.
 
Self-study questions
· What is the meaning of local autonomy and self-government according to the Constitution, the European Charter of Local Autonomy and constitutional jurisprudence?
· Does the Constitution define normative issues that are included in its competencies of local government units?
· Is it mandatory that the law on administrative division should provide for divisions into municipal units and communes?
· What are the constitutional requirements that must be respected in the process of consultation with the community, as an obligation, in case of changing the administrative divisions of local government units?
· What are the constitutional standards that the Council of Ministers must respect in exercising the competence for the dismissal of the mayor of the local government unit, according to Article 115 of the Constitution?

 
Judgments to be studied 
· Judgment no.29/2006, (local autonomy according to the Constitution).
· Judgment no.19/2015, (law on administrative division and constitutional obligations).
· Judgment no.3/2009, (law on legalizations and local self-government).
 
Case law
The Assembly, with law no. X / 2019, On the administrative division of local government units in the Republic of Albania, has approved the new administrative-territorial division of local government units. By law, the number of local government units is 61 municipalities and 12 regions. The name, territorial extent, borders, centers, constituent administrative units for each local government unit and their subdivisions are defined in the maps and tables attached to the law. According to the previous law, annulled, the administrative-territorial division in the Republic of Albania had 309 communes, 65 municipalities and 12 regions.
A group of 33 deputies of the Assembly of the Republic of Albania addressed the Constitutional Court with a request to declare the law no.x/2019 incompatible with the Constitution, claiming that this law has violated the principle of hierarchy of normative acts and the rule of law, as not only has it not supplemented and regulated the basic units of local government, but has unconstitutionally and abusively abolished the municipality as one of the basic units of local government, defined in Article 108/3 of the Constitution. The basic units defined in this provision and their competencies can be removed or changed only with a constitutional amendment.
The Assembly has argued that the abolition of the commune does not bring problems for the constitutionality of the law, as the municipality and the commune, according to Article 108 of the Constitution, are both basic units of local government, and as such can exist both or only one.  Article 108 of the Constitution has not made any substantial distinction for municipalities or communes as a basic unit of local government in terms of how to create, organize and exercise their powers, therefore the use of the term municipality or commune does not make any difference from the constitutional point of view. 
 
Questions
· What position should the Constitutional Court take on the issue of whether or not Article 108 of the Constitution imposes the legislator to regulate by law the basic units of local government, including the commune and the municipality, as separate divisions?
 
The structure of teaching organization 
· Presentation of the topic by the lecturer(s): (2 presentations - 60 minutes);
· Discussions, debates, exercises, assignments and/or individual/group under the observation of the lecturer, (2 education classes).



 
·  Topic 7: Judicial power,  (Weeks 12 - 15), (8 classes)

In this topic will be addressed issues of the Judiciary, the innovations brought by the constitutional amendments of 2016 regarding this power; structure; selection, appointment, promotion, transfer, disciplinary responsibility of judges; suspension and dismissal of judges; The High Judicial Council, as the governing body of the judiciary. 
Issues of independence and impartiality of judges will also be addressed, with reference to European acts on the status of judges; Particular attention will be paid to the integrity of judges in relation to the required European standards of conduct of judge.
 
Load: 2 classes x 4 weeks 

WEEK 12 & 13
Sub-topic: 
· Judiciary; structure; innovations brought by the 2016 constitutional amendments regarding this power;
· The High Judicial Council, as a governing body of the judiciary ;
· Selection, appointment, promotion, transfer, disciplinary responsibility of judges;suspension and dismissal of judges. 

 
 
Self-study questions

· What are the contemporary European standards required for an independent judiciary? How are these standards reflected in the legislation of Albania?
· What is the difference between the HJC and the HPC, respectively the Judiciary and the Prosecution, from the governing point of view?
· What should be done for the judicial power to be open and learn to become known by the public in order to integrate justice in society?
· What do we mean by the reviewing function of the High Court?
· Should the High Court, in function of its role as a court of law and as a controller of compliance with constitutional standards by lower courts, respond to the claims of a constitutional nature raised by the appellant?
· Can the Unifying Judgment of the High Court, which has interpreted the content of a legal provision, be challenged before the Constitutional Court according to the Article 145/2 of the Constitution? 
 
Judgments to be studied 
· Judgment no. 41, of the Constitutional Court, date 16.5.2017, (Opposition of  Law no. 115/2016, on the organs of the management of the system of justice);
· Judgment no. 27, of the Constitutional Court, date 24.6.2013,  (Related to the review function of the High Court);
· Judgment no.11,  of the Constitutional Court, date 3.3.2016, (The High Court as a court law);
· Judgment no.52, 26.7.2016 of the Constitutional Court, date 26.7.2016,  (On the opposition of the Unifying Judgment of the High Court).

Literature to be studied (recommended)
· Opinion no.10(2007) of the Consultative Council of European Judges (CCJE) to the attention of the Committee of Ministers of the Council of Europe on the Council for the Judiciary at the service of society ;
· CONSULTATIVE COUNCIL OF EUROPEAN JUDGES, (CCJE), OPINION No. 7 (2005), OF THE CONSULTATIVE COUNCIL OF EUROPEAN JUDGES (CCJE), TO THE ATTENTION OF THE COMMITTEE OF MINISTERS OF THE COUNCIL OF EUROPE ON “JUSTICE AND SOCIETY”, adopted by the CCJE, at its 6th meeting, (Strasbourg, 23-25 November 2005);
· MAGNA CARTA OF JUDGES (Fundamental Principles), Consultative Council of European Judges (CCJE) Strasbourg, 19 November 2010 CCJE (2010)3 Final.

The structure of teaching organization 
· Presentation of the topic by the lecturer(s): (2 presentations - 60 minutes);
· Discussions, debates, exercises, assignments and/or individual/group under the observation of the lecturer, (2 education classes).
 
 
Course assignment 
Innovations brought by the latest constitutional amendments and relevant legal packages regarding the organization, composition and functioning of the High Judicial Council, analyzed in relation to the organization, composition and functioning of the High Council of Justice. Submit your arguments in support or not of these innovations. 
 
WEEK 14 & 15 ​
Sub-topic:
· Independence and impartiality of judges;
· European acts on the status of judges;
· Integrity of judges;
The required European standards of the conduct for judges.
 
Self-study questions
· What is meant by substantial, structural, organizational, financial and personal independence of the judiciary?
· What standards of conduct should apply to judges?
· What does Opinion No. 3, 2002 of the Consultative Council of European Judges (CCJE) recommend regarding the standards of the conduct of judges?
· What are the principles and rules that determine the professional conduct of judges?
· What are the principles and procedures that regulate the disciplinary, criminal and civil liability of judges?
· What does the European Charter on the Statute for Judges show regarding the conduct of judges?
· How should be understood the impartiality and extrajudicial behavior of judges? 
· How should the standards of judicial behavior be formulated?
· How should judges act in their relations with the media, to be able to maintain their independence and impartiality?
· Are the European standards of the conduct of magistrates reflected through the approach in the newly adopted Albanian legislation? Where?
· What behavior can put the magistrate before the disciplinary responsibility? 
· What sanctions are used for improper or unacceptable behavior defined as a disciplinary violation?  

 
Judgments to be studied 
· Judgment no.78, of the Constitutional Court, date 12.12.2017, (On opposing the disciplinary measures of judges and prosecutors, law no. 115/2016). 
· Judgment no. 20, of the Constitutional Court, date 15.4.2015, (On the independence of the judiciary).
· Judgment no.11,of the Constitutional Court, date 6.4.2010,  (On substantial, structural, organizational, financial and personal independence).
· Judgment no.8,  of the Constitutional Court, date 19.3.2018,   (On the claim of violation of the principle of impartiality in the High Court).
· Judgment no. 57, of the Constitutional Court, date 29.7.2016, (Regarding the transfer of judges).
· Judgment no. 10, of the Constitutional Court, date 6.3.2014, (On judicial administration).
· Judgment no. 11, of the Constitutional Court, date 5.4.2013,  (Examination of the request for the dismissal of judges).
· Judgment no. 41, of the Constitutional Court, date 19.7.2012, (On the approval of the judge of the Constitutional Court).
· Judgment no. 5,  of the Constitutional Court, date 16.2.2012,  (On the independence of the judge).
· Judgment no. 11,  of the Constitutional Court, date 6.4.2010, (On the transport service of judges).
· Judgment no. 9, of the Constitutional Court, date 23.3.2010, (On the purity of the image of high state officials).
· Judgment no. 31,  of the Constitutional Court, date  2.12.2009, (On the paid annual leave of 30 calendar days).

 
Judgments of the European Court of Human Rights  to be read (recommended)
· Case of  Mishgjoni v. Albania, (7.12.2010);
· CASE OF BAKA v. HUNGARY,(Application no. 20261/12),JUDGMENT,STRASBOURG, 23 June 2016; 
· CASE OF MICALLEF v. MALTA, (Application no. 17056/06), JUDGMENT, STRASBOURG, 15 October 2009;
· Case of  Mitrinovski v. Macedonia,  (30.04.2015);
· CASE OF MORICE v. FRANCE, (Application no. 29369/10), JUDGMENT, STRASBOURG, 23 April 2015;
· CASE OF OLEKSANDR VOLKOV v. UKRAINE, (Application no. 21722/11), JUDGMENT, STRASBOURG, 9 January 2013, FINAL 27/05/2013;
· CASE OF OLUJIĆ v. CROATIA, (Application no. 22330/05), JUDGMENT,STRASBOURG ,5 February 2009,FINAL 05/05/2009
(The above cases are also translated into Albanian). 

 
Case laws 
I
The Parliament of Albania has approved a law, the object of which is the regulation of the transport service for a certain category of public officials, including judges of the High Court. The law has cut off the vehicle transport service for these high officials, a service that was covered by public revenues through the budgets of  relevant institutions, and they have been assigned a monthly financial benefit in the amount of ALL 35,000, for the fulfillment of their functional duties.
The applicant, the Union of Judges of Albania, has claimed that this law, in the provisions related to the High Court judges, is unconstitutional, presenting also relevant arguments based on constitutional principles.
What reasoned position, in your opinion, would the Constitutional Court take in this case, at the end of the consideration of this request? Give your comment. 
 
Questions
· Have the contested legal provisions violated the principle of separation and balance between powers and, in particular, the principle of independence of the Judiciary?Argue your position based on the jurisprudence of the Constitutional Court.
· Is the transport service included in the category of other benefits according to Article 138 of the Constitution? If included, can there be constitutionally justified the reasons for taking this legal measure? Argue your position based on the jurisprudence of the Constitutional Court.
· Does the law contradict the basic concepts of the principle of constitutionality and legality, since it was approved by a simple majority?Argue your position based on the jurisprudence of the Constitutional Court.
· Can the Constitutional Court give retroactive effect to the effects of the enacting clause of its decision, if it concludes that the contested legal provisions, subject of review, are contrary to the Constitution? Argue your position. 

 
II
A judge of the court of first instance, based on the control and initiation of disciplinary proceedings against him by the High Inspector of Justice, has been dismissed by decision of the High Judicial Council. The reason for the dismissal consists in the fact that two decisions related to the accusation of drug trafficking, taken a few months ago by him, were considered to be clearly in violation of the law. 

Questions
· What arguments should the applicant present in support of his claims?
· Where should the petitioner support his arguments at the constitutional level?
· What should be the attitude of the Constitutional Court in this case?
 
III
Recently, the Assembly has adopted an ordinary law on the status of the judicial administration.This law mainly regulates issues related to the rights and obligations of the judicial administration, as well as its financial treatment
The applicant, the Union of Judges of Albania, has appealed to the Constitutional Court for the annulment of this law as unconstitutional, with the claim that its content violates the principle of the separation of powers and specifically the independence of the judiciary .

Questions
· What arguments should the applicant present in support of his claims? 
· Where should the petitioner support his arguments at the constitutional level?
· What should be the attitude of the Constitutional Court in this case? 
 
Course assignment 
· Innovations brought by the latest constitutional amendments and relevant legal packages regarding the organization, composition and functioning of the High Judicial Council, analyzed in relation to the organization, composition and functioning of the High Council of Justice. Submit your arguments in support or not of these innovations.

The structure of teaching organization 
· Presentation of the topic by the lecturer(s): (2 presentations - 60 minutes);
· Discussions, debates, exercises, assignments and/or individual/group under the observation of the lecturer, (2 education classes).
 
· Topic 8: President of the Republic, (4 classes)  
(Weeks 16 -17)

Topic description 
In this topic will be addressed, constitutional issues of the President of the Republic as the head of the state; competences, their classification and its relations with the three powers. His impeachment; his temporary replacement; Decrees of the President of the Republic and their legal force, as well as their judicial control. The President of the Republic in relation to constitutional justice, as well as constitutional jurisprudence in relation to his powers and relations with other institutions in the state.

Load: 2 classes x 2 weeks  
Methodology: Power Point presentation, case studies, group work, debate. 

 
Self-study questions

· What is the nature of the acts issued by the President of the Republic?
· Are the acts issued by the President of the Republic subject to the control of the ordinary judiciary?
· Does the President of the Republic cooperate with other bodies for the appointment of judges and constitutional judges? In what cases?
· Can the President of the Republic set in motion the courts and the Constitutional Court? In what cases?
· Does he exercise competence in referendum matters?
· Does he exercise competence in foreign relations?

 
The main topic  issues  
· The President of the Republic, as the head of the state; competencies and their classification.
· Impeachment; his temporary replacement.
· The decree of dismissal and appointment of ministers.
· Decree on setting the date of elections for the Assembly, for local government bodies and for holding referendums.
· Cases of judicial and constitutional practice.
 
Study cases 
· Discussion of a specific case on the relationship between the Judicial Appointments Council and the President of the Republic for the appointment of members of the Constitutional Court.
· Discussion of a specific case regarding the oath of judges before the President of the Republic. 
· Discussion of a specific case regarding the nature of the Decree of the President of the Republic on setting the date of the elections.
 
Literature 
Legal Acts: Constitution of the Republic of Albania 
Judgments of the Constitutional Court  
· Judgment of the Constitutional Court no. 15, (2010);
· Judgment of the Constitutional Court no. 10, (2015).
 
Texts and monographs
· Omari, L., Anastasi, A., Constitutional law, Tirana, 2017, pp. 272-298. 
 
The structure of teaching organization 
· Presentation of the topic by the lecturer(s): (2 presentations - 60 minutes);
· Discussions, debates, exercises, assignments and/or individual/group under the observation of the lecturer, (2 education classes).

· Topic 9: Constitutional justice,  (Weeks 18 - 21), (8 classes)

Topic 1: The meaning, role and mission of constitutional justice

Questions
· What do you mean by constitutional justice? Where does its importance lie in your opinion?
· Where differs the constitutional review by ordinary courts from that exercised by the Constitutional Court?  
· What are the differences between the Constitutional Court as a constitutional body and as a court?
· What do you mean by the expression the Constitutional Court is a negative legislator? Does the fact that the Constitutional Court directs the legislator how to formulate the annulled legal provision agree with this expression?
· Analyze the source and basis of the legitimacy of the Constitutional Court to abolish the will of the legislator in relation to the principle of democracy.
 
Case law 
A district court judge, while reviewing the case, concluded that Article 13 of the law on legalization conflicts with Article 41 of the Constitution, which provides for the right to property. He does not apply the law and resolves the case according to the main constitutional principles. Does he do the right thing in this case and why? See judgment no. 4/2016 of the Constitutional Court.
The same situation, but the finding comes from the plaintiff and not from the judge. The latter does not take into account the claimant’s request and does not give him an answer regarding the constitutionality of the law. How do you judge it? See judgment no. 23/2016 of the Constitutional Court. 
 
Topic 2: Principles of constitutional judgment

Questions
· What do you mean by the expression the Constitutional Court is subject only to the Constitution? Does this exclude the obligation of the Constitutional Court to apply laws and other normative acts?
· How is the principle of independence realized from an institutional and personal point of view, in terms of decision-making ?
· Should the avoidance of a possible conflict of interest situation always prevail before the need for decision-making, when the latter imposes the participation of the concrete judge?
 
Judgments to be studied 
· Judgment no.9/2010, (lustration);
· Judgment no.44/2011, (removing the mandate of the deputy);
· Judgment no. 55/2013, (rejection of the complaint for lack of legitimation);
· Judgment no.59/2014, (dismissal of the Inspector General of ILDKPKI, interpretation of the Constitution).
 
Topic 3: Types, features and effects of the control of the Constitutional Court

Questions
· What are the differences between abstract and concrete, a priori and a posteriori control and their effects?
· What are the differences between administrative and judicial jurisdiction according to the jurisprudence of the Constitutional Court?
· In what cases can be decided the suspension of the implementation of the act subject to the request before the Constitutional Court? Criticism for and against the suspension.
· When and why is interpretation applied in accordance with the Constitution?

 
To be studied
· Judgment no. 20/2011, On the obligation for the implement of the ECtHR’s decision to reopen the process, (Case of  Xheraj);
· Judgment no.26/2012, On the retroactive effect of the new standards , (Judgment in absentia);
· Judgment no.18/2015, Non-compliance with the decision of the Constitutional Court by the High Court;
· Judgment no. 47/2015, Retroactive effect of favorable criminal law, (carrying a weapon without a permit).
 
Case law 
· Is the President’s decree for the setting of the election date an administrative or individual act? Its object is to set the date of the elections for the Assembly of Albania, but on the other hand, the elections extend to the entire territory of the Republic. How is jurisdiction distinguished in this case? On what criteria? Where should an appeal be made against it?
· VCM no.766/2017, On determining the rules and procedures for the evaluation and distribution of the financial and physical fund for property compensation, is it a normative or individual act? Analyze the act by determining the administrative or constitutional jurisdiction as appropriate.
· VCM for not providing judges with service passports is a normative or individual act? Where should the appeal for its annulment be filed? Analyze the type of act and determine the jurisdiction.
 
Topic 4: Individual constitutional appeal

Questions

· What is the ratio of national and international mechanisms for the protection of fundamental rights according to the Albanian Constitution?
· What is the position of the ECHR in the Albanian normative framework? What is the nature of the ECtHR decisions and their effect on the internal order?
· What is the relationship of the Constitutional Court with the ECtHR?
· In what aspects was the appeal before the Albanian Constitutional Court ineffective until 2016?
· What are the formal elements that the Individual Constitutional Appeal must fulfill in order to be accepted for trial by the Constitutional Court? 


 
Judgments to be studied 
· Judgment no. 23/2016,  (incidental control at the request of the party ).
· Judgment of College no. 82/2018;
· Judgment of College no. 235/2017. 

 
Case law
The applicants are the legal heirs of the testator R.H. With decision no. 455, date 16.2.1996, of the Property Return and Compensation Commission, was recognized the right to compensation for the property with an area of ​​135m2 located in the cadastral area no. 8380, Tirana. Applicants are subjects of law no. 133/2015, on the handle of the property and the completion of  property compensation process. Based on law, the Property Handling Agency, with letter no. 1439/1 prot., on 9.3.2018, notified the applicants that for the property of 135m2 they would benefit from the Property Compensation Fund in the amount of 9,040,815 ALL. The financial assessment has not been contested by the petitioners nor by the interested parties. Based on the Article no. 19/3 of the law, the financial assessment is executed by the Property Handling Agency. VCM no. 223/2016, which was issued on the basis of and for the implementation of law no. 133/2015, determines that all final decisions financially assessed as land benefit financially up to the amount of 50,000,000 ALL and the remaining part of the assessment is physically compensated by the land fund. The applicants oppose the VCM as unconstitutional, as it conflicts with the law which does not impose limits on financial compensation, while the VCM  provides that compensation will be made only in exceptional cases up to 20% of the amount, and not more than ALL 10,000,000, and if in the presence of concrete circumstances the only means of compensation remains the financial one, the amount will be divided into equal installments in 10 years. This limitation not only is not made by law, but it is also not proportional, and it affects the essence of the right. Analyze the formal criteria for accepting or not accepting the Individual Constitutional Appeal for adjudication. 
 
Topic 5: Incidental control. Conditions and criteria

Questions 
· Is the possibility to initiate a constitutional review by ordinary courts an obligation or a right?
· Does the judge have the obligation to examine and accept the request for incidental control when it comes from the party? If yes, why, if not, why?
· What are the conditions that must be met to decide the suspension of the case and send it to the Constitutional Court ?
· Does the judge have the obligation to make all efforts to interpret the norm in accordance with the Constitution or only see it as a last opportunity or a formal element?

 
Judgments to be studied 
· Judgment no. 14, date 21.7.2008;
· Judgment no. 13, date 4.5.2009;
· Judgment no. 12, date 14.4.2010;
· Judgment no. 18, date 23.4.2010;
· Judgment no. 30, date 17.6.2010. 

 


Case law
1. The applicant had purchased two helicopters from a French company. Due to the non-disbursement of funds on time, it was not possible to pay the customs within the deadline and thus a fine of 20,000 ALL was imposed for each day of delay by the customs employees. The administrative appeal was unsuccessful because of the non-payment of customs duty and fine. The applicant turns to the administrative court, for the annulment of the administrative act, as well as the suspension of the trial and the sending of Article 289/3 of the Customs Code for review to the Constitutional Court, as it violates access to the court. The administrative court decided to remove it from the jurisdiction, since the applicant had not exhausted the administrative appeal and did not express the party’s request regarding the constitutionality control. The same thing did even the Administrative College of the High Court.
· What should the administrative court do when it was asked to initiate a constitutional review by the parties? What is the competent court to finally resolve this conflict?
· What other effective means does the applicant have to realize his right to address to the court (Article 42 of the Constitution and the Article 6 of the ECHR)?
 
2. At the First Instance Court of Tirana (referred below) on 26.1.2012, the claim of the plaintiff A.H against the defendant PB was filed with the object, Obligation of the defendant to recognize the owner of the apartment located on Muhamet Gjollesha street, Tirana, according to the forecasts of contract no. 6341/2893, date 12.6.1995 and compensation for the damage caused. From 13.2.2012 to 14.4.2013 the case was judged by the judge  E.Pi. During the trial, the wife of the defendant M.B was presented as the main intervener. During this trial, the respondent submitted several requests for the dismissal of the judge. According to the referring court, from 14.7.2015 to 26.4.2016, four exceptional requests were considered, and the fifth and sixth requests are under consideration. Specifically, the development of the trial has become impossible, although 7 judges of the court have been dismissed. The referring court, faced with the conditions when it is not possible to continue the trial due to the defendant’s continuous requests for the dismissal of the judges, has decided to suspend the trial and request the Constitutional Court to abrogate  Articles 74 and 75 of the Code of Civil Procedure, since, according to it, these provisions are making it impossible to judge the case within a reasonable time. The referring court, in its decision to suspend the case, presented as the only reason the fact that according to the new provision of the first sentence of Article 75 of the Code of Civil Procedure, it is no longer possible to carry out a process within a reasonable time and the principle of trial by an impartial court, provided by Article 42/2 of the Constitution, is not guaranteed.  According to it, the changes made to the first sentence of Article 75 of the Code of Civil Procedure after its repeal by the Constitutional Court, with decision no. 11/2013, are not in harmony with Article 74 of the Code of Civil Procedure. According to the referring court, the legislator had to provide for how many times the request for the judge’s dismissal has the right to be judged during the same process and for the same reason. The legislator should have taken measures so that the parties do not abuse with this procedural right, which de facto makes it impossible to judge according to the principles of the fair trial.
·  Is the court in the conditions for the initiation of constitutional review? Analyze the course of action of the court focusing on the unconstitutionality claimed by it for the procedural norm, the connection with the case and the possibility of conciliatory interpretation.

Load: 2 classes x 4 weeks  
 
· Topic 9: Prosecution,  (Weeks 22 - 24), (6 classes)
In this topic, will be elaborated issues of the Prosecutor’s Office; the innovations brought about by the constitutional amendments of 2016 related to this Institution; High Prosecution Council, as a governing body of the Prosecutor’s Office, in contrast to the Judicial one; The Special Prosecutor’s Office and the Special Investigation Unit;
Attorney General; selection, appointment, promotion, transfer, disciplinary responsibility of prosecutors; their suspension and dismissal;  
European standards required in relations between judges and prosecutors. 

Load: 2 classes x 3 weeks


WEEK 22 & 23 
Sub-topic 
· Prosecutor’s Office; the innovations brought about by the constitutional amendments of 2016 related to this Institution; 
· High Prosecutorial Council, as a governing body of the Prosecutor’s Office; 
· The Special Prosecutor’s Office and the Special Investigation Unit; 
· Attorney General; 
· Selection, appointment, promotion, transfer, disciplinary responsibility of prosecutors; their suspension and dismissal. 
. 
 
Self-study questions
· What essential conceptual changes have the constitutional amendments of 2016 brought about in the way of organization and operation of the Prosecutor’s Office of Albania?
· How is the internal independence of prosecutors for criminal investigation and prosecution currently understood?
· Does the internal hierarchical institutional dependence of prosecutors exist from now on?
· What essential change did the creation of the High Prosecutorial Council (HPC) bring about from the previous way of governing the Prosecution?
· What are the responsibilities of the High Prosecutorial Council (HPC)? 
· What is the current jurisdiction of the Attorney General?
· Where does the governance of the Prosecutor’s Office differ from that of the Judiciary? Why?
· How is organized and carried out the activity of the High Prosecutorial Council (HPC)?
· How is the Special Prosecutor’s Office organized and functioning?
· Does the General Prosecutor have powers related to the institutional direction and representation of the Special Prosecutor’s Office?
· What is the National Bureau of Investigation? How is it organized and how does it work?


Judgments to be studied 
· Judgment no. 46, date 25.7.2012, (on the dismissal of the prosecutor from office);
· Judgment no. 21, date 1.10.2008, of the Constitutional Court, (On the dismissal of the General Prosecutor).

Judgments to be read (recommended)
· Henrikas DAKTARAS against Lithuania, Application no. 42095/98;
· CASE OF OLUJIĆ v. CROATIA, (Application no. 22330/05), JUDGMENT, STRASBOURG, 5 February 2009, FINAL 05/05/2009

 

Case laws
The Parliament of Albania has approved the law no.X, date......2017, on some amendments in Law  no. 96/2016, on the status of judges and prosecutor in the Republic of Albania. Law  no. 96/2016 has as its object the status of magistrates and provides rules regarding their rights and obligations. In the Article 23 is regulated the annual leave of the magistrate. Under point 1 of this article, “The magistrate enjoys the right to annual paid holidays of 25 working days.” With law no. X approved on date..../2017, point 1 of the Article 23 was amended as follows, “The magistrate enjoys the right to paid annual leave of 25 calendar days.” The reasons for this change, according to the accompanying report, were related to the clarity and equality in the treatment of all employees in the state administration.  The Union of Judges has addressed the Constitutional Court with the request for the repeal of law no.X, date....2017, that has amended point 1 of the Article 23 of law no.  96/2016. The Union claims that the new legal regulation is incompatible with the Constitution for the reason that:
· It violates the standard guaranteed in Article 138 of the Constitution, which provides that: “The judge’s salary and other benefits cannot be reduced, except when: a) It is necessary to take general economic-financial measures to avoid difficult financial situations of the country or other national emergencies; b) The judge returns to the office he held before the appointment; c) Is given a disciplinary measure or is assessed professionally insufficient, according to the law.” Paid annual leave is one of the benefits enjoyed by a judge to exercise the function of dispensing justice independently and impartially and as such cannot be reduced.
· Violates the principle of legal certainty, as the Constitution has not left space for the legislator to make legal adjustments, which may infringe the rights and benefits enjoyed by law by judges, Representatives of the Council of Ministers and the Ministry of Justice. 
 
Questions
· Assess whether annual leave is included in the category of other benefits according to Article 138 of the Constitution. Argue your position, based on constitutional jurisprudence.
· Assess the validity of the claim for violation of the standard defined by Article 138 of the Constitution. If annual leave is included in other benefits, is there a discount? If there is a reduction, can there be constitutionally justified reasons?  
· If the Constitutional Court concludes that the provision is not in accordance with the Constitution, can it give retroactive effect to the effects of the provision?
 
The structure of teaching organization 
· Presentation by the lecturer(s): ( 2 presentations - 60 minutes);
· Discussions, debates, exercises, assignments and/or individual/group under the observation of the lecturer, (2 education classes).

Course assignment 
Innovations brought by the latest constitutional amendments and relevant legal packages regarding the organization, composition and functioning of the High Prosecutorial Council, analyzed in relation to the organization, and former functioning of the analogous authority of the General Prosecution (General Prosecutor and Prosecutorial Council). Submit your arguments in support or not of these innovations.
 
The structure of teaching organization 
· Presentation by the lecturer(s): ( 2 presentations - 60 minutes);
· Discussions, debates, exercises, assignments and/or individual/group under the observation of the lecturer, (2 education classes).
 
WEEK 24 
Sub-topic: European standards required in relations between judges and prosecutors in Albania.

Self-study questions
· Where do we find these standards?
· How are relations between judges and prosecutors understood? 
· How to understand the directive that judges and prosecutors must be independent from each other, but enjoy effective independence in the exercise of their respective functions.
· How are the standards understood in the above-mentioned relationships within the field of criminal procedure and outside this field?  
· What are the principles and rules that determine the professional conduct of judges and prosecutors? 
· What are the principles and procedures that regulate the disciplinary, criminal and civil liability of prosecutors? 
· How should be understood the extrajudicial behavior of prosecutors?
· How should prosecutors act in their relations with the media, to be able to maintain their independence and impartiality? 

 
Study case 
1. Discussion of a specific case on what behavior can expose the magistrate to disciplinary responsibility .

2. The discussion of a concrete case on the impression that the unprofessional behavior of the prosecutor and the judge of the criminal court of the first instance left on a detainee and his defense during the process of approving the request for the validation of the security measure.

 
Literature to be studied (recommended)
· Recommendation CM/Rec(2010)12 of the Committee of Ministers to member states on judges: independence, efficiency and responsibilities;
· Recommendation Rec(2000)19 of the Committee of Ministers to Member States on the Role of Public Prosecution in the Criminal Justice System;
· Recommendation No. R (87) 18 of the Committee of Ministers to member states concerning the simplification of criminal justice;
· Opinion No.12 (2009) of the Consultative Council of European Judges (CCJE) and Opinion No.4 (2009) of the Consultative Council of European Prosecutors (CCPE) to the attention of the Committee of Ministers of the Council of Europe on the relations between judges and prosecutors in a democratic society; 
· Opinion No.12 (2009) of the Consultative Council of European Judges (CCJE)  and Opinion No.4 (2009) of the Consultative Council of European Prosecutors (CCPE) to the attention of the Committee of Ministers of the Council of Europe on the relations between judges and prosecutors  in a democratic society, Bordeaux Declaration.  
 
Judgments to be read (recommended)
In the field of criminal procedure, cases related to the Article 5/3 (Habes Corpus) of the European Convention on Human Rights: 
· CASE OF MEDVEDYEV AND OTHERS v. FRANCE, (Application no. 3394/03), JUDGMENT, STRASBOURG, 29 March 2010; 
· Dumitru Popescu v. Romania (no. 1 and 2) (application nos. 49234/99 and 71525/01); 
· CASE OF BORGERS v. BELGIUM, (Application no. 12005/86), JUDGMENT, STRASBOURG, 30 October 1991;
· Flntaine and Berlin v. France, 8 June 2003. 
Cases outside the purpose of criminal procedure, related to the doctrine of appearance, (Article 6/1 of the Convention, Right to a fair trial):
· Lobo Machado v Portugal: ECHR 20 Feb 1996;
· Martinie v France: ECHR 12 Apr 2006; 
· European Court of Human Rights (8692/79) - Court (Chamber) - Judgment (Merits) - CASE OF PIERSACK v. BELGIUM;
· Case of Guja v. Moldova, (Application no. 14277/04), 12.2.2008;
· Martins Castro and Alves Correia de Castro v. Portugal, 10.06.08;
· CASE OF MITRINOVSKI v. THE FORMER YUGOSLAV REPUBLIC OF MACEDONIA, (Application no. 6899/12), JUDGMENT, STRASBOURG, 30 April 2015, FINAL 30/07/2015;
· CASE OF MORICE v. FRANCE, (Application no. 29369/10), JUDGMENT, STRASBOURG, 23 April 2015; 
· CASE OF OLEKSANDR VOLKOV v. UKRAINE,(Application no. 21722/11),JUDGMENT,STRASBOURG,9 January 2013,FINAL 27/05/2013;
· CASE OF OLUJIĆ v. CROATIA, (Application no. 22330/05), JUDGMENT, STRASBOURG , 5 February 2009, FINAL 05/05/2009. 
 
The structure of teaching organization 
· Presentation by the lecturer(s): (1 presentation - 60 minutes); 
· Discussions, debates, exercises, assignments and/or individual/group under the observation of the lecturer, (1 education class).
· 
 
HUMAN RIGHTS 

WEEK 25 
Topic 10: Absolute personal rights,  (2 classes)
In this topic will be elaborated, issues of the right to life, Article 21 of the Constitution, Article 2 of the ECHR and Additional Protocols nos. 6 and 13, protection of life under Article 2 of the Convention; the obligations of the state for the protection of life; protection against the use of force; abortion; death penalty and Protocols nos. 6 and  13 of the Convention. 
Also, the prohibition of torture, as well as inhuman and degrading treatment, Article 25 of the Constitution, Article 3 of the ECHR, the purposes of Article 3 and its implementation according to its meaning will be addressed; positive obligations; interrogation methods; The Committee against Torture, a very important EC mechanism. 
Other international standards for the prohibition of torture and inhuman and degrading treatment. Non-refoulement principle. 



Load: 2 classes x 1 week 
 
Self-study questions

· What are the positive obligations of the state that derive from Article 21 of the Constitution and Article 2 of the ECHR?
· What are the constitutional and conventional implications that abortion creates in relation to the right to life?
· What is the definition of torture and how does it differ from inhuman or degrading treatment?
· What do we mean by the statement that the rights sanctioned in Articles 2 and 3 of the ECHR have absolute protection?
· What are the standards elaborated by the jurisprudence of the ECtHR regarding the use of force and firearms by law enforcement agencies and the issues raised in relation to Articles 2 and 3 of the ECHR?
· What is the meaning of euthanasia (the right to die) and the standards of the ECHR? 
 
Judgments to be studied 
· Judgment of the Constitutional Court no.65/1999, (declaring the death penalty incompatible with the Constitution);
· Judgment no.3/2004, (Criminal Code and torture);
· Ceka v. Albania, judgment of 23 October 2012, ECtHR;
· [bookmark: OLE_LINK16]CASE OF RRAPO v. ALBANIA, (Application no. 58555/10), JUDGMENT, STRASBOURG, 25 September 2012, FINAL 25/12/2012; 
· CASE OF KAÇIU AND KOTORRI v. ALBANIA, (Applications nos. 33192/07 and 33194/07), JUDGMENT, STRASBOURG, 25 June 2013, FINAL 09/12/2013;
· CASE OF MCSHANE v. THE UNITED KINGDOM, (Application no. 43290/98), JUDGMENT, STRASBOURG, 28 May 2002, FINAL 28/08/2002;
· McShane v The United Kingdom: ECHR 28 May 2002;
· Dikme v. Turkey, 20869/92, Judgment 11.7.2000;
· ECtHR - Soering v. The United Kingdom, Application No.14038/88, 7 July 1989.

Constitution, Article 21: “A person’s life is protected by law.”
The right to life, (Article 21, Constitution).
Article 2 of the ECHR, The meaning and beginning of life;
· Vo v. France [GC] - 53924/00, Judgment 8.7.2004 [GC]
Article 15 of the ECHR, Absolute protection; prohibition of derogation, meaning; 
· Termination of pregnancy; abortion, the law in Albania ;
Positive obligations of the state;
· CASE OF CENTRE FOR LEGAL RESOURCES ON BEHALF OF VALENTIN CÂMPEANU v. ROMANIA, (Application no. 47848/08), JUDGMENT, STRASBOURG, 17 July 2014; 
Obligations towards persons whose freedom has been restricted;
· CASE OF VELIKOVA v. BULGARIA, (Application no. 41488/98), JUDGMENT, STRASBOURG, 18 May 2000, FINAL 04/10/2000;
· CASE OF SALMAN v. TURKEY, (Application no. 21986/93), JUDGMENT, STRASBOURG, 27 June 2000;
· CASE OF PRIZRENI v. ALBANIA, (Application no. 29309/16), JUDGMENT, STRASBOURG, 11 June 2019, FINAL 11/09/2019.
 
  The efficiency of the investigations carried out by the authorities
· Independent investigations of the persons involved, accused
· Distinguishing the obligations of the procedure from those for the results
· The speed of the investigation
· Public control, victim participation
· McShane v The United Kingdom: ECHR 28 May 2002; 
· [bookmark: OLE_LINK20][bookmark: OLE_LINK21]CASE OF McCANN AND OTHERS v. THE UNITED KINGDOM, (Application no. 18984/91), JUDGMENT, STRASBOURG, 27 September 1995; 
· Ergi v Turkey: ECHR 28 Jul 1998. 
 
The death penalty
· Convention;
· Constitution; 
· Judgment of the Constitutional Court no.35/1999; 
· Protocols 6 and 13 of the ECHR. 
 
Disappearance of the person
· CASE OF ÇAKICI v. TURKEY, (Application no. 23657/94), JUDGMENT, STRASBOURG, 8 July 1999; 
· CASE OF TİMURTAŞ v. TURKEY, (Application no. 23531/94), JUDGMENT, STRASBOURG, 13 June 2000.
Legislation on the use of firearms.
· Necessary protection and extreme necessity.
· Euthanasia, the right to die.
· CASE OF PRETTY v. THE UNITED KINGDOM, (Application no. 2346/02), JUDGMENT, STRASBOURG, 29 April 2002, FINAL 29/07/2002; 
· CASE OF LAMBERT AND OTHERS v. FRANCE, (Application no. 46043/14), JUDGMENT, STRASBOURG, 5 June 2015.
Prohibition of torture and inhuman treatment, (Article 24). 
· Article 3 of ECHR.  
Constitution, Article 24:
No one shall be subjected to torture, cruel, inhuman or degrading treatment or punishment.
· ECHR, Article 3: Prohibition of torture 
No one shall be subjected to torture or to onhuman or degrading treatment or punishment in all circumstances.
 
Definitions
· Torture: Inhumane treatment causing serious and cruel suffering.
· Inhumane treatment or punishment: causing intense physical and mental suffering. 
· Humiliating treatment: ill-treatment that aims to create in the victim feelings of fear, anxiety, inferiority, capable to humiliate him and possibly to break his physical and moral resistance.
· CASE OF IRELAND v. THE UNITED KINGDOM, (Application no. 5310/71), JUDGMENT, STRASBOURG, 18 January 1978. 
· Significance, absolute protection, prohibition of derogation: meaning
· Responsibility of the state and of private persons
· CASE OF KAÇIU AND KOTORRI v. ALBANIA, (Applications nos. 33192/07 and 33194/07), JUDGMENT, STRASBOURG, 25 June 2013, FINAL 09/12/2013, (violation of Article 3).
Extradition and deportation
· CASE OF SOERING v. THE UNITED KINGDOM, (Application no. 14038/88), JUDGMENT, STRASBOURG, 07 July 1989;
· CASE OF AL NASHIRI v. POLAND, (Application no. 28761/11), JUDGMENT, STRASBOURG, 24 July 2014, FINAL 16/02/2015;
· CASE OF CHAHAL v. THE UNITED KINGDOM, (Application no. 22414/93), JUDGMENT, STRASBOURG, 15 November 1996.
· CASE OF RRAPO v. ALBANIA, (Application no. 58555/10), JUDGMENT, STRASBOURG, 25 September 2012, FINAL 25/12/2012;
· Jabari v. Turkey - 40035/98, Judgment 11.7.2000. 
Article 3 of ECHR 
· Treatment of detainees and prisoners.
· Dybeku v. Albania, (application no. 41153/06), 2007;
· [bookmark: OLE_LINK6][bookmark: OLE_LINK7][bookmark: OLE_LINK9][bookmark: OLE_LINK11][bookmark: OLE_LINK12][bookmark: OLE_LINK13][bookmark: OLE_LINK19][bookmark: OLE_LINK23][bookmark: OLE_LINK25][bookmark: OLE_LINK27][bookmark: OLE_LINK33][bookmark: OLE_LINK34][bookmark: OLE_LINK37][bookmark: OLE_LINK38][bookmark: OLE_LINK39][bookmark: OLE_LINK40][bookmark: OLE_LINK41][bookmark: OLE_LINK44][bookmark: OLE_LINK46][bookmark: OLE_LINK48][bookmark: OLE_LINK51][bookmark: OLE_LINK52][bookmark: OLE_LINK58][bookmark: OLE_LINK59][bookmark: OLE_LINK64][bookmark: OLE_LINK65][bookmark: OLE_LINK66][bookmark: OLE_LINK67][bookmark: OLE_LINK68][bookmark: OLE_LINK69][bookmark: OLE_LINK76][bookmark: OLE_LINK77][bookmark: OLE_LINK91][bookmark: OLE_LINK92][bookmark: OLE_LINK84][bookmark: OLE_LINK85][bookmark: OLE_LINK87][bookmark: OLE_LINK88][bookmark: OLE_LINK99][bookmark: OLE_LINK100][bookmark: OLE_LINK102][bookmark: OLE_LINK106][bookmark: OLE_LINK104][bookmark: OLE_LINK110][bookmark: OLE_LINK111][bookmark: OLE_LINK116][bookmark: OLE_LINK112][bookmark: OLE_LINK114][bookmark: OLE_LINK115][bookmark: OLE_LINK122][bookmark: OLE_LINK124][bookmark: OLE_LINK131][bookmark: OLE_LINK133][bookmark: OLE_LINK129][bookmark: OLE_LINK140][bookmark: OLE_LINK141][bookmark: OLE_LINK142][bookmark: OLE_LINK143][bookmark: OLE_LINK145][bookmark: OLE_LINK146][bookmark: OLE_LINK147][bookmark: OLE_LINK148]CASE OF GRORI v. ALBANIA, (Application no. 25336/04), JUDGMENT, STRASBOURG, 7 July 2009, FINAL 07/10/2009.
Mental health: treatment of people in detention and prisons.
· CASE OF MOUISEL v. FRANCE, (Application no. 67263/01), JUDGMENT, STRASBOURG, 14 November 2002, FINAL 21/05/2003.
The waiting corridor for the death penalty.
CASE OF SOERING v. THE UNITED KINGDOM, (Application no. 14038/88), JUDGMENT, STRASBOURG, 07 July 1989.  
 

· Topic 11: Rights to freedom and security (Habeas Corpus),   (2 classes)

In this topic will be elaborated: 
· Issues of the right to freedom and security, (Habeas Corpus); 
· Article 5 of ECHR; 
· Article 2 of Protocol 4 and Article 3 of Protocol 7;
· General principles; 
· Presumption of freedom;
· Concepts of detention and arrest;
· Deprivation of liberty as part of the criminal process;  
· State obligations in cases of detention and arrest;  
· The right to compensation, (Article 3 of Protocol 7).

Load: 2 classes x 1 week
 
WEEK 26

Self-study questions
1. What is the meaning of “habeas corpus”?
2. What is meant by the term freedom provided for in Article 5 of the Convention?
3. What is the purpose of this article? 
4. What do the recognized European standards dictate regarding the implementation of this article?
5. What other types of detention by the State are controlled by Article 5 of the Convention?
6. What is foreseen by the Article 2 of Protocol no. 4 of the Convention?
7. How is understood freedom of movement according to the above provision?
8. What was the impact of the normative act with the force of law with Article 2 of Protocol no. 4 during the state of natural disaster in Albania?
9. What is foreseen by the Article 3 of Protocol no. 7 of the Convention?
10. How is reflected the content of Article 5 of the Convention in Articles 27, 28 and 31 of the Constitution?

For the understanding of the concepts and the clarification of the standards established by the ECHR, in relation to Article 5 of the ECHR, consult  cases referred to in the material. 
 
Judgments to be studied 
· Judgment no. 84, date 30.12.2016, of the Constitutional Court, (non-compliance with the competent state bodies, the prescription of punishment);
· Judgment no. 20, date 11.7.2006, of the Constitutional Court, related to Article 2 of Protocol 4 in the state of natural disaster, (restriction of movement only by law of the Assembly, according to Article 17 of the Constitution).
 
 
Case laws from the jurisprudence  of the European Court of Human Rights
· CASE OF SHER AND OTHERS v. THE UNITED KINGDOM (Application no. 5201/11) JUDGMENT STRASBOURG 20 October 2015;
· Gallardo Sanchez v. Italy - 11620/07, Judgment 24.3.2015;  
· CASE OF MAGEE AND OTHERS v. THE UNITED KINGDOM, (Applications nos. 26289/12 and 2 others), JUDGMENT, STRASBOURG, 12 May 2015, FINAL 12/08/2015; 
· CASE OF BLOKHIN v. RUSSIA, (Application no. 47152/06), JUDGMENT, STRASBOURG, 23 March 2016;  
· CASE OF Frumkin v. Russia, (Application no. 74568/12), JUDGMENT, STRASBOURG, 5 January 2016, FINAL 06/06/2016.
These cases can be found translated into Albanian in the publication undertaken by the State Advocay entitled: Selected Judgments of the European Court of Human Rights 2015-16, Volumes 1, 2 and 4 respectively.
· Öcalan v. Turkey [GC] - 46221/99, Judgment 12.5.2005 [GC];
· CASE OF GUSINSKIY v. RUSSIA, (Application no. 70276/01), JUDGMENT, STRASBOURG, 19 May 2004, FINAL 10/11/2004;
· D.G. v. Ireland - 39474/98, judgment 16.5.2002;
· Lavents v. Latvia, Application No. 58442/00 (November 28, 2002);
· Yankov v Bulgaria: ECHR 11 Dec 2003;
· CASE OF ASSENOV AND OTHERS v. BULGARIA (90/1997/874/1086) JUDGMENT STRASBOURG 28 October 1998;
· Čonka v Belgium, Application no. 51564/99, 5 February 2002;
· Garcia Alva v. Germany. 13 February 2001, ECtHR, App no 23541/94;
· CASE OF LIETZOW v. GERMANY (Application no. 24479/94) JUDGMENT STRASBOURG 13 February 2001;
· CASE OF SCHÖPS v. GERMANY, (Application no. 25116/94), JUDGMENT, STRASBOURG, 13 February 2001;
· T and V v. United Kingdom, European Court of Human Rights, 16 December 1999;
· CASE OF AL-NASHIF v. BULGARIA, (Application no. 50963/99), JUDGMENT, STRASBOURG, 20 June 2002, FINAL  20/09/2002.

These cases can be found translated into Albanian in the publication, Jurisprudence of the Strasbourg Court,  (2005),  (Ledi Bianku).
· CASE OF STRAZIMIRI v. ALBANIA, (Application no. 34602/16), JUDGMENT, STRASBOURG, 21 January 2020;
· CASE OF GRORI v. ALBANIA, (Application no. 25336/04), JUDGMENT, STRASBOURG, 7 July 2009, FINAL 07/10/2009.
 
The structure of teaching organization 
· Presentation by the lecturer(s): (1 presentation - 1 education class);
· Discussions, debates, exercises, assignments and/or individual/group under the observation of the lecturer, (1 education class).


· Topic 12: The right to a fair trial,  (2 classes) 

In this topic will be elaborated: 
· Issues of the right to a fair trial,  (Article 6 of the ECHR, Articles 7 and 13 of the ECHR as well as Articles 2, 3, 4 of Protocol 7,  etc.); 
· The meaning of the independent and impartial court;   
· Reasonable term; 
· The right to appeal; 
· Presumption of innocence, etc.;
· Fair trial in the meaning of Article 42 and Article 131/f of the Constitution of the Republic of Albania; 
· Constitutional jurisprudence for a fair legal process.


Load: 2 classes x 1 week  
 

· Topic 6: The right to a fair trial  

Questions
· What is the difference between the formulation of Article 6 of the ECHR and Article 42 of the Constitution?
· Does the fair legal process  extend only to judicial processes?
· Do public officials enjoy the right to fair process?
· What is the test that must be done to notice whether the fair legal process  has been violated?
· What are some of the elements of the fair legal process elaborated by the Constitutional Court?  Is the range of guarantees included in the national and ECtHR jurisprudence exhaustive?
· Is fair process an autonomous concept or should it be raised in connection with other fundamental rights?

 
Judgments to be studied 
· Judgments no. 22/2002; no.38/2003; no.25/2005; no.21/2008;
· Judgments no.18/2017; no.33/2016;
· Judgments no.40/2015; no.11/2016;
· Judgments no. 30/2010; no.45/2011; no.39/2013; no.8/2014;
· Judgments no.35/2015; no.73/2015; no.71/2016; no. 6/2013;
· Judgments no.18/2005; no.1/2009; no.76/2016.
· 
Case law 
The company Karl Gega Konstruksion ltd., in the capacity of an entrepreneur, has concluded with the interested entity, the Municipality of Tirana, two business contracts for the systemization and asphalting of Vasil Shanto-ura, Irfan Tomini Street. According to contracts, the guarantee period of the works was 12 months, determining that 5% of the value would be kept to the entrepreneur in the form of a guarantee. At the end of the works, the petitioner has requested the return of the amount of the guarantee of the works and in the conditions where this request has not been fulfilled, it has been addressed to the First Instance Court of Tirana, suing the interested entity, the Municipality of Tirana, with a claim for the obligation to fulfill the contractual obligations according to business contracts concluded on 10.5.2000 and 30.6.2000, as well as the obligation to pay arrears.
The First Instance Court of Tirana, with decision no. 10238, date 8.12.2009, decided to dismiss the claim. Upon the appeal of the interested subject, the Court of Appeal of Tirana, with decision no. 1921, date 21.10.2010, decided to amend decision no. 10238, date 8.12.2009 of the First Instance Court of  Tirana, deciding to accept the lawsuit, the obligation of the interested entity to pay the value of the guarantee in the amount of 5% according to the relevant contracts, as well as interest on arrears starting from 31.10.2002 until the execution of the decision. Against this decision, the interested entity has submitted an appeal to the High Court, as well as a counter-appeal by the applicant. The Administrative College of the High Court, with decision no.00-2014-2304 (282), date 10.4.2014, has decided the annulment of decision no. 1921, date 21.10.2010 of the Appeal Court of Tirana and the enforcement of the decision no. 10238, date 8.12.2009, of the First Instance Court of Tirana.
The petitioner went to  the Constitutional Court with the claim for the annulment of decision  no.00-2014-2304 (282), date 10.4.2014 of the Aministrative College of the High Court,  submitting that his right to fair process was violated because of the non-judgment of the case within a reasonable time by the High Court. Under the Article 60 of law no. 49/2012 the High Court judges the case in 90 days. Results that the file is sent for judgment on 22.12.2010 and the judgment was made on 10.4.2014.
· Analyze the fact if we are before the extension beyond the reasonable term of the process according to the criteria defined in the jurisprudence of the Constitutional Court and the ECtHR, ascertaining the violation or not of the fair legal  process.

Methodology: Case laws, group work, debate.

The structure of teaching organization 
· Presentation by the lecturer(s): (1 presentation (1 education class).  
Discussions, debates, exercises, assignments and/or individual/group under the observation of the lecturer, (1 education class). 
 

· Topic 13: The right to respect for private and family life; freedom of expression, (2 classes) 

In this topic will be elaborated: 
· Issues to respect for private and family life, as well as to freedom of expression and access to information,  (Articles 8 and 10 of the ECHR); 
· Understanding the privacy of senior officials;  
· Understanding the freedom of expression; 
· The right to give and receive information; 
· Protection of privacy and personal data; 
· Declaration of assets; 
· Information classified state secret. Media, as the fourth power; 
· Restrictions on freedom of expression and the receiving of information.

Load: 2 classes x 1 week

 
WEEK 28
The main topic issues  

· Right to respect for private and family life, home and correspondence, (Article 8 of ECHR);
· Understanding the privacy of senior officials; 
· Understanding the right to give and receive information;  
· Protection of privacy and personal data;
· Declaration of assets;
· Information classified state secret;
· Media, as the fourth power;  
· Restrictions on freedom of expression and the receiving of information;
· Constitutional and Human Rights jurisprudence. 
 
Self-study questions
· What are the negative obligations of the state that derive from Articles 8 and 10 of the Convention?
· How is understood the non-interference of the state in the private life of the individual?
· Does the high official enjoy the same privacy as the ordinary individual? 
· How is the protection of the individual’s personal data understood? Who has the obligation to protect this data?
· How is understood nowadays the access to the declaration of assets of  high officials?
· How is understood the right to receive and give information? Is this an absolute right or does it have its limitations?
· Why nowadays the media is considered de facto as the fourth power?
· How is determined if media interference in the private life of a senior official is justifiable and proportionate because of  the public interest?

· For the understanding of the concepts and the clarification of standards established by the ECtHR, in relation to Articles 8 and 10 of the ECHR, consult cases referred to in the material.
· Judgment no.16, date 11.11.2004, of the Constitutional Court, (On the declaration of assets  of officials.)

Case laws from the jurisprudence  of the European Court of Human Rights

· CASE OF PENTIKÄINEN v. FINLAND, (Application no. 11882/10), JUDGMENT, STRASBOURG, 20 October 2015;
· CASE OF MORICE v. FRANCE, (Application no. 29369/10), JUDGMENT, STRASBOURG, 23 April 2015;
· Bedat v Switzerland: ECHR 29 Mar 2016;
· Delfi AS v. Estonia - 64569/09, Judgment 10.10.2013;
· Couderc and Hachette Filipacchi Associés v. France [GC] - 40454/07, Judgment 10.11.2015 [GC].
These cases can be found translated into Albanian in the publication undertaken by the State Advocay entitled: Selected Judgments of the European Court of Human Rights 2015-16, Volumes 1, 2, 3 and 4 respectively.
· CASE OF VON HANNOVER v. GERMANY, (Application no. 59320/00), JUDGMENT, STRASBOURG, 24 June 2004, FINAL, 24/09/2004;
· CASE OF ANTUNES ROCHA v. PORTUGAL, Chamber judgments 31.05.05;
· Case of Peck v. the United Kingdom (application no. 44647/98), 28.1.2003;
· KIZILYAPRAK v. TURKEY, 02.10.03;
· Case of Amihalachioaie v. Moldova , Judgment, Application no. 60115/00, 20.04.2004;
· CASE OF COLOMBANI AND OTHERS v. FRANCE,(Application no. 51279/99) JUDGMENT, STRASBOURG 25 June 2002 FINAL 25/09/2002;
· CASE OF PEDERSEN AND BAADSGAARD v. DENMARK, (Application no. 49017/99), JUDGMENT, STRASBOURG, 19 June 2003;
· Tammer v Estonia, Judgment, Merits, App No 41205/98, ECHR 2001-I, [2001] ECHR 83, (2003) 37 EHRR 43, 43 10 BHRC 543, IHRL 2607 (ECHR 2001), 6th February 2001, European Court of Human Rights [ECHR];
· Maija T. I. Nikula, Judgment of the Court (Third Chamber) of 18 July 2006;
· CASE OF STEUR v. THE NETHERLANDS, (Application no. 39657/98), JUDGMENT STRASBOURG, 28 October 2003, FINAL 28/01/2004.
These cases can be found translated into Albanian in the publication, Jurisprudence of the Strasbourg Court,  (2005),  (Ledi Bianku).


Methodology: Case laws, group work, debate.


The structure of teaching organization 
· Presentation by the lecturer(s): (1 presentation (1 education class).  
· Discussions, debates, exercises, assignments and/or individual/group under the observation of the lecturer, (1 education class). 

· Topic 14: Freedom of assembly and association,  (2 classes)

In this topic will be elaborated issues of the freedom of assembly and association, (Article 11 of ECHR); Restrictions; Principle of proportionality; Case laws from the jurisprudence  of the European Court of Human Rights.

Load: 2 classes x 1 week 
 
WEEK 29

The main topic issues  
· Freedom of assembly and association;
· Restrictions; 
· Principle of proportionality;  
· Case laws from the jurisprudence of the European Court of Human Rights.

Self-study questions
· What is meant by peaceful gatherings?
· What are the negative and positive obligations of the state that derive from Article 11 of the Convention?
· What gatherings are outside the protection of Article 11 of the Convention?
· The lack of notification of the state authority or of the device with the prior authorization for the development of the peaceful assembly in a public square, would serve as a justification for its prohibition because of the maintenance of public order?
· How should be the intervention by the state police in a gathering that degrades into a mess and poses a risk to public order? 
· What rules are required to be applied in the case of such an intervention?

For the understanding of the concepts and the clarification of the standards established by the ECHR, in relation to Article 11 of the ECHR, consult  cases referred to in the material.



Case laws from the jurisprudence  of the European Court of Human Rights 
· FRUMKIN V RUSSIA, Case No. 74568/12, Judgment date: 5 January 2016;
This case can be found translated into Albanian in the publication undertaken by the State Advocay entitled: Selected Judgments of the European Court of Human Rights 2015-16, Volume 4.
· ECtHR, Stankov and the United Macedonian Organization Ilinden v. Bulgaria (Appl. No. 29221:95), Judgment, 2 October 2001;
· Maestri and Others v. Italy – 20903/15, 20973/15, 20980/15 et al. (European Court of Human Rights), Judgment 8.7.2021;
· Freedom and Democracy Party (ÖZDEP) v. Turkey, No. 23885/94, ECtHR (Grand Chamber), 8 December 1999.
These cases can be found translated into Albanian in the publication, Jurisprudence of the Strasbourg Court,  (2005),  (Ledi Bianku).
· CASE OF PLATTFORM "ÄRZTE FÜR DAS LEBEN" v. AUSTRIA, (Application no. 10126/82), JUDGMENT, STRASBOURG, 21 June 1988;
· CASE OF EZELIN v. FRANCE, (Application no. 11800/85), JUDGMENT, STRASBOURG, 26 April 1991;
· CASE OF BUKTA AND OTHERS v. HUNGARY (Application no. 25691/04), JUDGMENT, STRASBOURG, 17 July 2007, FINAL 17/10/2007.

· Judgment no. 47, date 26.7.2012,  of the Constitutional Court, (on proportionality.)

 
The structure of teaching organization 
· Presentation by the lecturer(s): (1 presentation (1 education class).  
· Discussions, debates, exercises, assignments and/or individual/group under the observation of the lecturer, (1 education class). 
 
· Topic 15: The right to property, as a fundamental right,  (2 classes)

In this topic will be elaborated property right issues, according to Article 1 of Protocol 1 of the ECHR; the purpose and basic rules of this provision; Conditions that may justify interference with property rights; fiscal measures; compensation and legal certainty. 

Load: 2 classes x 1 week

 
WEEK 30
 
The main topic issues  
· The right to property, as a fundamental right, (Article 1 of Protocol 1 of ECHR);
· Conditions that may justify interference with property rights; 
· Fiscal measures;
· Compensation and legal certainty;
· Albanian cases in the European Court of Human Rights. 
 
· Topic 7: The right to property under Article 1,  Protocol 1 of the ECHR and Constitution




Questions 
· What is included in the concept of wealth  under Article 1 of Protocol 1 of ECHR?
· What is the difference between the formulation of the Article 1 of Protocol 1 of ECHR and the Article 41 of the Constitution?
· What do we mean by the term legitimate expectation according to ECtHR jurisprudence? What can be considered a legitimate expectation and what is excluded? 
· How is the approach of three rules applied in the analysis made by the court to ascertain violation of the right to property?
· Does the protective space of the Article 1 of Protocol 1 of ECHR extend  for property rights that arose before the ratification of the ECHR and its additional protocols?
· How is the proportionality test analyzed in ECtHR jurisprudence? Does the court analyze the ratio between interference and public interest when expropriation is without compensation?
· According to which criteria is the principle of legality applied in interventions by public authority in property rights ?
· How has the Court applied the compensation criteria in cases of expropriations/confiscations by communist regimes in Eastern European countries?

Judgments to be studied 
ECtHR jurisprudence, according to their presentation in the power point lecture, classified according to the most important issues or where they were elaborated first and in complete. 

Judgments of the European Court of Human Rights 

· European Court of Human Rights (7352/03) - Court (Fourth Section) - Judgment (Merits and Just Satisfaction) - CASE OF BESHIRI AND OTHERS v. ALBANIA; 
· CASE OF MANUSHAQE PUTO AND OTHERS v. ALBANIA, (Applications nos. 604/07, 43628/07, 46684/07 and 34770/09), JUDGMENT, STRASBOURG, 31 July 2012, FINAL 17/12/2012;  in order to solve the issues of return and compensation of properties to former owners and also in relation to the decision no. 1/2017 of the Constitutional Court on the constitutionality of  law on the final solution of the property issue;
· Judgments no. 26/2005; no.34/2005; no.10/2008; no.37/2007; no.29/2010; no. 5/2015; no.1/2017 of the Constitutional Court.
 
Case law
1. In 2000, the UK citizen bought a piece of agricultural land. His plan was to use the land for construction purposes. In 2005 the land bought by the UK was included in a plan to expand a national park that had been built since the 1980s.
In 2007 local authorities approved a development plan that prohibited the use of national park land for construction purposes. The Director of Urban Planning at the Municipality informed M.B that his land was included in the area that was planned for further afforestation. Despite his requests, the local authorities refused to grant him a building permit.
M.B  contested the decision of the local authorities in all courts. According to his accounts, the prohibition to build had cost him 30,000 euros. However, he received no compensation for the loss of value of his land.
· Analyze whether the citizen M.B has a legal basis and chances of success if he appeals to the Constitutional Court and, or to the ECtHR claiming that his property right has been violated under the Article 1 of Protocol 1 of ECHR. If so, provide the scheme according to which the court would have to verify whether it is before an intervention and whether it is legitimate and proportionate .
 
2. A company filed a patent application for a trademark. Pending the request, the state took measures that determined the rejection of the request. Can society raise a claim arguing that profits from intellectual property are protected as property, and challenge the measures taken by the state as disproportionate and retroactive?
 
3. In any court case, to determine whether has been violated the Article 1 of Protocol 1 of ECHR The court follows a procedure consisting of six steps. The order follows a logical structure. Put these steps in the correct order :
· Are we dealing with property rights? Verify if the request relates to an asset that is  foreseen by the Article 1 of Protocol 1.
· Are we facing a state intervention in property rights?
· Which of the three rules finds application?
· Analyze the principle of legality including legal certainty.
· Does the restriction aim to achieve a legitimate interest?
· Verify the proportionality test for the restriction made.

Methodology: Case laws, group work, debate. 

 
The structure of teaching organization 
· Presentation by the lecturer(s): (1 presentation (1 education class).  
· Discussions, debates, exercises, assignments and/or individual/group under the observation of the lecturer, (1 education class). 
 
2.3. Literature and study materials  
· Constitution of the Republic of Albania;
· Judgments of the Constitutional Court of the Republic of Albania;
· Strategy of Justice System Reform;
· Commentary on the Constitutional Reform in the Justice System, (2016);
· The European Convention on Human Rights ;
· Judgments of the European Court of Human Rights;
· European Charter on the statute for judges; 
· Stabilization and Association Agreement;
· Acquis Communautaire (EU acquis); 
· European Charter on local self-government;
· Recommendations of the Committee of Ministers of the Council of Europe;
· Opinions of the Consultative Council of European Judges (CCJE);
· Opinions of the Consultative Council of European Prosecutors (CCPE);
· Studies of the European Commission for the Efficiency of Justice (CEPEJ);
· The Constitutional Debate held at the Meetings of the Parliamentary Commission for the drafting of the Draft Constitution of the Republic of Albania (two volumes prepared by the presence of OSCE in Albania);
· Monographs prepared by local and foreign specialists on the occasion of drafting the Constitution of the Republic of Albania; 
· Constitutional Law,  (Kristaq Traja, Judge of the Strasbourg  Court);
· Constitutional control, (Sokol Sadushi);
· Individual Constitutional Appeal, (Arta Vorpsi &amp; Jan BERGMANN);
· Law no. 76/2016, on some additions and amendments in law no. 8417, date 21.10.1998;
· Constitution of the Republic of Albania, (amended);  
· Law no.98/2016, on the organization of the judicial power in the Republic of Albania;
· Law no.115/2016, on the organs of the management of the system of justice;
· Law no.96/2016, on the status of judges and prosecutor in the Republic of Albania;
· Law no.99/2016, on some additions and amendments in law no.8577, date 10.2.2000, on the organization and functioning of the Constitutional Court in the Republic of Albania;
· Law no.97/2016, on the organization and the functioning of prosecution in the Republic of Albania; 
· Law no.95/2016, on the organization and the functioning of institutions to fight corruption and organized crime. 

 
Recommended 
· Textbook on constitutional & administrative law, Brian THOMSON;
· Constitutional Law, Gerald Gunther;
· Constitutional Faith, Sanford LEVINSON;
· The rebirth of democracy: 12 constitutions of Central and Eastern Europe (European issues) 2nd Edition;
· An introduction to comparative government, Jean Blondel;
· The Road to Constitutionalism, A. E. Dick Howard;
· A Lawyer Looks at the Constitution, Rex E. Lee;
· A Lawyer Looks at the Constitution, Rex E. Lee, (translated by the judge Petrit Plloçi);
· Separation of Powers: Interpretation Outside the Courts, Louis FISHER; 
· After Communism: Devolution in Central and Eastern Europe, A. E. Dick Howard;
· Law and Practice of the European Convention on Human Rights and the European Social Charter, D.J. Harris, Donna Gomien, and Leo Zwaak;
· Harris, O'Boyle, and Warbrick: Law of the European Convention on Human Rights; 
· The Search for Justice: An Anatomy of the Law, Joshua Rozenberg; 
· Albanian jurisprudence, Judicial journal; 
· Tribuna Juridike, Judicial journal, publication of the foundation Për kulturë juridike;
· Human rights, Publication of the Albanian Center for Human Rights;
· Report on the Study of the Approach of Albanian Legislation to the European Convention on Human Rights;
· Parliamentary Law and Legal Policies, Publication of the Center for Parliamentary Studies ; 
· Jeta Juridike, Judicial journal, Publication of the School of Magistrates;
· Integrity, Stephen L. Carter;
· Sourcebook on Public International Law, Tim Hillier; 
· Governing the New Europe Paperback – October 19, 1995, by Jack Hayward (Editor), Edward C. Page (Editor);
· American Government, James Q. Wilson and John J. DiIulio Jr.;
· Guide to International Human Rights Practice (Anniversary Collection) Second Edition, Hurst Hannum (Editor); 
· Democratic Tradition by Elmar M. Hucko (1992-01-01);
· The Challenge of Democracy: American Government in Global Politics 14th Edition, by Kenneth Janda (Author), Jeffrey M. Berry (Author), Jerry Goldman  (Author), Deborah Deborah (Author), Paul Manna (Author);
· The largest foreign legal systems. LEX Collection. Translated from the original, Grands systemes de droit etrangers;
·  For a European Public Order, (Selected judgments of the European Court of Human Rights);
· In Search of Democracy, Stephen K. McDowell, Mark A. Beliles. 
 
3. Evaluation
This section explains in details: 

· Forms of the evaluation; 
· Evaluation criteria for every evaluation form related to the teaching load of the course; &  
· The study load for the candidate, foreseen by point  4 of this Program. 

The evaluation of the course of Constitutional Law & Human Rights  is done in two forms, as follows:

A. By test, that is done at the end of every academic year, in the period 23 May -24 June 2023, in the written form and secreted. The opening of the envelopes with results and their comparison with the names of candidates is done publicly before all candidates that have participated in this test. 

Thesis of the test is divided in two parts:  
· First part – it is theoretical, with questions in the form of a test, descriptive questions, discussion of concepts, interpretation of legal provisions, analysis of juridical problems; &   
· Second part – it is practical and has two-three cases of judicial practice of Constitutional Court and Court of Human Rights. The total of the test thesis is 70 points.
In the content of the thesis are included all parts of the subject analyzed during the academic year.  

 
B. the continuous evaluation is done on the basis of the results achieved by: 

· Independent assignments handled in the written form;
· Presentations; 
· Discussions/debates in the auditorium;
· Assignments and every other product or material prepared by the candidate.

During the academic year in the course of Constitutional Law & Human Rights  will be done no more than two (2)  individual or in group written assignment, that will be evaluated with 20 points.

Participation and activation of candidates in discussions, exercises, resolution of cases of practice, the method of discussions and of scientific debate that will be done during the classes in auditorium will be evaluated with 30 points.
 






Explanation:


a) Lecturers have academic freedom to select the nature of the exercises, assignments, of the independent work considering the nature of the topic and the targeted teaching objectives. Also, lecturers are free to select the number of monthly assignments as an independent work on the condition that monthly teaching loads to be within the parameters established in this program.
b) For the increase of practical capacities, candidates will follow the lesson in auditorium where will be combined the presentation of the lecturer with the independent work. 
c) Products of the independent work, presentations of exercises and written assignments of 2 hours’ study load will be prepared in word, Times New Roman theme font, Font 12, Space Multiple 1.15 and will have up to 1000 words /2 pages. Written assignments will have a study load over 2 classes and will have a number of words that will be increased proportionally and progressively. 
d) Written assignments/preparation of judicial sentences and so on that will have duration of over 2 classes, (for example, an assignment of 3 hours’ workload will have 1500 words, etc.) 
e) Oral reports accompanied by presentations on power point will be up to 10 slides for the independent individual/group work. 

 
5. Study and teaching load

In this section is given the total of teaching load. 

The advantage of the presentation of the study load in a separate session is the possibility of coordination for all courses, to see the total study load of  candidates.
The organization of the course for the academic year  2022 – 2023 will be with four groups (classes) of candidates. 

Annual teaching load: for each group (class) 60 teaching classes.

· The academic year is divided in two semesters, as follows:
a) First semester: 15 weeks
b) Second semester: 15 weeks  
 
a. Weekly teaching load for presentations:  2 classes/week /per group  
b. Teaching class: 50 minutes  
c. Daily teaching load of the lecturer/candidate: 6 classes (9.00-15.00). (Lunch break)
d. Weekly teaching load of the lecturer/candidate: 2 classes/week /per group for both semesters.

 
e) The amount of education classes combined with courses of other subjects where are present lecturers of the subject of  Constitutional Law & Human Rights:
· With the subject of Legal reasoning and writing,  4 classes in classes of Constitutional Law; 
· With the subject of Civil law,  2 classes in classes of Human Rights; 
· With the subject of Administrative law, 2 classes in classes of Constitutional Law; 
TOTAL: 6 actually combined classes, but not counted in the load for the host lecturer/course.
 
In the giving of every written assignment or oral exercise the lecturer will be careful to make preliminary evaluation of the work load of the candidates for magistrate for the independent work in auditorium and/or out of it, considering indicators related to:

·  Hours of research work; 
· Study of the given literature; 
· The study of judicial practice;
·  Comparative research from the jurisprudence of European countries and beyond;
·  The time which is necessary for written preparation.
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1.  General Framework

1.1 Course description
The court that establishes the rules and norms that are applied in the activity of the administration/public organs and in the activity of public administration in general is Administrative Law. The existence of this subjects answers to the fundamental necessity to regulate and control the administrative activity, without which the State (in the large meaning) and specifically administration/public organs would be abusive and usurping of the rights and liberties of the administered ones.    
Administrative Law , in deep transformation in the recent ten years in Albania, is composed of four main elements: 1) what are public organs that function and from what norms do they derive (sources of Administrative law and the organization of  public organs, sources of the administrative law and organization of public organs, so the difference between the state administration and public administration, as well as the identification and recognition of organs of central authority,  of organs of local authority, independent public organs, public official (civil servant, etc.); 2) in what way these public organs act (what are the legal instruments thorugh which public organs act: administrative act, administrative controversy, normative sub-legal act, administrative contract, the next administrative act; state property and public property; what are the norms that should be respected: the principle of legality the principle of discretion, the principle of proportionality, etc.;  3) mechanisms of administrative control through non-judicial administrative procedure (administrative procedure of the Code of Administrative Procedure) and judicial administrative procedure (administrative trial under law no. 49/2012); 4) liability of the organs of public administration. As above mentioned, will be elaborated under the light of the judicial practice of the judgments of the Administrative Court of Appeal and of the Administrative College of the High Court.. 

1.6. The main course objective

At the end of the subject, with the control of knowledge, candidates should be able to own comprehensively, extensively  and exhaustively, notions, principles, fundamental institutes and mechanisms of substantial and procedural administrative law  (non-judicial and judicial),  and to implement them intending  the solution  of relevant cases which they will confront in their future functions as judges or prosecutors. 

1.7. Combination with other courses

The subject of Administrative  Law is one of the basic courses of initial formation in the School of Magistrates. For administrative judges, normally is the main course where they will be based and will create their work, but it is also essential even for common judges and prosecutors that deal specifically with the investigation and trial of public administrative issues. 

The course is combined with some courses of close nature in the first year of the initial formation in the School of Magistrates, such as with:    

a. The course of Constitutional law & Human rights  has combinations regarding certain issues such as: the difference between the administrative and constitutional jurisdiction, jurisdiction for the control of the validity of normative and individual acts.

b. The course of  Civil law  will have combinations in the discussion of the topics of the administration contract, of the liability of the organs of public administration, of public property and of state property, the combining of the administrative jurisdiction with the civil administration in cases of the accomplishment/non-accomplishment of the obligations of an administrative contract  (enterprise, sale, consession, rent contract, etc.) 

c. The course of  Civil procedure will have combinations with topics that elaborate jurisdiction and competence, differences between the administrative judgment and civil judgment and the avoidance of divergences between them. 

d. The course of  Labour law and social securities law  will have combinations in issues such as: defense mechanisms for the civil servant and characteristics of the trial in the Administrative Court of these issues, in contrast to the trial  in common courts.

e. The course of European Union law  will have combination in the discussion of the topics of the influence of the European Union law over domestic law in issues of the administrative law.

f. The course of Legal reasoning and writing will have combination in issues that are related specifically with the method of the reasoning of the judicial judgment in the first instance court.

[bookmark: _Hlk19789514]2. The course 

2.6 Teaching objectives  
The course of Administrative Law intends to achieve relevant teaching objectives as follows:
Understanding: the candidate has to be able to understand in complete notions, institutes and mechanisms of material and procedural (non-judicial and judicial) Administrative law. 
Legal analysis: the candidate has to be able to identify the important judicial facts on the relevant issue, to identify the judicial problem of the relevant case,  as well as to identify the social framework of the relevant case and its influence in the resolution of dispute.
Articulation and legal intellect: the candidate should be able to express clearly and without any equivocation, in a reasoned and judicially argued manner, based on legal facts of the relevant case, his opinion on an administrative judicial judgment. At the end of the course, due to the knowledge control, the candidate should be able to reason in the written form the administrative judicial judgment and to formulate clearly and exhaustively the arguments leading to the decision.
Enforcement of judicial knowledge in relevant cases: the candidate should be able to use and enforce theoretical and practical knowledge on concepts, institutes and mechanisms of material and procedural (non-judicial and judicial) Administrative law in relevant situations.

The above mentioned teaching objectives assist magistrates in the consolidation of competences as follows:

Competence 1: Deep procedural/material knowledge from the domestic/European administrative jurisprudence:   
· To have clear and deep theoretical knowledge on concepts, principles and main institutes, in the field of Administrative Law, combined with the practical aspect, by identifying the differences between institutes in different areas of law;  
· To know and evaluate deeply the attitudes and interpretations of doctrinal value in the judicial practice of the country and to follow on an updated basis the European jurisprudence that is applicable in the Albanian context (ECrtHR, ECJ, etc.); 

· To identify legal cases that appear in a factual situation, to establish its legal basis, to identify and to be conscious for legislative aims.  

Competence 2: Capacitating in preliminary actions/investigations and the preparation of the judicial séance 
· To study the file/material so that to establish the nature of the conflict, event, case, the main facts as well as the relevant legal basis (the law, judicial practice, the doctrine, judicial policies);
· To establish the social context of the case. 

Competence 3: Capacitating in the judicial debate  

· To summarize correctly and to make questions so that to control the limits of the understanding of the case, to collect the missing information or the information that is not clear on facts and viewpoints of importance for the judgment by constructing the strategy of questions and of confrontations so that to clarify divergences. 

Competence 4: Capacitating in the preparation of acts and the making of judgments

· To assess the competence and the acceptability in civil cases;    
· To establish and consider the essential facts of the case, with influence in the preparation of acts and in the taking of decisions, in report with the social context of the case;
· To express him/herself clearly and correctly, in a proper and understandable language for parties;    
· To listen, react and comment effectively and constructively the ideas expressed by colleagues, within a certain time, by proposing alterations considered as necessary, to defend his/her opinion decisively, and when is necessary to give up;    
· To establish, debate and apply the material law, the jurisprudence and the doctrine in the concrete case;      
· To analyze the evidences, to reason fairly on facts they certify and to distinct clearly the claims/opinions of parties on facts where is based the judgment;     
· To become able for the preparation of a well - structured and argumented sentence based on the achieved claims, on cases of the fact and of the law;     
· To have an impartial and full of integrity attitude as well as a professional and independent approach so that to confront pressures of every kind;     
· To become able for the making of decisions in the concrete case considering attentively its social effect;     
· To become rapidly familiar with legal knowledge and to analyse what other circumstance may influence the decision and by acting this way, to consider policies and law;  
· To find and to implement the relevant policy in a concrete case.


Competence 5: The consolidation of social consciousness, integrity and professional ethics the of magistrate 

· To have professional ethical behavior and to avoid the conflict of interest;
1. To become able for the making of decisions in the concrete case considering attentively its social effect. 

Competence 6: Cooperation, transparency and communication  
· To be transparent by respecting the diversity, confidentiality and the principles of the protection of personal data;
2. To communicate with a clear, proper and transparent language with colleagues, to listen the opposite opinions, to be open-minded and to reflect on criticisms made on him/her. 

2.2 The content of the course 
Following this program, in this section are presented concisely the topics that will be elaborated and the modalities related to the load, methodology, lecturers, etc. Since the School of Magistrates is an institution that has as mission the professional formation of magistrates, the course of Administrative law  will be focused mostly on the aspect of the practical capacitation of the magistrate. Considering the elaboration of the above mentioned teaching objectives, it is understood that the focus is the practical capacitation in levels, in application, in analysis, evaluation/creation of Bloom’ Taxonomy. Therefore even the selected topics have to serve to the training in these levels. 

Modalities on the content of the course and on its structure are as follows:    
   
· Public administration and state administration. The difference between them. Admnistrative activity. Problems in administrative and trial practice, (2 classes); 
· General principles in the functioning of public administration, (4 classes); 
· Organs of public administration;  characteristics and differences from other non-public bodies;  types and specifics of public organs, as well as of their judicial acts,  (2 classes);
· Ethics in public administration; corruption, conflict of interests, responsible structures, (4 classes); 
· [bookmark: _Hlk19891115]Control of administration: efficient and non-efficient instruments of control. Alternative control mechanisms, (2 classes); 
· Legal defense of the public official  under the Labour Code and the Law on the status of the civil servant, (2 classes);    
· Public property and state property. Expropriation for public interests, (2 classes);
· Administrative offense, (2 classes);
· Administrative procedures; parties in the administrative procedure, the beginning of the administrative procedure, actions that are performed during the administrative procedure, cases of the completion of the administrative procedure, (4 classes); 
· The administrative act – its features and classification, (2 classes);  
· Absolute illegality and invalidity of the administrative act; the difference between them, (4 classes);  
· The difference between the annulment of the abrogation of the illegal and legal act, (2 classes);
· Administrative legal instruments, (4 classes);
· Legal effects and the execution of the administrative act, (2 classes);
· Public procurement and judicial practice, (4 classes); 
· The meaning and the legal regime of the administrative contract,  (2 classes);
· Special administrative contracts; public procurements; concessions; public private partnerships,  (2 classes); 
· The impact of the European Law on the Albanian Administrative Law, (2 classes);
· Discretion. The legal control of discretionary acts,  (2 classes);
· Administrative judgment: administrative lawsuits, competence, judicial procedure, judgment in the first instance administrative court,  (2 classes); 
· Jurisdiction and competence, differences between the administrative judgment and civil judgment, the avoidance of disputes between them,  (2 classes);  
· Administrative appeal. Judgment in the Administrative Court of Appeal,  (2 classes);
· Administrative recourse. Judgment in the Administrative College of the High Court,  (2 classes);
· The difference between the jurisdiction of the Administrative Court and the Constitutional Court on the control of the validity of normative acts and the individual administrative act,  (2 classes).

[bookmark: _Toc14875960]2.3 Structure and methodology

Topic 1: Public administration and state administration. The difference between them. Administrative activity. Problems in administrative and trial practice, (2 classes) 

First week 

Abstract/Topic description 

This topic intends to present magistrates with the definition and description of public administration, with a historical, functional, organic and spatial approach, intending the making of difference with the state administration. While anaysing the administrative power cannot be ignored the analysis of the legislation power of administration. Also, this topic makes a presentation of the understanding of the administrative activity, differently said, instruments through which act bodies of public administration, concretely the administrative act, administrative contract and the next administrative act.

Self-study questions

1. How should be defined/described public administration (under a historical, functional, organic and spatial approach)?
2. What is the difference between public administration and state administration and where does this difference come from?
3. Should persons of private law be considered as public bodies? If so, what are they?
4. What are the forms of the activity of public organs? Based on which criteria are they defined?
5. Legislation – a natural or a delegated power of administration?
6. Should be defined the legislation power of administration?
7. How this power is judicially controlled?

The main topics that will be elaborated 
· The definition of public administration and the difference from state administration;
· Public administration in the Republic of Albania. The concept on public administration and state administration. The elaborated concept of public bodies;
· The administrative activity of the state, as the legal activity of the power. Forms of the activity of public bodies;  
· Sublegal and organising character as the main feature of administration;
· The legislative power of the administration; 
· The legal nature of the acts that are issued by the person public body; 
· General view of domestic legislation on the Administrative law and initial analysis of the impact of the EU Administrative law on the domestic one.

Methodology

Interaction and exchange of opinions, questions/answers, discussion of law and of theoretical texts.

Exercise divided into groups (on the legal position of a private subject that performs a public function/service).

Case Law 
The concessionary company (private subject) that under the contract has the duty of the approval of vehicles does not approve the vehicle of the subject A within the technical conditions. Consequently, to the subject A that has the vehicle as the main means to carry out the commercial activity, is caused a considerable damage. He does not agree with this negative assessment of the concessionaire and opposes it to the court. 

Questions  
1. Does he have the right to go to the court?
2. If the answer is positive, in what court is filed the lawsuit with this private subject of law?
3. How should be composed the object of the lawsuit?
4. How should decide the court? 

Compulsory literature

· Prof. Assoc. Dr. Sokol Sadushi,  Case laws and analysis of concepts, (by the lecturer of the subject);
· Sadushi, Sokol, Administrative Procedural Law, Tiranë, 2017;
· Legislation power of administration, published in the journal Avokatia no. 6/2013;
· Dobjani, Ermir, Administrative Law, Emal, Tiranë, 2017;
· Met-Hasani, Eralda,  The meaning of public administration under our domestic legislation, Legal Studies, Faculty of Law, University of Tirana, December  2007;
· Çani, E., Reform of legislation for public administration. Challenges and perspectives. The state and Albanian law in 100 years of independence,  European University of Tirana, May  2012;
· Balbe, Zaganjori & Padros, Çani (Methasani) ed.s, Issues of the Administrative law in comparative view, edition of the Spanish Agency (AECID) in Albania and of the School of Magjistrates, Tiranë, 2010.

Legislation  
· Code of Administrative Procedures, (1999);
· Code of Administrative Procedures, (2015); 
· Law no. 49/2012, on administrative courts and administrative disputes;
· Law no. 90/2012, on the organization and functioning of public administration.




Jurisprudence 
· Judgment no. 20, date 11.7.2006,  of the Constitutional Court of the Republic of Albania;
· Judgment no. 29, date 12 - 27.1.1995,  of the Constitional Court of Italy;
· Judgment no. 17, date  25.7.2008, of the Constitutional Court of the Republic of Albania; 
· Judgment no. 12, date 28.4.2009, of the Constitutional Court of the Republic of Albania; 
· Judgment no. 19, date 9.7.2009, of the Constitutional Court of the Republic of Albania;
· Judgment no. 24, date 24.7.2009, of the Constitutional Court of the Republic of Albania. 

Recommended literature 
· Stavileci, Esat, Notions and principles of public administration – methodological aspects and comparative analysis, Prishtinë, 2005. 

Topic 2: General principles in the functioning of public administration, (4 classes)
 
Second week 

Abstract/Topic description  
This topic intends to present candidates with the general principles of the functioning of public administration. The compliance of administrative bodies with these principles is an essential aspect to exercise normally the administrative activity, as well as a guarantee for the respect of the fundamental human rights and freedoms of the individual. 

Self-study questions 
1. Why does the analysis of an administrative action start from the observance of principles?
2. What is the difference between absolute legal reserve and relative legal reserve?
3. Are the general principles applied to normative sublegal acts? 
4. Do the general principles apply to administrative contracts/the next administrative action?
5. Should be restricted the right to information? 
6. Are all the elements of the fair legal process respected in administrative procedures? 

The main topics that will be elaborated     
· The meaning of the principle of legitimacy;
· The principle of equality, proportionality, objectivity;
· The principle of justice and impartiality;
· The principle of the cooperation of administration with private persons and the principle of making decisions;
· The principle of efficiency and debureaucratization; the principle of the non-payment of the service; the principle of the protection of state secrets and confidentiality; the principle of internal control and of the judicial control; 
· The right to information in the administrative process and the right to information as everyone’s right. The guaranteeing and restriction of this right;
· The right to consultation for the administrative activity of general character;
· Fair process in the administrative procedure.

Methodology

Interaction and exchange of opinions, questions/answers, discussion of law and of theoretical texts, discussion of the jurisprudence of the Administrative College. 

Exercise divided into groups (on the meaning of the principle of proportionality). 

Case Law

The circumstances of the case 
To the police officer  X begin disciplinary proceedings for disciplinary violations related to: sympathizing with radical right circles, participation to these circles and active support (Note: In Germany police officers should be guided by the special principle that is related to the history of Germany, the principle of loyalty to the Constitution. This case can be adapted to the Albanian system declaring that proceeding started  because of the suspicion for the violation of the principle of political neutrality foreseen by the Albanian legislation). 
There is a reasonable doubt that the officer has participated in the concert organized by a political party in a club, and wore a pendant around his neck (a distinguishing mark of the political party). As above mentioned, all was noticed by the police that had intervened in this event, since the noise exceeded the permitted measures. It was noticed that even in the past this officer was politically engaged with this party. 
In these circumstances for him are given the following measures: the measure of suspension from office; temporary reduction of payment in the amount of 1/5. 
The officer follows the administrative way to oppose this measure, which results to ne not successful, since the superior body leaves into force the decision of the body, and further addresses the court. 

Claims to the Court   
The officer claims that the distinguishing mark of the political party was a memory from a friend. The participation in a concert, even that organized by a party, does not prove and does not certify partial affiliation; therefore has not violated ethical-professional rules. 
The public organ reasons that participation in every event shows political orientation; it is unacceptable for a police to participate in these types of events; this category of employees should show distance  (political non-affiliation).
The superior body that examines the administrative appeal of the officer notices that by the body, discretion has been exercised according to the law. Considering the type of violation for which is suspected to have committed and the fact that the servant exercises the special duty of the police, is justified the measure of suspension from duty; the employer cannot continue to keep him at work since the special relation of professional trust is broken. 

Questions (on the meaning of the principle of proportionality) 
· Is legal the measure taken against the police? Reason this case law.
· How will be the resoning of the court on its judgment? 
· Give the disposition of the judgment. 

Compulsory literature
· Prof. Assoc. Dr. Sokol Sadushi,  General principles of public administration, (case laws prepared by the lecturer of the subject);
· Sadushi, Sokol, Administrative Procedural Law, Tiranë, 2017; 
· Sadushi, S., Constitutional Law under development, Toena edition, 2012.





Recommended literature 
· Dobjani, Ermir, Administrative Law, Emal, Tiranë, 2017;
· Balbe, Zaganjori & Padros, Çani (Methasani) ed.s, Issues of the Administrative law in comparative view, edition of the Spanish Agency (AECID) in Albania and of the School of Magjistrates, Tiranë, 2010;
· Commentary on the Code of Administrative Procedures, (the explanatory part on the principles of the Administrative Law); 
· Çani (Methasani), E., Fair legal process in the administrative process, National Scientific Conference, Department of Public Law, Faculty of Law, University of Tirana, 14 February, 2011.

Jurisprudence 
· Judgments of the Constitutional Court;  
· Judgments of the Administrative College of the High Court.

Legislation  
· Constitution of the Republic of Albania;
· Code of Administrative Procedures, (1999);
· Code of Administrative Procedures, (2015).  

Topic 2: Continuation of topic 2
Third week  
This topic, that is a continuation of topic 2 on general principles wll have as a main analysis along with other principles, chiefly the principle of aacountability of public administration and will be combined with civil responsibilities. 
Every natural or legal person, out of contractual relations, that are violated by the actions or non-actions of public organs, has the right of compensation. This is regulated by the non-contractual liability of public administration. 

Self-study questions 
· What are the conditions of non-contractual liability of public administration? Where do they differ from non-contractual civil liability conditions?
· How is understood the issue of state responsibility in the meaning of the principle of liability? 
· Are there cases of the issuing of state responsibility without fault? 

The main topics that will be elaborated     
· The principle of accountability; the difference between out of contractual liability of bodies of public administration and civil liability;
· Conditions of out of contractual liability of public administration;
· Personal responsibility of servants of bodies of state administration; 
· Types of compensation; 
· Good governance, good administration;  
· Analysis of the principles of Administrative Law from the point of view of European Administrative Law.  


Methodology 
Interaction and exchange of opinions, questions/answers, discussion of law and of theoretical texts, discussion of the jurisprudence of the Administrative College.

Exercise divided into groups (on the principle of out of contractual liability of bodies of public administration.) 


Case Law 
The circumstances of the case 
The plaintiff  E.R, has been travelling with some other people, has traveled from Korça to Tiranë, with the Benz type vehicle, driven by citizen I.T. The plaintiff was sitting behind the driver. Around the noon, while the vehicle was traveling in the road segment Librazhd–Elbasan, from the road slope, had been detached a stone massif, hitting the vehicle. Therefore, the glass is broken  next to the plaintiff  and a stone hit him in the head, damaging him seriously. Prosecution of the Judicial District of Elbasan, after the verification of the causes of the accident, decided not to begin the criminal proceedings.   
Considering the explanations of the plaintiff and hospital criminal record results that the plaintiff and went urgently to the hospital, with diagnosis “traumatic brain coma” and with a clinical and final diagnosis “contusion cerebri, epidural hematoma F. Dex”. The state of the patient has been serious (coma state), with head deformity and haematoma in both eyes. Under the certification of the Medical Commission for the Determination of Blindness,  results that the subject has obtained the status of the blind of the first group and the need for constant care of a person.

Claims of parties
Because of health damage, considering responsible the Albanian Road Authority for the guaranteeing of the road safety,  the plaintiff has made a lawsuit versus it for the compensation of the caused damage, determining as such the property damage and the non -  property damage.
He has claimed that under the Article  4 of law no. 10164/2009, “the ground of the activity of the Authority is the management of the national road network, under the provisions of the Road Code and of this law.” The road, in the scene of accident,  did not have either protective metal nets against the slide or vertical signal for warning of danger, that under the above mentioned law and under the Road Code are responsibilities of the defendant party. The defendant party should guarantee the public safety in traffic on national roads.
The defendant party, Albanian Road Authority has claimed the annulment of lawsuit pretending that:
First of all, it does not have passive legitimacy, because the lawsuit should be done versus the insurance company, where is taken the vehicle used by the plaintiff. 
The defendant party exercises the activity in the field of projection, procurement and construction of roads, that after construction are maintained by provate companies, that in the relevant case, was the  UTE ltd., company, with which is signed the contract with object, “Routine and winter maintenance, national road Xibrakë – Qafë Thanë, 51 km”. According to the defendant party, if the contractor would accomplish the obligation for the removal of soil and stones on the road as well as of landslides and if this would have been the cause of the accident, the event would have not happened. The responsibility is of the company that has undertaken the maintenance of the road where has happened the event. However, under the defendant party the event has happened because of a natural phenomenon, such as the falling of stones. In these circumstances, it has claimed that the driver of the vehicle has been the responsible person.
Regarding the claim of the plaintiff that the accident came because of the not placing by the defendant party of metal nets on the road that   prevents the landslides from the mountain on the road, is done the backtracking that the placing of these nets is a technical problem and that such a thing was not foreseen even in the project of the construction of the road that is done by a foreing company and the funds for its construction have been of the EBRD  and not of the Albanian state.
Regarding the quantity of compensation, the defendant party referring to the regulations of law no. 10076/2009,  on the compulsory insurance in the transport sector, has claimed that have to be respected the limits determined for maximal values of compensations according to the type of the damage. 

Questions 
1. How will be stablished the litigation?
2. What is the object of the lawsuit?
3. How will reason the court?
4. Give the dispositive of the judgment.


Compulsory literature
· Prof. Assoc. Dr. Sokol Sadushi,  General principles of public administration, (case laws prepared by the lecturer of the subject);
· Sadushi, Sokol, Administrative Procedural Law, Tiranë, 2017; 
· Sadushi, S., Constitutional Law under development, Toena edition, 2012.

Recommended literature 
· Dobjani, Ermir, Administrative Law, Emal, Tiranë, 2017;
· Balbe, Zaganjori & Padros, Çani (Methasani) ed.s, Issues of the Administrative law in comparative view, edition of the Spanish Agency (AECID) in Albania and of the School of Magjistrates, Tiranë, 2010;
· Commentary on the Code of Administrative Procedures, (the explanatory part on the principles of the Administrative Law); 
· Çani (Methasani), E., Fair legal process in the administrative process, National Scientific Conference, Department of Public Law, Faculty of Law, University of Tirana, 14 February, 2011.

Jurisprudence 
· Judgments of the Constitutional Court;  
· Judgments of the Administrative College of the High Court.


Legislation  
· Constitution of the Republic of Albania;
· Code of Administrative Procedures, (1999);
· Code of Administrative Procedures, (2015);  
· Law no. 8510, date 15.7.1999, on the non-contractual liability of the bodies of state administration.

Topic 3: Organs of public administration, (2 classes)
Fourth week  

Abstract/Topic description  
This topic intends to present candidates with the meaning on administrative body, as well as to make the analysis of the structural and hierarchical organisation of the executive power. Also, a special place has even the organisation of the local governing on the basis of the principles of decentralisation and local autonomy, as well as the relation that this power creates with the central power. 

Self-study questions 
1. Should a person of private law be qualified as public/administratiove body? If yes, in what circumstances?  
2. Could be examined by the Administrative Court the divergence of a citizen with a private legal person?  
3. What is the difference between a public body and an administrative body? 

The main topics that will be elaborated 

The meaning of the body of public administration; characteristics and differences from other bodies; types of bodies of administration;  monocratic and collegial bodies. Public bodies: the meaning of their organization under domestic legislation, as well as organs of Armed Forces. 
· The extended concept of the public organ: natural or legal persons to whom is given through law, sub-legal act or through every other form foreseen by law, the right of the exercise of functions of public administration. 
· Bodies of central power: The Council of Ministers. Specialised bodies: ministers, prefect, heads of other central institutions, etc. 
· Bodies of local governing: their organization and functioning, different local units and relations between organs of local power; Charter of Local Self – Government.
· The notion of competence of public organs.

Methodology

Interaction and exchange of opinions, questions/answers, discussion of law and of theoretical texts, discussion of constitutional jurisprudence.

Exercise with division  into groups

Case Law no. 1
AB is the first legal heir of the deceased G.F., who died on  4.7.2006. In the application of law no. 7501, date 19.7.1991, on the land, the land allocation commission in Orikum, through the act of taking ownership of the land no.  21846, date 16.6.1996, passed into ownership of the deceased, in the place called  “Nisi” with corresponding boundaries in the plot no. 27, a surface of agricultural land of  2500 m2 and in the same place has given for use a piece of land of  2000 m2. After the update, the plot no. 27 is registered at the Real Estate Registry Office with no. 519/6. After the death of the testator,  the rights over these assets have passed to her heirs, to the plaintiff  AB and to third persons ...... By decision no. 113, date 19.12.2007, the Agency for the Restitution and Compensation of Property to Former Owners  Vlorë, has recognized to some other subjects the ownership of a piece of land of  410 m2 , in the place called “Fusha e Nisisë”, by restituting in nature among others even a piece of land of  5700 m2, in the plot 519/16.  The plaintiff, claiming that the restituted piece of land to the defendants violates his ownership on the surface of land given in ownership through the act of taking ownership of the land,  has asked the partial annulment of decision no. 113, date 19.12.2007 the Agency for the Restitution and Compensation of Property to Former Owners Vlorë, for the part in which it is disposed regarding the restitution of property for the above mentioned surface, which is in the ownership of the plaintiff who has a part of it in ownership and the next part in use. 

Questions 
· Is the the Agency for the Restitution and Compensation of Property to Former Owners   a public body?
· Is conflict part of the jurisdiction of the Administrative Court? 

Compulsory literature
· Lectures prepared by Prof. Dr. Eralda Çani on the meaning and judicial state of bodies of public administration, Council of Ministers, specialised central bodies, public units, bodies of local government. 


Recommended literature 
· Methasani, Eralda, some judicial opinions on law no. 9000, date 30.1.2003, on the organisation and functioning of the Council of Ministers, Judicial analysis, School of Magistrates, Tiranë, October  2005; 
· Dobjani, Ermir, Administrative Law, Emal, Tiranë, 2017; 
· Çani (Met-Hasani), Eralda, public unity, an organ of public administration as an innovation in the Albanian legislation and judicial doctrine, Jeta Juridike journal, School of Magistrates, Tiranë, March  2003.

Legislation 
· Constitution of the Republic of Albania, (third part);
· Code of Administrative Procedures, (1999);
· Code of Administrative Procedures, (2015);  
· Law no. 90/2012, date 27.9.2012, on the organization and functioning of state administration; 
· Law no. 139/2015, on the local self-government.

Jurisprudence 
· Judgment no. 29/2007, of the Constitutional Court. 


Topic 4: Ethics in public administration; corruption, conflict of interests, responsible structures, (4 classes);
Fifth week    

Abstract/Topic description  
This topic intends to present candidates with one of the most important issues regarding ethics in public administration, the rules of behaviour of servants of public administration, under the required standards, with external activities if the servant of public administration, his reaction versus benefits and gifts, favours, or every other benefit and the notification of the public regarding the behaviour that the servant of public administration should have. 

Self-study questions 
1. What is the influence of ethical behavior in the administrative activity?
2. Should be engaged in external activity that hinders the accomplishment of his official duty?
3. Should the public servant be allowed to be engaged in external activities?
4. Is it possible to reward the public servant for external activities, when they have to do with the duties he has accomplished in the exercise of his functions, or are a direct continuation of them?

The main topics that will be elaborated     
· Ethics in the activity of public administration;
· The engagement of the servant in an external activity;
· Cases of banning and allowing external activities;
· Remuneration of public functionary for these activities.

Methodology

Interaction and exchange of opinions, questions/answers, discussion of law and of theoretical texts.

Exercise with division  into groups
Judicial practice in discussion.

Case Law no. 1
The servant  D.K during the exercise of the duty has shown serious professional deficiencies that are evidenced in the weak level of memos he writes, weak in legal arguments, confused and not clear in conclusions and orientations; has elaborated issues that are out of competences of his office (directory); possesses a considerable number of unresolved issues in the right time; has not transmitted the administrative data in terms and they have been incomplete; has had a rude attitude with colleagues. 

Questions / Exercises
1. Consider the case law based on the presented data; 
2. Do you think there is a violation of the law on ethics? If yes, what are the rules of this law violated in this case? 
3. What is the test that will be used to achieve this judgment?  
4. Are these facts a cause to take disciplinary measures? 
5. What is the test that will be used to conclude that there is an ethical violation? 
6. Who decides whether the behavior of a servant is not kind? 

Case Law no. 2
K.P is an employee at the Directorate of Local Taxes in the duty of inspector. The television show X of television station  Y through paper no. ..... prot., date............ has sent a film video recorded on date ........ where are seen K.P and P.E on duty. From the video results that P.E. has accepted bribes from a person during the exercise of the duty in exchange of which did not impose a fine to the controlled subject  K.P. did not take bribes, but has been present with P.E. According to the director  K.P and  P.E have violated the law seriously (one for taking the bribe and the other for not notifying the institution on what had happened). 

Questions / Exercises
1. Do you consider that facts justify the conclusion that there is a violation of the law on ethics in public administration?  
2. Do you think that this judgment is the same for both servants? 
3. Could be considered non-action of PE and action of KP, based on law no.  9131, date 8.9.2003, on the rules of ethics in public administration, as a serious violation that does not allow under the good faith principle foreseen in the Article 153/2 of the Labour Code, the continuation of work relations by the employer?

Case Law no. 3
The servant of the Directory  Y has participated in the meeting organized by the political party X, on Sunday, date  ……. The next day she is informed on the violation of ethics because of the participation in meetings of political character during working time. On Sunday some of the servants of the Directory Y were notified because of the preparation of the draft-budget of the following year to be at work. The servant was not part of the budget office.


Questions / Exercises
1. Reason whether such a case is a violation of ethics. Reason referring to the principles of the Code of Administrative Porcedures. 
2. How is regulated the obligation of presentation to work in legislation and what rules are related to the engagement in activities of political character of servants?

Compulsory literature 
· Lectures and case laws prepared by Prof. Dr. Eralda (Methasani) Çani;
· Manuals of  ILDKPKI on the conflict of interests. 

Recommended literature and legislation 
· Constitution of the Republic of Albania;  
· Code of Administrative Procedures, (2015);  
· Special legislation and judgments of the court;
· Law no. 9131, date 8.9.2003, on the rules of ethics in public administration;
· Law no. 9367, date 7.4.2005, on the prevention of the conflict of interests in the exercise of public functions;
· Law no. 9049, date 10.4.2003, on the declaration and control of properties, of financial obligations of the elected persons and of some public servants.

Topic 4: Continuation of topic 4
Sixth week

Abstract/Topic description  
This topic presents to candidates the conflict of interests, whose presence in public administration decreases public trust on it and delegitimizes the administration itself. Legal regulations for the prevention and treatment, as well as judicial instruments to address the decision – making in the circumstances of the conflict of interest are elaborated largely in this topic.  

Self-study questions 
1. What is the impact of the conflict of interest in administrative activity?
2. How should be prevented the conflict of interest in administrative decision – making? 
3. What are the consequences in the administrative decision – making in the case of the notice of the conflict of interest for the public functionary? 
4. How are considered the administrative acts in the case of the existence of the conflict of interest?

The main topics that will be elaborated     
· The concept of the conflict of interest. Cases of its notice; 
· The establishment of rules, instruments, procedures, responsibilities and competences for the identification, declaring, registration, treatment, resolution and conviction of cases of the conflict of interest; 
· Factual conflict, apparent, possible, case by case and the continuous conflict of interest.

Methodology

Interaction and exchange of opinions, questions/answers, discussion of law and of theoretical texts.

Judicial practice for discussion 

Case Law no. 1
The daughter of the vice minister in the Ministry  MT is shareholder with 10 % of the shares in the Company  “Ardenica” sh.a.
This company participates in the tender organized by the municipality of the city BN. After a procedure of open public procurement, where participated other companies, the company “Ardenica” sh.a provided the best economic offer and on  15.9.2017 the municipality  BN, signed the contract with the company “Ardenica“ sh.a.

Question  
Is there any conflict of interest in this case? Is valid the signed contract after a procedure of open public procurement? 

Case Law no. 2
The Mayor Y, is also the head of KRRT, as well as the only person that can sign the construction authorization.
KRRT examines the application of the brother of the Mayor for the authorization for the construction of a residence, in the land which is an inherited property of the Mayor and of the members of his family. 

Question 
Is the Mayor in conflict of interest if he signs the construction authorization given for his brother?

Case Law no. 3
The trade company “BETA” sh.p.k. has a five-year contract with the Municipality of the city X. The owner of the company “BETA” sh.p.k is the son of one of the servants of the Municipality, who is specialist in the sector of public appeals that delas with the protocol of appeals, but not with their consideration. In this work position the father has not had any role in the tendering process of the cleaning contract.


Question 
Is there any conflict of interest between the servant and the cleaning company “BETA” Sh.p.k.?

Case Law no. 4
The official A.B is vice – minister in Ministry X. His married daughter is shareholder in the trade company “Dajti” sh.a. holding 21% of the shares. This company participates in the public procurement for the construction of a school in the Municipality  Z.

Question 
Is the above mentioned case a confict of interest case law? If yes, make an analysis of the case and share ways of resolution. 

Case Law no. 5
The official  B.N is deputy in the Albanian Assembly. His married son has in possession 14% of the shares in the trade company “DRINI” sh.a. This company has applied for the tender organized by the General Directory of the institution X for the reconstruction of the building. 

Question 
Is there any legal restriction for the participation of the trade company “DRINI” sh.a. in the tender organized by the public institution X?


Compulsory literature
· Lectures and case  laws prepared by Prof. Dr. Eralda Çani;
· ILDKPKI materials on the conflict of interests.  

Recommended literature and legislation  
· Constitution of the Republic of Albania; 
· Code of Administrative Procedures, (2015);  
· Special legislation and judgments of the court;
· Law no. 9131, date 8.9.2003, on the rules of ethics in public administration;
· Law no. 9367, date 7.4.2005, on the prevention of the conflict of interests in the exercise of public functions;
· Law no. 9049, date 10.4.2003, on the declaration and control of properties, of financial obligations of the elected persons and of some public servants.


Topic 5: Control of administration: efficient and non-efficient instruments of control. Alternative control mechanisms. Political liability of state administration, (2 classes) 
Seventh week  

Abstract/Topic description  
This topic intends to present to magistrates that state administration is controlable in its activity. In this topic is analysed the method of the exercise of the control on its activity by the bodies that have this mission. Part of this topic is also the political liablility of the highest administrative bodies.  

Self-study questions 
1. How is done the internal control in administration? What is the difference between it and the external control? 
2. What about the judicial control on administration?  
3. How far does the judicial control on administration go? 
4. What is the role of some constitutional bodies such as KLSH (High State Control) , Ombudsman on administration? 

The main topics that will be elaborated     
· The internal control in administration; the external control in administration; the judicial control of administration;  
· The High State Control, Ombudsman: Organisation and functioning; the realization of the control of the activity of state administration;  
· The political liability of administration;  
· Mechanisms of the control of the Council of Europe: ECtHR and decisions of importance in the Administrative Law. Their importance for the Administrative Law in our country;  
· Mechanisms of control of the European Union: ECJ and decisions of importance for the Administrative Law.  Their importance for the Administrative Law in our country.

Methodology

Interaction and exchange of opinions, questions/answers, discussion of law and of theoretical texts.

Judicial practice for discussion  
Questions / exercise



Judge the case based on the presented data 
· What is the value that the importer should declare to the customs authorities for the imported goods for the calculation of the customs value: 1,000 USD or  950 USD? 
· Who is the seller and the buyer in this commercial transaction? Are the buyer and the importer the same party? What is the moment of determining the customs value of goods?
· Which of the customs valuation methods is applicable for determining the customs value? 
· Establish the correct legal basis in law no. 102/2014, date 31.7.2014, of the Customs Code of the Republic of Albania and the Verdict of the Council of Ministers no.  651, date 10.11.2017, on the applicable provisions of law no. 102/2014, Customs Code of the Rpeublic of Albania, that finds application for the case. 

Compulsory literature 
· Lectures and case  laws prepared by Prof. Dr. Eralda Çani.

Recommended literature and legislation  
· Dobjani, Ermir, Administrative Law, 1;
· Law no.  8454, date 4.2.1996, on the Ombudsman, and law no. 8270, date 23.12.1977, on the high state control;
· Çani (Met-Hasani), Eralda, on the ECtHR and its influence in the development of Administrative Law. 

Topic 6: Legal defense of the public official  under the Labour Code and the Law on the status of the civil servant, (2 classes)  
Eighth week 

Abstract/Topic description  
This topic has as object the presentation to candidates of the meaning of public official (civil servant) in the Republic of Albania, the legal position of the civil servant, as well as the procedure that has to be followed for the admission, career and dismissal from the civil service. 
This topic intends also, the identification of the difference in the treatment of work relations of the public functionary that enjoy protection by the law on the civil servant and Labour Code. 

Self-study questions 
1. What are the ways of employment in public administration?  
2. What are the criteria of the qualification of the status of the civil servant?
3. What are the distinguishing criteria in the identification of the applicable law for the public official? 
4. Termination of work relations of the public official with an administrative act, where is included?  

The main topics that will be elaborated     
· The difference of civil service from other work relations;
· Defense mechanisms for public officials under the applicable law;
· The competence of the administrative court and of the court of common jurisdiction;  
· The application of the principle of the fair legal process, especially with focus on disciplinary procedures.  



Methodology

Interaction and exchange of opinions, questions/answers, discussion of law and of theoretical texts.

Compulsory literature
· Lecture prepared by Prof. Dr. Eralda (Methasani) Çani;
· Case laws prepared by Mrs. Altina Nasufi. 

Recommended literature 
· Çani (Methasani), E., Labour relations in public administration: Analysis of the Albanian legislation,  AKSES Center, Albania,  AlbPaper Publishing House, December  2009;
· Dobjani, Ermir, Administrative Law, Emal, Tiranë, 2017. 

Legislation 
· Law no.  8549, date 11.11.1999, on the status of the civil servant; 
· Law no.  152/2013, on the civil servant.

Topic 7: Public property and state property, (2 classes)
Ninth week

Abstract/Topic description  
Public property and state property are objects of this topic. While objects that are in public property are inalienable by public organs.  

Self-study questions 
1. What are the differences in the judicial regime of public property and state property?

The main topics that will be elaborated     
· The criteria of public property;
· Judicial regime of public property;
· Judicial regime of state property.  


Methodology

Interaction and exchange of opinions, questions/answers, discussion of law and of theoretical texts, discussion of  judicial sentences.  

Compulsory literature
· Judgments of the Administrative College of the High Court. 

Legislation 
· Law no. 111/2018, date 7.2.2019, on cadastre.

Topic 8: Administrative offense, (2 classes)  

Tenth week 

Abstract/Topic description  
At the end of Aministrative Procedure, the public organ has the right to take adminustrative measures, in case from the administrative investigation results that the subject/investigated person is in the violation of law. This topic makes an analysis of administrative responsibility of subjects, in the case of the commitment of the administrative controversy. 

Self-study questions 
1. What norms can foresee violations that form an administrative controversy? 
2. The non-compliance with ascertainment procedures and the examination of administrative controversy, does it affect the legitimacy/invalidity of controversy? 
3. How is done the administrative and judicial examination of the administrative controversy?
4. Can the court change the sentence? 
5. Is it mandatory to issue the execution order?
6. Execution of the sentence with deprivation of liberty as ne bis in idem administrative sentence. 

The main topics that will be elaborated     
· The concept of administrative controversy;
· The administrative controversy and its constituent elements;
· The classification of the administrative controversy;
· The ascertainment procedure and of the examination of the administrative controversy;
· Judicial practice on the examination of administrative controversy.

Methodology

Interaction and exchange of opinions, questions/answers, discussion of law and of theoretical texts, discussion of  judicial sentences.

Class assignment

· Reason the judgment of the HC no. 00-2011-520 (177), date 19.4.2011, the approach on the ascertainment of controversy, the body charged to examine it, as well as on the role of the court for the final resolution of the measure of penalty; 
· Make an analysis of the judgment of the Appeal Court of Tirana no. 2691/2011;
· On the fixed administrative penalty – Reason on the judgment of the Court of Apeal no. 1157/2012, as well as on judgment no.13/1997 of the Constitutional Court;  
· Ne bis in idem in the administrative penalty.

Compulsory literature
· Lecture and prepared case laws;
· Dobjani, Ermir, Administrative Law, Emal, Tiranë, 2017;

Recommended literature 
· A study on administrative controversies. 

Legislation 
· Law no. 10 279, date 20.5.2010, on administrative controversies.


Topic 9: Administrative procedures, (4 classes) 
Eleventh week 

Abstract/Topic description  
This topic presents candidates with all the steps and stages that are needed for the elaboration of the administrative procedure by the public body.  All the rights and obligations recognised to the subjects of law and that are sanctioned in certain judicial rules,  have to be guaranteed. Exactly, their realisation in practice is done through the administrative procedure.  

Self-study questions 
1. Are there differences and innovations in the administrative procedure, referring to the Code of Administrative Procedures (1999) and the Code of Administrative Procedures (2015)?
2. What are the parties in the administrative procedure?
3. How does an administrative procedure begin?
4. How is compiled the request? Its form and content. 
5. What are the terms of procedural actions?
6. Is allowed the postponement or reinstatement?

The main topics that will be elaborated     
· Parties in the administartive procedure;
· The beginning of the administrative procedure;
· The form and the content of the application;
· Terms of procedural actions for parties, postponement and reinstatement;
· One – stop shops.

Methodology

Interaction and exchange of opinions, questions/answers, discussion of law and of theoretical texts. 

Class exercise (divided in groups of 4 students) 
In case the application of the interested party for the beginning of the administrative procedure is not submitted in harmony with the law requirements, what is the role of the public body in this case? 
In case the application is not presented to a competent organ but to another public organ, is it considered that the individual has lost the right to appeal, when has passed the term for the submission of the appeal? 


Compulsory literature
· Lectures and case laws prepared by Sokol Sadushi;
· Sadushi, Sokol, Administrative Procedural Law, Tiranë, 2017. 

Recommended literature 
· Commentary on the Code of Administrative Procedures, Toena  Editions, Tiranë, 2004, Completed re-edition; 
· Faskaj (Vokopola), Alma,  The decision – making stage in the administrative proceeding,  Tribuna Juridike magazine, Edition of the foundation “Për kulturë juridike”, Edition 55(4), 2005;
· Faskaj, Alma, The participation of parties in the administrative proceeding, Tribuna Juridike magazine, Edition of the foundation “Për kulturë juridike”, Edition 54(3), 2005.

Legislation 
· Code of Administrative Procedures, (1999);
· Code of Administrative Procedures, (2015).  

	

Topic 9: Continuation of topic 9 
Twelfth week  


Abstract/Topic description  
This topic continues to present to candidates the further steps that are followed by the public body during the administrative procedure.  If the public body will begin an investigation mainly or through the application of one of the parties for an issue of the administrative activity in its competence, then it is considered that he is accomplishing the administrative procedure. This is about non-judicial administrative procedure.  During this procedure, are analysed in details all the actions that are performed by the public body, principles on which is based up to the end of the administrative procedure.   

Self-study questions 
· What are the subjects of the investigation procedure?
· What are the instruments of searching evidences?
· How is done the assessment of the evidence?
· Who has the burden of proof in an administrative investigation? 
· How is done the notification and the hearing of parties?
· Are there cases when the party is excluded from the right to be heard?
· What are the cases of the completion of the administrative procedure?
· The difference between the approval in silence and the non-action by the public body.

The main topics that will be elaborated     
· Subjects of the investigation procedure;
· Administrative investigation and instruments of searching evidences; 
· Notification in the administrative procedure;
· Actions that are performed during the administrative procedure;
· Principles that have to be respected during the administrative procedure;
· The completion of the administrative procedure, such as: final decision, withdrawal of the application or resignation from it;  abandonment, impossibility in object or purpose, the death of the party, non-payment of tariffs, approval in silence;
· The difference between the approval in silence and the non-action by the public organ.

Methodology

Interaction and exchange of opinions, questions/answers, discussion of law and of theoretical texts.  

Exercise in group (on the silence of the public body)  
For the benefit of a legal right, the party claims from the public body the issuing of a written administrative act, but it does not act within the established legal term.  
How would the party act in this case?
Which are the legal resolutions when the body does not act within the legal term?
Reason as in the case when the law anticipates the administrative silence and the case when it does not foresee it.   


Compulsory literature
· Lectures and case laws prepared by Sokol Sadushi;
· Sadushi, Sokol, Administrative Procedural Law, Tiranë, 2017. 

Recommended literature 
· Commentary on the Code of Administrative Procedures, Toena  Editions, Tiranë, 2004, Completed re-edition; 
· Faskaj (Vokopola), Alma,  The decision – making stage in the administrative proceeding,  Tribuna Juridike magazine, Edition of the foundation “Për kulturë juridike”, Edition 55(4), 2005;
· Faskaj, Alma, The participation of parties in the administrative proceeding, Tribuna Juridike magazine, Edition of the foundation “Për kulturë juridike”, Edition 54(3), 2005.

Legislation 
· Code of Administrative Procedures, (1999);
· Code of Administrative Procedures, (2015).  


Topic 10: The administrative act – its features and classification, (2 classes) 

Thirteenth week   

Abstract/Topic description  
The administrative act creates rights and obligations only with the will of the public body, without having any consent by the person to whom is addressed the act. This topic elaborates the notion of the administrative act, a basic instrument of the administrative law.  

Self-study questions 
1. What are the criteria, so that an act issued by a public body, to be qualified as an administrative act? 
2. Is it possible that a person of private law may issue an administrative act? 
3. How much does the non-compliance with all the elements of the form of the act affect its validity? 
4. How does the individual act differ from the normative act?   

The main topics that will be elaborated     
· The meaning of the administrative judicial act; 
· The form, content, purpose of the act and its reasoning;
· Features of the administrative act;
· The difference between the administrative act and the judicial judgment;
· Criteria for the classificaction of the administrative act;
· Beneficial administrative act.


Methodology

Interaction and exchange of opinions, questions/answers, discussion of law and of theoretical texts, discussion of judicial judgments.  

Exercise (with division  into groups) 
· On the administrative act (written and verbal form).



Exercise no. 1
The public body does not act (is silent) on the written confirmation of a verbal act.
· How will be considered non-action by the public body?
· With what legal instrument will be opposed? 

Exercise no. 2
In case the content of the text  (the written confirmation) is not in harmony with the verbal act, while the party accepts that the body intended to give confirmation in harmony with the verbal act, but confirmation is incorrect: 
· How will be considered this action by the public body? 
· With what legal instrument will be opposed? 

Exercise no. 3
The public orgaa refuses to confirm in the written form the verbal act.
· How will be considered this refusal by the public body? 
With what legal instrument will be opposed? 
 
Exercise no. 4
In case the content of the text  (the written confirmation) is not in harmony with the verbal act, and the party claims that this content is considered as a replacement or annulment/abrogation of the act: 
· How will be considered this action by the public body? 
With what legal instrument will be opposed?   

Compulsory literature
· Lectures and case laws prepared by Prof. Assoc. Dr. Sokol Sadushi;
· Sadushi, Sokol, Administrative Procedural Law, Tiranë, 2017. 

Recommended literature 
· Commentary on the Code of Administrative Procedures, Toena  Editions, Tiranë, 2004, Completed re-edition. 

Legislation 
· Code of Administrative Procedures, (1999);
· Code of Administrative Procedures, (2015); 
· Law no.  49/2012, on the administrative courts and administrative disputes.

Topic 11: Absolute illegality and invalidity of the administrative act, (4 classes)

Fourteenth week

Abstract/Topic description  
This topic makes the analysis of causes of illegitimacy and of the absolute invalidity of the administrative act.  

Self-study questions 
1. Can the public body delegate the right to issue the act?
2. How is understood the constitutional limitation of the Article 118?
3. What about the replacement? Does it happen in each case?
4. Is there a difference between shifting and substitution of competence?  
5. Does the non-compliance with the procedure constitute illegitimacy in every case?


The main topics that will be elaborated     
· The meaning on the legitimacy of the administrative act;
· Competence, delegation, replacement, shifting, jurisdiction;
· The procedure that is used to issue the administrative judicial act.

Methodology

Interaction and exchange of opinions, questions/answers, discussion of law and of theoretical texts, discussion of judicial judgments.  

Exercise in group  
In the absence of the minister and referring to the judicial concept of replacement, the vice-minister issues an administrative act. The person who is violated by the administrative act goes to the administrative court by a lawsuit.
· How will be formulated the object of the lawsuit?
· Reason the illegitimacy of the act.  
· What will be the attitude of the court? 

The prime-minister delegates to the vice prime-minister the management of the meeting of the PM as well as the signing of the relevant decisions that will be taken. 
· Does the Prime Minister have the right to delegate this authority?
· Can the vice prime-minister manage the meeting of the PM?
· Can the vice prime-minister sign the decisions taken by the PM?

 
Compulsory literature
· Lectures and case laws prepared by Prof. Assoc. Dr. Sokol Sadushi;
· Sadushi, Sokol, Administrative Procedural Law, Tiranë, 2017. 

Recommended literature 
· Commentary on the Code of Administrative Procedures, Toena  Editions, Tiranë, 2004, Completed re-edition.  

Legislation 
· Code of Administrative Procedures, (1999);
· Code of Administrative Procedures, (2015); 
· Law no.  49/2012, on the administrative courts and administrative disputes.
 

Topic 11: Continuation of topic 11 
Fifteenth week 

Abstract/Topic description  
This topic makes the analysis of cause of illegitimacy and of the absolute invalidity of the administrative act.



Self-study questions 
· The administrative deficiencies of the administrative act, do they produce illegitimacy or absolute invalidity? 
· Is there contradiction between Articles 108/a)/ii)/iii) and 109/b)/c) of the Code of Administrative Procedures (2015) and the Article 40/4 of law no. 49/2012, on the administrative courts and administrative disputes?
· What is the difference between illegitimacy and absolute invalidity?


The main topics that will be elaborated     
· The meaning on the illegitimacy and the difference from the administrative acts absolutely invalid;
· The judicial treatment of procedural irregularities of the administrative act;
· The meaning of the illegitimacy and invalidity of the administrative act;
· Cases when the administrative act is invalid;
· Differences between the absolute invalidity and illegitimacy. 

Methodology

Interaction and exchange of opinions, questions/answers, discussion of law and of theoretical texts, discussion of judicial judgments. 

Exercise in group  
An analysis of the decision of  KQZ  no. 836, date 13.6.2019, on the concept of the absolute invalidity of the act. 
The approach of the Electoral College by decision no. 12, date 14.6.2019.
Reason on the approach presented in the above-mentioned sentences referring to law, judicial and constitutional jurisprudence as well as of doctrine. 

Compulsory literature
· Lectures and case laws prepared by Sokol Sadushi;
· Sadushi, Sokol, Administrative Procedural Law, Tiranë, 2017. 

Recommended literature 
· Commentary on the Code of Administrative Procedures, Toena  Editions, Tiranë, 2004, Completed re-edition. 

Legislation 
· Code of Administrative Procedures, (1999);
· Code of Administrative Procedures, (2015); 
· Law no.  49/2012, on the administrative courts and administrative disputes.

Topic 12: The difference between the annulment of the abrogation of the illegal and legal act, (2 classes)
Sixteenth week  


Abstract/Topic description  
This topic makes the analysis of the difference between the annulment and the abrogation of the illegal act, as well as intends tomake the difference between the annulment and the abrogation also of the legal act.

Self-study questions 
· Is there a difference between the concept of annulment and of the abrogation?
· Is it u sed only versus illegal acts?
· Is it reasonable to be annulled a legal act?
· Are these concepts different, when are used on the basis of appeal considering the cases when the body acts mainly?
· How are regulated the consequences in the case of the use of two concepts?
 
The main topics that will be elaborated     
· The meaning on the annulment and abrogation of the administrative act;
· Procedures and consequences of the annulment and abrogation;
· Annulment and discretionary abrogation of an illegal administrative act;
· Annulment of an illegal administrative act;
· Abrogation of an illegal administrative act; 
· The term for the annulment and abrogation;
· Restitution of payments and contributions, in the case of the annulment.

Methodology

Interaction and exchange of opinions, questions/answers, discussion of law and of theoretical texts, discussion of judicial judgments. 

Exercise in group  
In the case when the interested party claims the invalidity of an administrative act, what will be the objective of the administrative appeal: 
Annulment or abrogation of thr administrative act?

After the administrative organ has refused the application of the party for the declaration of the invalidity of the act, how will be addressed  a lawsuit to the court:
Annulment or abrogation of thr administrative act?

Compulsory literature
· Lectures and case laws prepared by Sokol Sadushi;
· Sadushi, Sokol, Administrative Procedural Law, Tiranë, 2017. 


Recommended literature 
· Commentary on the Code of Administrative Procedures, Toena  Editions, Tiranë, 2004, Completed re-edition. 

Legislation 
· Code of Administrative Procedures, (1999);
· Code of Administrative Procedures, (2015); 
· Law no.  49/2012, on the administrative courts and administrative disputes.

Topic 13: Administrative legal instruments, (4 classes)

Seventeenth week   

Abstract/Topic description  
The realisation of control on administration serves to the completion of its functions, but also as a guarantee not to violate arbitrarily the rights of citizens. Parties have the right to exercise the administrative legal instruments versus each administrative action or non-action, if they claim that their legal rights or interests are violated by this action or non-action. 
The administrative legal instruments are as follows: the administrative appeal versus the administrative act; administrative opposition versus another administrative act under the regime of the Administrative Law, as well as review. The analysis of these instruments, is the object of this topic.

Self-study questions 
1. How many administrative legal instruments are there?  
2. What is the prerequisite for exercising a legal instrument?
3. Should be exhausted all administrative legal instruments? 
4. Does the principle ne bis in idem act in the exercise of this duty? 
5. Is legality or opportunity considered?

The main topics that will be elaborated     
· The nature of administrative legal instruments;
· Forms and effects of the administrative appeal;
· Procedures of examining by the competent body and the superior body. The difference between them;
· The examining of the administrative appeal;
· Types of the administrative appeal;
· Administrative appeal versus the administrative act, administrative non-action and a procedural action;
· The term of the administrative appeal;
· Effects of the administrative appeal;
· Stages of the judging of the administrative appeal.

Methodology

Interaction and exchange of opinions, questions/answers, discussion of law and of theoretical texts, discussion of judicial judgments. 

Exercise in group 
in groups of 4 students:  
First, let us answer the question whether there are two or three legal administrative instruments?
· Thereafter, we answer the question whether should be exhausted all legal administrative instruments? 
· Is needed the exhaustion of the administrative opponence?

If the content of the administrative appeal is not complete in under the requirements of the Article 131 of the Code of Administrative Procedures:
· What the public body should do?
· Should the appeal be refused?
· Is considered as achieved the right to appeal?

Compulsory literature
· Lectures and case laws prepared by Sokol Sadushi;
· Sadushi, Sokol, Administrative Procedural Law, Tiranë, 2017.


Recommended literature 
· Commentary on the Code of Administrative Procedures, Toena  Editions, Tiranë, 2004, Completed re-edition.

Legislation 
· Code of Administrative Procedures, (1999);
· Code of Administrative Procedures, (2015).  


Topic 13: Continuation of topic 13
Eighteenth week 

Abstract/Topic description  

Legal instruments are the administrative appeal and review. The administrative appeal includes two legal instruments, that are the administrative appeal versus the administrative act, or the non-action of the public organ, as well as the administrative opposition vesus another administrative action. The review as a new institute in the Administrative Law. Their analysis is the object of this topic.

Self-study questions
1. What are the differences in object and in the judicial regime of the administrative appeal, administrative opposition and review?
2. Are there different judicial effects between the appeal versus another administrative action, due to the appeal versus the act or the administrative non-action?
3. What does the party claim in the case of the submission of the administrative opposition? 
4. Are there implemented all the rules of the administrative appeal even in the case of the administrative opposition?
5. Is there a different deadline?
6. What about the review? Are there the same rules as in the case of the administrative appeal? 
 

The main topics that will be elaborated     
· Different judicial effects, but even the different legal instruments of another administrative action from the act or the administrative non-action;  
· The object of administrative opposition, as an innovation in the administrative legislation;  
· The beginning of the opposition deadline; 
· Review: a new legal instrument in the administrative process; 
· The non – appealing of the administrative act;    
· Reformatio in pejus effect in the administrative process under the Code of Administrative Procedures;  
· Administrative appeal and judicial lawsuit.

Methodology

Interaction and exchange of opinions, questions/answers, discussion of law and of theoretical texts, discussion of judicial judgments.  

Exercise
Case Law 
Y.H goes to the Administrative Court with a lawsuit with object,  “The obligation of  DRSSH, Tiranë and ISSH, to recognize the old – age pension.” She is addressed to the Directory of DRSSH, Tiranë and ISSSH with a written request. For her is not given a sentence, but a refusing answer. She has gone to the court, without going to the Regional Commission of Appeals (KRA) and the Central Commission of Appeals (KQA), as structures that examine appeals, to the DRSSH and ISSH.   

Questions 
1. Is considered as exhausted the administrative appeal?
2. Reason on this case.
3. Keep in mind even the Unifying Judgments of the United Colleges of the High Court no. 1/2010. 

Compulsory literature
· Lectures and case laws prepared by Prof. Assoc. Dr. Sokol Sadushi;
· Sadushi, Sokol, Administrative Procedural Law, Tiranë, 2017. 

Recommended literature 
· Commentary on the Code of Administrative Procedures, Toena  Editions, Tiranë, 2004, Completed re-edition.

Legislation 
· Code of Administrative Procedures, (1999);
· Code of Administrative Procedures, (2015).


Topic 14: Legal effects and the execution of the administrative act, (2 classes)
Nineteenth week  

Abstract/Topic description  
The administrative act has determined rules for the coming into force, execution, as well as for the stay of its authority. These rules are elaborated by this topic.

Self-study questions 
1. Starting from which moment does an individual administrative act bring legal consequences? 
2. What about a sub-legal normative act?
3. In what cases the administrative act could have retroactive effect? 
4. Should be accepted the delayed effect? 
5. How decisive is the publication in the Official Journal for the entry into force of normative acts? What about individual acts?  
6. How is executed the administrative act? 



The main topics that will be elaborated     
· The beginning of the judicial effects of the administrative act;
· The entry into force of the administrative act and the delayed effect;
· Reversibility of the act;
· The meaning for the stay of the judicial effects of the act;
· Actual leave and judicial leave; 
· Abbrogation and annulment of the act;
· Correction of material mistakes in the administrative act;
· Execution of the administrative act.

Methodology

Interaction and exchange of opinions, questions/answers, discussion of law and of theoretical texts, discussion of judicial judgments.  

Exercise 
Reason on the concept of automatic  suspension  of the act with the submission of the administrative appeal.   
Does this rule act even in the submission of the claim to the court?
Reason on this case referring to the Code of Administrative Procedures and the Law of the Administrative Court, as well as the approach of the ECtHR jurisprudence.  

Compulsory literature
· Lectures and case laws prepared by Prof. Assoc. Dr. Sokol Sadushi;
· Sadushi, Sokol, Administrative Procedural Law, Tiranë, 2017. 

Recommended literature 
Commentary on the Code of Administrative Procedures, Toena  Editions, Tiranë, 2004, Completed re-edition. 

Legislation 
· Code of Administrative Procedures, (1999);
· Code of Administrative Procedures, (2015); 
· Law no.  49/2012, on the administrative courts and administrative disputes.


Topic 15: Public procurement and judicial practice, (4 classes)
Twentieth week 


Abstract/Topic description  
Public procurement is an administrative process that is present in every institution of public administration as well as in any other body regulated by public law. Being an administrative process present in every institution, consequently even the number of cases of the opposition of the regularity of this process is considerable.  This is the reason of the considerable number of cases related to the process of procurement, submitted in the body of prosecution and to the court. 
Considering all above said, it is important for candidates for judge and prosecutor, to know well the rules and the context on which isdeveloped the process of public procurement, knowledge, that will help them in their decision – making during the investigation and judicial processes.

Objectives 
The evidencing of terminology, concepts, principles and the most important theories in the field of public procurement; 
The discussion of concrete cases under the light of judicial judgments.  

Self-study questions 
· What are the basic principles that act in the field of public procurement?

The main topics that will be elaborated     
· The system of public procurement and its principles;
· Recognition and respectation of principles in the process of public procurement takes a special importance, considering that the procedurement process is connected directly with the management of public funds.  In this context, the principle of transparency becomes very important; it serves as a “guard” for the application of the other principles and of the legitimacy of the principle of procurement. In this topic will be elaborated the actors of the procurement system and all the principles where is based the procurement process, cases and consequences of their non-respectation and concretely:
· Actors of the procurement system, Agency of Public Procurement, Commission of Public Procurement,  Contracting Authorities and Economic Operators;
· The elements of the process of public procurement, necessities  for goods, service, or work, public fund available for the Contracting Authority for this purpose;
· The role and importance of the principles in the process of public procurement;
· Cases of the violation of the principles of public procurement.

Methodology

The evidencing of terminology, concepts, principles and the most important theories used in the field of public procurement. Interaction and exchange of opinions, questions/answers, discussion of law and of theoretical texts. Discussion of concrete cases under the light of judicial judgments. 

CASE STUDY   
Circumstances 
A Contracting Authority has done a procurement procedure for furniture purchase  (tables and chairs). 
On this purpose are prepared technical specifications according to the necessities of the Contracting Auhtority, establishing among others even sizes and colors of tables and chairs. As evaluation criteria is determined the lowest price. 
During the process of the evaluation of offers the Evaluation Commission, notices that the economic operator with the lowest price,  has the dimensions with small variantions  (slightly wider or slightly longer) that the required dimensions and colors are not for all devices under the requirements of the Contracting Authority. 

Assignments for students (divided into two groups): 
Group A
Being in the role of the Evaluation Commission, what is the decision it would make, would accept the offer that had some changes from the requirements of the Contracting Authority? If yes, based on what principles? If not, based on what principles?
Group B
Being in the role of audits, what would be your attitude for the relevant case? Should be qualified or not the provider under discussion? 

Compulsory literature
· Arrowsmith, S., Procurement: Basic Concepts and the Coverage of Procurement Rules, Public Procurement Regulation-an introduction; online athttp://www.nottingham.ac.uk/pprg/documentsarchive/asialinkmaterials/publicprocurementregulationintroduction.pdf; 
· Kashta, R., E-procurement system in Albania, impact and lessons learned, available at http://www.ippa.org/IPPC5/Proceedings/Part2/PAPER2-5.pdf ;
· Kashta, R., Corruption and Innovation in the Albanian Public Procurement System, published in the Academicus International Scientific Journal, No. 10, 2014;
· Kashta, R., The legal competence of the Public Procurement Agency to exclude the economic operators from the right to participate in public procurement procedures; Treatment of this process from the court’ practice, published at Scientific Journal “Legal Studies” of Law Faculty, University of Tirana, No.1, 2014.

Albanian judicial practice 
· Decision no.12874/3640/ 2012,  Këlcyrë Municipalit  v KPP and  “Shpresa shpk”;
· Judgment  no.7038, date 5.7.2012,  of the First Instance Court, Tiranë, “Eurofab” Sh.p.k, v APP;
· Judgment no. 9725, date 1.10.2013, of the First Instance Court, Tiranë, “H.E.L.D.I” sh.p.k, v APP;  
· Judgment no. 269, date 17.10.2012, of the Criminal College of the High Court; 
· Judgment no. 198, date 12.6.2013, of the Criminal College of the High Court.

ECJ cases 
· Case C-95/10 Strong Segurança SA v Município de Sintra and Securitas-Serviços e Tecnologia de Segurança w2011ç ECR I-01865; 
· Case C-368/10 European Commission v Kingdom of the Netherlands ECLI:EU:C:2012:284; 
· Case C-599/10 SAG ELV Slovensko a.s., FELA Management AG and others v Úrad pre verejné obstarávanie ECLI:EU:C:2012:191;
· Case C-159/11, Azienda Sanitaria Locale di Lecce and Università del Salento v Ordine degli Ingegneri della Provincia di Lecce and Others ECLI:EU:C:2012:817;
· Case C-218/11 Észak-dunántúli Környezetvédelmi és Vízügyi Igazgatóság (Édukövízig), Hochtief Construction AG Magyarországi Fióktelepe, noë Hochtief Solutions AG Magyarországi Fióktelepe v Közbeszerzések Tanácsa Közbeszerzési Döntőbizottság ECLI:EU:C:2012:643;
· Case C-386/11 Piepenbrock Dienstleistungen GmbH & Co. KG v Kreis Düren ECLI:EU:C:2013:385;
· Case C-465/11 Forposta SA and ABC Direct Contact sp. z o.o. v Poczta Polska SA ECLI:EU:C:2012:81;
· Case C-94/12, Sëm Costruzioni 2 SpA and Mannocchi Luigino DI v Provincia di Fermo ECLI:EU:C:2013:646;
· Case C-336/12 Ministeriet for Forskning, Innovation og Videregående Uddannelser v. Manova A/S ECLI:EU:C:2013:647;
· Case C-358/12 12 Consorzio Stabile Libor Lavori Pubblici v Comune di Milano ECLI:EU:C:2014:2063;
· Case C-470/13 Generali-Providencia Biztosito Zrt v Kozbeszerzesi Hatosag Kozbeszerzesi Dontobizottsag ECLI:EU:C:2014:2469;
· C-538/13 “eVigilo Ltd v Priešgaisrinės apsaugos ir gelbėjimo departamentas prie Vidaus reikalų ministerijos” ECLI:EU:C:2015:166;
· Summary and analysis of ECJ Judgments in the field of public procurements “Publication on ECJ”;
· BRIEF ANALYSIS OF THE CASE LAW OF THE EUROPEAN UNION IN THE FIELD OF PUBLIC PROCUREMENT (This material will be available to students by the Lecturer);
· Selected judicial judgments of the Court of Justice of the European Union on public procurements (2006-2014) (This material will be available to students by the Lecturer.)


Topic 15: Continuation of topic 15 
Week twenty one   

Abstract/Topic description  
The administrative investigation of the Agency of Public Procurement on the verification of the legitimacy of the process of procurement. Discussions under the light of the judicial practice. 
One of the competencies of the Agency of Public Procurement is the making of administrative investigation for the verification of the legitimacy of the procedures of public procurement. This is an ex-post investigation, that intends the appreciate the respecting og the rules and of the spirit of public procurement, aiming the efficiency in the management of public funds. At the end of the administrative investigation, the Agency of Public Procurement has the right of final decision – making in the administrative level, a decision – making that is controversial to the court. Decisions of the court in this direction have a very important role for the efficiency of the process of public procurement, since have a direct impact on the professional formation of servants of administration who attend processes of public procurement.
One of the main penalties versus economic subjects is even their exclusion from the right of participation in procurement procedures for a period up to 3 years. The decision – making for these cases is the competence of the Agency of Public Procurement and this decision can be appealed only to the court. For this reason, is very important to be understood the process, compentences, the rights and responsibilities of all parties, as well as procedural steps that are followed. 
As in every other field of the administrative law, decisions of the Contracting Authorities are appealable. Two first levels of appeal are administrative ones, while in the third level; the appeal is done to the court. In this context, is very important to be explained the previsions of the law on public procurement on cases of appeal, legitimation  of parties, type of decisions that can be made in administrative levels, terms, etc. 

The main topics that will be elaborated     
· Competences of the Agency of Public  Procurement in the exclusion of economic operators from the right to participate in procurement procedures; discussions under the light of judicial practice; 
· Cases of exclusion;
· The initiation of the exemption request;
· Competences of the Agency of Public  Procurement;
· The process of the review of the decisions of the Contracting  Authorities in administrative level and the appeal to the court;  
· The right of appeal in the process of public procurement;  
· Terms of appeal;  
· Institutions where can be addressed the appeal; 
· Levels of appeal; 
· Cases of administrative investigations by the Agency of Public  Procurement;
· Competences of  the Agency of Public  Procurement  during the administrative investigation;
· Types of decision – making;
· The appeal to the court and judicial practice.

Methodology

The evidencing of terminology, concepts, principles and the most important theories used in the field of public procurement. Interaction and exchange of opinions, questions/answers, discussion of law and of theoretical texts. Discussion of concrete cases under the light of judicial judgments.

CASE STUDY   
Circumstances 


A contracting authority (CA) has developed a procurement procedure for works supervision. After having completed the process of the evaluation of offers, CA has declared the final classification of providing economic operators. From the day of the declaration of classification, CA has waited for the 7 day appeal deadline. 
The 7th day of the receiving of appeals is Sunday. CA on the 8th day (on Monday), has decided to declare the winner since up to the end of the 7th day there was no appealing to the CA. On the 8th day (on Moday) after  CA has declared the winner, to the CA  comes a request, however  CA did not examine the application considering it as an appeal submitted out of the legal term.  

Discussion by students, based on questions 
Is legal the decision of the CA to not accept the appeal?  
Should the CA have continued with the announcement of the winner?  
If the decision of CA is not fair, what are the legal instruments that should be used by the economic operator, to protect his own interests?  

Compulsory literature
· Arrowsmith, S., Procurement: Basic Concepts and the Coverage of Procurement Rules, Public Procurement Regulation-an introduction; online athttp://www.nottingham.ac.uk/pprg/documentsarchive/asialinkmaterials/publicprocurementregulationintroduction.pdf; 
· Kashta, R., E-procurement system in Albania, impact and lessons learned, available at http://www.ippa.org/IPPC5/Proceedings/Part2/PAPER2-5.pdf ;
· Kashta, R., Corruption and Innovation in the Albanian Public Procurement System, published in the Academicus International Scientific Journal, No. 10, 2014;
· Kashta, R., The legal competence of the Public Procurement Agency to exclude the economic operators from the right to participate in public procurement procedures; Treatment of this process from the court’ practice, published at Scientific Journal “Legal Studies” of Law Faculty, University of Tirana, No.1, 2014.

Albanian judicial practice 
· Decision no.12874/3640/ 2012,  Këlcyrë Municipalit  v KPP and  “Shpresa shpk”;
· Judgment  no.7038, date 5.7.2012,  of the First Instance Court, Tiranë, “Eurofab” Sh.p.k, v APP;
· Judgment no. 9725, date 1.10.2013, of the First Instance Court, Tiranë, “H.E.L.D.I” sh.p.k, v APP;  
· Judgment no. 269, date 17.10.2012, of the Criminal College of the High Court; 
· Judgment no. 198, date 12.6.2013, of the Criminal College of the High Court. 


ECJ cases 
· Case C-95/10 Strong Segurança SA v Município de Sintra and Securitas-Serviços e Tecnologia de Segurança w2011ç ECR I-01865; 
· Case C-368/10 European Commission v Kingdom of the Netherlands ECLI:EU:C:2012:284; 
· Case C-599/10 SAG ELV Slovensko a.s., FELA Management AG and others v Úrad pre verejné obstarávanie ECLI:EU:C:2012:191;
· Case C-159/11, Azienda Sanitaria Locale di Lecce and Università del Salento v Ordine degli Ingegneri della Provincia di Lecce and Others ECLI:EU:C:2012:817;
· Case C-218/11 Észak-dunántúli Környezetvédelmi és Vízügyi Igazgatóság (Édukövízig), Hochtief Construction AG Magyarországi Fióktelepe, noë Hochtief Solutions AG Magyarországi Fióktelepe v Közbeszerzések Tanácsa Közbeszerzési Döntőbizottság ECLI:EU:C:2012:643;
· Case C-386/11 Piepenbrock Dienstleistungen GmbH & Co. KG v Kreis Düren ECLI:EU:C:2013:385;
· Case C-465/11 Forposta SA and ABC Direct Contact sp. z o.o. v Poczta Polska SA ECLI:EU:C:2012:81;
· Case C-94/12, Sëm Costruzioni 2 SpA and Mannocchi Luigino DI v Provincia di Fermo ECLI:EU:C:2013:646;
· Case C-336/12 Ministeriet for Forskning, Innovation og Videregående Uddannelser v. Manova A/S ECLI:EU:C:2013:647;
· Case C-358/12 12 Consorzio Stabile Libor Lavori Pubblici v Comune di Milano ECLI:EU:C:2014:2063;
· Case C-470/13 Generali-Providencia Biztosito Zrt v Kozbeszerzesi Hatosag Kozbeszerzesi Dontobizottsag ECLI:EU:C:2014:2469;
· C-538/13 “eVigilo Ltd v Priešgaisrinės apsaugos ir gelbėjimo departamentas prie Vidaus reikalų ministerijos” ECLI:EU:C:2015:166;
· Summary and analysis of ECJ Judgments in the field of public procurements “Publication on ECJ”;
· BRIEF ANALYSIS OF THE CASE LAW OF THE EUROPEAN UNION IN THE FIELD OF PUBLIC PROCUREMENT (This material will be available to students by the Lecturer);
· Selected judicial judgments of the Court of Justice of the European Union on public procurements (2006-2014) (This material will be available to students by the Lecturer.)


Topic 16: The meaning and the legal regime of the administrative contract,  (2 classes)

Week twenty two   


Abstract/Topic description  
Apart of the administrative act, the administrative contracts are another method through which public administration acts, intending the realisation of its missions. The identification of administrative contracts and the judicial regime of public law applied to them is the object of this topic.

Self-study questions 
1. What are the criteria that qualify a contract as an administrative one and differs it by the contract of private law? 
2. What are the applied norms that are applied in an administrative contract?
3. Could the administrative court consider the validity of an administrative contract approved by law?

The main topics that will be elaborated     
· The identification of the administrative contract; administrative criteria;
· Conditions and requirements of the administrative contract;
· Administrative substitute contract;
· Invalidity, change, abrogation or withdrawal by the administrative contract;
· Administrative contract approved by law.

Methodology

Interaction and exchange of opinions, questions/answers, discussion of law and of theoretical texts, discussion of judicial judgments. 

Compulsory literature
· Lectures and case laws prepared by Sokol Sadushi;
· Sadushi, Sokol, Administrative Procedural Law, Tiranë, 2017;
· Dobjani, Erajd, A theoretical and practical treatise of administrative contracts in the Albanian law, Tiranë, 2017. 

Legislation 
· Code of Administrative Procedures, (1999);
· Code of Administrative Procedures, (2015).  


Topic 17: Special administrative contracts; public procurements; concessions; public private partnerships,  (2 classes)

Week twenty three

Abstract/Topic description  
This topic will analyse the main administrative contracts: public procurements; public private partnership.

Self-study questions 
1. Which is the differing criterion between public procurements, concessions and public private partnerships?   

The main topics that will be elaborated     
· Public procurement: parties, object and method of reward; 
· Concession: parties, object and method of reward of the concessionary;  
· Public – private partnership: parties, object and method of reward of the private partner.
· Financial and operational risk as a criterion of difference.


Methodology

Interaction and exchange of opinions, questions/answers, discussion of law and of theoretical texts, discussion of judicial judgments. 

Compulsory literature
· Lectures and case laws prepared by Prof. Assoc. Dr. Sokol Sadushi;
· Sadushi, Sokol, Administrative Procedural Law, Tiranë, 2017; 
· Dobjani, Erajd, A theoretical and practical treatise of administrative contracts in the Albanian law, Tiranë, 2017.

Legislation 
· Code of Administrative Procedures, (1999);
· Code of Administrative Procedures, (2015);  
· Law no. 9643, date 20.11.2006, on public procurement;  
· Law no. 125/2013, date 25.4.2013, on concessions and public – private partnership.

Topic 18: The impact of the European Law on the Albanian Administrative Law, (2 classes)

Week twenty four

Abstract/Topic description  
This topic elaborated a general observation on the application of the European Law in the Albanian legal – judicial domestic system. The ratification, in 2006, of Stabilisation and Association Agreement between Albania and European Community and member states (MSA, law no. 9590, date 27.7.2006, on the ratification of stabilisation and association agreement), created obligations for the albanian state in the field of the approximation of legislation. From the judicial analysis of the Article 70 of MSA, should be done the difference between the Albanian legislation inside the agenda of the approximation with the European legislation and the Albanian legislation out of the agenda of approximation with the European legislation. In the case when is discussed on legislation inside the approximation agenda, then the efficient application and its interpretation in complete accordance with the European Law, as it is interpreted and concepted by the Court of Justice of the European Union (CJEU), is an obligation for the Albanian state, the Albanian public administration and for the Albanian courts of all levels and judicial ranks. On the contrary, if we have to do with a legislation out of the agenda of approximation, then its application and interpretation under the European Law, as it is interpreted by the Court of Justice of the European Union (CJEU), is not an obligation for the Albanian state, the Albanian public administration and for the albanian courts of all levels and judicial ranks. In the Administrative Law, from provisions of Articles 70, 74 and 111 of the MSA, results that only the Albanian administrative legislation for public contracts is part of the agenda of approximation with the European law, while the Albanian legislation on public administration does not become part of the agenda of approximation, it is part only of the agenda of cooperation, where the Albanian atate may approximate, but is not obliged to. In the administrative law, these “not obligatory” fields of approximation have been general principles of the Administrative Law (principle of legitimacy, principle of transparency, principle of proportionalitym principle of justice and impartialness, principle of objectiveness, principle of parity and non-discrimination) as well as non-judicial administrative procedure (fair process, obligation for motivation/reasoning).


Self-study questions 
· What happens if the Albanian administrative law that regulates administrative contracts is not in harmony with the European Law?  EU law, concretely European directives on public contracts, should be implemented directly in the Albanian law of administrative contracts?
· Should the Albanian administrative courts interpret the general principles of the administrative law in harmony with the jurisprudence of the Court of Justice of the European Union (CJEU)? What about the rights of defense in the non-judicial administrative procedure?

The main topics that will be elaborated      
· Approximation legislation under SAA;
· The approximated administrative legislation;
· The Albanian administrative court and the EU Administrative Law.

Methodology

The evidencing of terminology, concepts, principles and the most important theories used in the field of public procurement. Interaction and exchange of opinions, questions/answers, discussion of law and of theoretical texts. Discussion of concrete cases under the light of judicial judgments. 

Exercise in group  (analysis of standards imposed in ECJ judgment making a comparison with the Albanian legislation.)   

Simmenthal v. Kelsenian doctrine 
An analysis on the Simmenthal case - 1978
 “A national court which is called upon, within the limits of its jurisdiction, to apply provisions of Community law is under a duty to give full effect to those provisions, if necessary refusing of its own motion to apply any conflict provision of national legislation, even if adopted subsequently, and it is not necessary for the court to request or await the prior setting aside of such provisions by legislative or other constitutional means.” 

Restriction of judicial appeal - Johnston case 
Johnston opoosed the negation from authorities of Northern Ireland of the renewal of employment contract as police officer claiming to have been victim of sex discrimination, Council Directive on equal treatment for men and women, 76/207/EEC, 9 February 1976.  

Temporary protection measure 
Standards of the temporary protection vs. expulsion; 
Case of Čonka v. Belgium, (Application no. 51564/99), Judgment, Strasbourg, 5 February, 2002, Final 05/05/2002; 
Case of Mamatkulov and Askarov v. Turkey, (Applications nos. 46827/99 and 46951/99), Judgment, Strasbourg, 4 February 2005. 

The review of an administrative act, Case of  Kühne & Heitz NV v Produktschap voor Pluimvee en Eieren
Under the ECJ, is going to exist as an obligation the review of a final administrative act, when according to domestic legislation, the administrative body has the authority to review final judgments.
 
Prohibition of  “reformatio in pejus”
In the case of Heemskerk & SCHAAP, ECJ is expressed that prohibition of  “reformatio in pejus” could be applied even in cases of the EU. 

Preliminary judgments of ECJ, Article 267 of the TFEU
National courts have the right to refer preliminarily the case, regarding the validity and interpretation of the EU law, in ECJ.   

The appealing of non final acts – Borelli case
When an administrative act of domestic law violates the rights that the individual enjoys by the EU law, has the right to appeal the legitimacy of this act to a national court, in spite of internal procedural law, that prohibits the appealing. 



Ex officio judgment - Van Schijndel
If a national court, notices in a trial that, EU law is applicable, is forced to avoid the national procedural law that hinders it from the judgment, even though parties in process have not claimed it. 

Compulsory literature 
· Lectures and case laws prepared by Prof. Assoc. Dr. Sokol Sadushi;
· Sadushi, Sokol, Administrative Court and Legal Control on Administration, Toena editions, Tiranë, 2014, pp. 84-117; 
· Dobjani, Erajd, A theoretical and practical treatise of administrative contracts in the Albanian law, Tiranë, 2017, pp. 105-115/587-614/762-766;
· Alimehmeti, E., Caka, F.,  Reflections on the application of the European Union law in the in the pre-membership phase of candidate countries, in the perspective of Albania and of the countries of the region,  “Jeta Juridike” Judicial Scientific Journal, no. 3, Viti XVI, Tiranë, September  2015, pp. 7-26;
· Kashta, R. (Shahollari), “Impact of European Union public procurement legislation on the Albanian public procurement system”, Dissertation for the scientific grade Doctor, Law Faculty, University of Tirana,  Dipartimento di Giurisprudenza, Universita’ degli Studi di Torino, Tiranë, 2015;
· Puto, E., Challenges for public administrations of candidate states regarding EU law and Costanzo obligation, published in, EU Administrative Law and its Impact on the Process of Public Administration Reform and Integration into the European Administrative Space of South East European Countries, SEELS Network, Skopje, October 2014, pp. 29-37;
· Alimehmeti, E., Puto, E., Legal system and judicial defense in EU, Cycle of lectures, Tiranë, 2014;
· Constitutional Court, judgments: no. 24, date 24.7.2009 (V – 24/09); no. 3, date 5.2.2010 (V – 3/10); Judgment no. 48, date 15.11.2013 (V-48/13); no. 14, date 21.3.2014 (V-14/14);
· Unifying Judgment of the United Colleges of the High Court, no. 1, date 17.1.2011, Arta Kokoshi;
· Judgment of the Civil College of the High Court no. 00-2011-47 (22), date 11.1.2011/19.1.2011, “Profil BSA” Company, “A & V Gas” Company Sh.a.;
· Unifying Judgment of the United Colleges of the High Court no. 2, date 27.3.2012, Filip Rroço etj., vs. Aleksandër Miraj;
· Judgment of the Administrative  College of the High Court, no. 00-2015-315 (42), date 23.1.2015, “Marketing and Distribution” Company sh.p.k vs. Commission of Public Procurement/Ministry of Internal Affairs; 
· CJEU judgment, case  C-12/86, date 30.9.1987, Meryem Demirel v. Stadt Schwäbisch Gmünd;

Legislation 
· Law no. 9590, date 27.7.2006, on the ratification of  Stabilisation and Association Agreement;
· Code of Administrative Procedures, (2015).

Topic 19: Discretion. The legal control of discretionary acts,  (2 classes)





Week twenty five


Abstract/Topic description  
Discretion is one of the special aspects of the way how administration exercises its power independently from other powers, but depending from law. The understanding of discretionary acts as well as domestic and international judicial practice will be elaborated in details in this topic. 

Self-study questions 
· Is it a choice between several solutions?
· Should the public body act? How, in what way should act?  
· Deviation from practice, is is an excess of discretion?  
· What are the undefined legal concepts?  
· Should be controlled judicially?   
· Does the non-reasoning of the act help in the control of discretion?

The main topics that will be elaborated      
· The concept on discretion;
· Discretion is not arbitrariness;
· The reasoning of the judgment and the principle of proportionality ; 
· Judicial control of discretionary acts;
· The excess and misuse of discretion;
· Non-defined legal concepts.

Methodology

Interaction and exchange of opinions, questions/answers, discussion of law and of theoretical texts, discussion of judicial judgments.
An assignment to be analysed by each candidate for magistrate.

Make an analysis of judgment no. 00-2015-3668, date 3.11.2015, of the Aministrative College of the High Court on the control of discretion. 


Questions 
· How do you consider the reasoning of the Court of Appeal? 
· Should conclude in the relevant case the court of appeal on the illegitimacy of discretionary will of the minister in the issued act?
· Has the Hight Court analysed the discretion of the public body and the judicial control on it? 
 
Compulsory literature
· Lectures and case laws prepared by Prof. Assoc. Dr. Sokol Sadushi;
· New Code of Administrative Procedures, (2015); 

Recommended literature 
· Sadushi, Sokol, Administrative Procedural Law;
· Commentary on the Code of Administrative Procedures, Toena  Editions, Tiranë, 2004, Completed re-edition. 

Legislation 
· Code of Administrative Procedures, (1999);
· Code of Administrative Procedures, (2015);  
· Law no.  49/2012, on the administrative courts and administrative disputes.

Topic 20: Administrative judgment: administrative lawsuits, competence, judicial procedure, judgment in the first instance administrative court,  (2 classes)

Week twenty six


Abstract/Topic description  
The importance of the activity of public administration, either considering the large competences to regulate socio – economic relations, or the  power of authority that is given to public administration, makes necessary the existence of counterweights,  so that public administration not to act without being controlled and without being punished so that to be respected the principle of legitimacy.  
The judicial control, as one of the types or ways of control that is done to public administration, should be understood as a control of the accordance of administrative actions (administrative acts, administrative contracts and other administrative actions) with conventional, constitutional and legal norms in force. This control is that which in the judicial doctrine is called judicial revies or control of legitimacy. This topic makes the analysis of the judicial administrative procedure, differently aid, the administrative judgment. 

Self-study questions 
· How is submitted the lawsuit?
· How is done the administrative assessment?
· How are performed preparatory actions?
· How is performed the claim insurance?
· What are the types of administrative lawsuits?
· What are the principles of administrative judgment?
· What are the criteria of competence of the administrative court?
· What are the features of the administrative trial in relation to civil procedure?

The main topics that will be elaborated      
· Submission of the lawsuit;
· Types of administrative lawsuits;
· Principles of administrative judgment;
· Preparatory actions;
· Notification;
· Judicial hearing;
· Insurance of the lawsuit;
· Judicial administrative procedure in the first instance;
· Judicial sentence. 

Methodology

Interaction and exchange of opinions, questions/answers, discussion of law and of theoretical texts, discussion of judicial judgments. 

Exercise in group


Case Law no. 1 
The first instance administrative court refuses to put the case out of judicial jurisdiction. The defendant party appeals the case to the High Court on the basis of Article 9 of the Law on Administrative Court.  

Questions 
· Is it right to be done appeal to the High Court for this case?
· Make an analysis of common and different points with the Article 59 of the CCP.
· Make an analysis of the relevant case.
 		
Case Law no. 2 
The defendant party, public body does not apply the second order of the court to submit evidences up to the first 5 days of the judicial hearing. Referring to the Article  26 of the Law on Administrative Court, the Court imposes a fine on the head of the public body. The public body submits evidences a day before the beginning of the judicial hearing. 

Questions 
· Is it right for the public body to submit evidences 1 (one) day before the hearing?
· What will decide the court?
· Make an analysis of this case. 
 
Compulsory literature 
· Lectures and case laws prepared by Prof. Assoc. Dr. Sokol Sadushi;
· Sadushi, Sokol, Administrative court and the legal control on administration: a comparative view on administrative law, Tiranë, 2014;
· Dobjani, Erajd, Judicial control on administrative activity, 2nd part, in the manual with co-authors Dobjani, Ermir, Toska, Elsa,;
· Puto, Erlir,  Administrative law, control on public administration, Tiranë, 2013.

Recommended literature  
· Sadushi, Sokol, Administrative Procedural Law, Tiranë, 2017;
· Commentary on the Code of Administrative Procedures, Toena  Editions, Tiranë, 2004, Completed re-edition; 
· Kondi, Thimjo, Judicial examination of the legitimacy of administrative acts, Judicial analysis,  Tiranë, 2002; 
· Caka, Bashkim, Judicial examination of the administrative activity, Commentary on the Code of Administrative Procedures, IPLS, Tiranë, 2003.

Legislation 
· Code of Administrative Procedures, (2015);  
· Law no.  49/2012, on the administrative courts and administrative disputes.

Topic 21: Jurisdiction and competence, differences between the administrative judgment and civil judgment, the avoidance of disputes between them, (2 classes)

Week twenty seven – by Ardian Dvorani

Abstract/Topic description  
Competences of the administrative court are oriented towards the resolution of judicial disputes, coming because of the administrative actions, unlawful interferences or the non-actions of public authorities. Not only the individual in front of public authority or applications that are submitted by the administrative organs versus the individual,  but also  the confrontation of administrative organs with each-other, are part of the subject competence of administrative courts. 

Self-study questions 
· Jurisdiction or competence?
· What is included in the competence of the administrative courts?
· What is relative jurisdiction?
· What is original jurisdiction?
· How is understood the restricted competence? 
· How are resolved the disputes of competences between courts? 
 

The main topics that will be elaborated      
· Competence of administrative courts; 
· Land competence, (relative jurisdiction);  
· Subject competence, (original jurisdiction);  
· Restricted competence;   
· Divergences of competences between courts. 

Methodology

Interaction and exchange of opinions, questions/answers, discussion of law and of theoretical texts, discussion of judicial judgments. 

Exercise in group
Case Law 
The First Instance Administrative Court, that in preparatory actions makes decision to put the case out of jurisdiction, reasoning that the plaintiff has not exhausted the administrative appeal. The party makes an appeal to the High Court under Article 9 of the Law on Administrative Court.    

Questions 
· Does the court have the right to make such a decision at this stage?  
· What will be the opinion of the Administrative College?  

Compulsory literature 
· Lectures and case laws prepared by Prof. Assoc. Dr. Sokol Sadushi;
· Sadushi, Sokol, Administrative court and the legal control on administration: a comparative view on administrative law, Tiranë, 2014;
· Dobjani, Erajd, Judicial control on administrative activity, 2nd part, in the manual with co-authors Dobjani, Ermir, Toska, Elsa,;
· Puto, Erlir,  Administrative law, control on public administration, Tiranë, 2013.

Recommended literature  
· Sadushi, Sokol, Administrative Procedural Law, Tiranë, 2017;
· Commentary on the Code of Administrative Procedures, Toena  Editions, Tiranë, 2004, Completed re-edition; 
· Kondi, Thimjo, Judicial examination of the legitimacy of administrative acts, Judicial analysis,  Tiranë, 2002; 
· Caka, Bashkim, Judicial examination of the administrative activity, Commentary on the Code of Administrative Procedures, IPLS, Tiranë, 2003.


Legislation 
· Code of Administrative Procedures, (2015);  
· Law no.  49/2012, on the administrative courts and administrative disputes.


Topic 22: Administrative appeal. Judgment in the Administrative Court of Appeal,  (2 classes)

Week twenty eight

Abstract/Topic description  
The right to appeal is considered as the opportunity of everyone to have the established procedural instruments, to oppose to a higher court the decision given by a lower court, guaranteeing the right to be confronted in all its levels.  
The right to appeal is aprocedural right, that serves to defend a right of substantial nature. Procedural applications of appeal are, first of all, in the function of the aaccess that the individuals should have to exercise efficiently the appeal versus the judicial judgment. This topic makes an analysis of the procedure of trial in the appeal.  

Self-study questions
· Is there a restriction of the right to appeal?
· What are the types of appeal?
· How is the form and content of the appeal?
· What is the term for the presentation and judgment of the appeal?
· On what legal causes is submitted the appeal?

The main topics that will be elaborated      
· The concept of the right to appeal and its restriction;
· Types of appeal instruments;
· The form and content of the appeal;
· The term for the submission and judgment of the appeal;
· Legal causes of the appeal;
· Serious procedural violations;
· The notice of the real state in a non-complete and wrong way;
· The wrong application of the substantial law. 

Methodology

Interaction and exchange of opinions, questions/answers, discussion of law and of theoretical texts, discussion of judicial judgments. 


Exercise in group
Case Law 
For the individual is issued an order by the Regional Directory of Taxes (notification  of obligation) to make a certain payment, considereding a rule that is imposed by a directive of the Minister of Finances. The individual is not addressed to the First Instance Administrative Court with  a lawsuit for the devalidation of the tax notification, but is addressed with a lawsuit to the Administrative Court of Appeal with object the abrogation of the directive of the Minister of Finances that has imposed some rules on the way of the payment of the tax by the private subject.  

Questions 
· Is the individual, in this case, legitimated, to oppose to the Administrative Court of Appeal the Directive of the MF as a normative act?  
· How will decide the Administrative Court of Appeal? 
 
Compulsory literature 
· Lectures and case laws prepared by Prof. Assoc. Dr. Sokol Sadushi;
· Sadushi, Sokol, Administrative court and the legal control on administration: a comparative view on administrative law, Tiranë, 2014;
· Sadushi, Sokol, Administrative Procedural Law, Tiranë, 2017. 

Legislation 
· Code of Administrative Procedures, (1999);  
· Code of Administrative Procedures, (2015);  
· Law no.  49/2012, on the administrative courts and administrative disputes.

Topic 23: Administrative recourse. Judgment in the Administrative College of the High Court,  (2 classes)

Week twenty nine

Abstract/Topic description  
The right to recourse is considered as an opportunity of everone to have certain procedural instruments, to oppose in the High Court the decision given by the Court of Appeal, guaranteeing the right to be confronted with justice in all its levels.
Procedural requirements of recourse are, after all, in the function of the access that individuals should have to exercise efficiently the appeal versus the judicial judgment. This topic makes an analysis of the procedure of judgment in the Administrative College of the High Court. 

Self-study questions 
· Is there any restriction of the right to recourse?
· How is the form and the content of the recourse?
· What is the term for the submission and examination of recourse?
· On what legal reasons is submitted the recourse? 

The main topics that will be elaborated      
· The concept on the right to recourse and its limitation; 
· The form and content of recourse;
· The deadline for the submission and examination of the recourse;
· Legal causes of the recourse;
· Serious procedural violations;
· The noticing of the factual state in a non-complete and wrong way;
· The wrong application of the material law. 

Methodology

Interaction and exchange of opinions, questions/answers, discussion of law and of theoretical texts, discussion of judicial judgments. 

Exercise in group
Case Law  no. 1
On the basis of the Article 9 of the Law on Administrative Court, the party submits an appeal in the Administrative College against the judgment of the First Instance Administrative Court that has put the case out of judicial jurisdiction. 
The claim of the applicant is that the First Instance Administrative Court,  in the phase of the execution of the case (the decision for the examination of evidences has not yet been taken) should not put the case out of jurisdiction, but should decide the refusal of the lawsuit.  

Questions 
· What should be the opinion of the ACHC?

Case Law  no. 2
The claim of the applicant in the application under the Article 9 of the Law on Administrative Court is that the Administrative Court has refused the taking of the case out of jurisdiction reasoning that the decision has been made for the examination of evidences.  

Questions 
· What should be the opinion of the ACHC?

Compulsory literature 
· Lectures and case laws prepared by Prof. Assoc. Dr. Sokol Sadushi;
· Sadushi, Sokol, Administrative court and the legal control on administration: a comparative view on administrative law, Tiranë, 2014;
· Sadushi, Sokol, Administrative Procedural Law, Tiranë, 2017.  


Legislation 
· Code of Administrative Procedures, (1999);  
· Code of Administrative Procedures, (2015);  
· Law no.  49/2012, on the administrative courts and administrative disputes.


Topic 24: The difference between the jurisdiction of the Administrative Court and the Constitutional Court on the control of the validity of normative acts and the individual administrative act,  (2 classes)

The thirtieth week


Abstract/Topic description  
The report on the control of consitutionality and legitimacy of the legal norms a discussable issue for the judicial doctrine and jurisprudence. In a democratic state of the rule of law, to make possible the priority of Constitution, the examination of the constitutionality of the judicial norm can not be done by excluding the control of legitimacy by the jurisdiction of the Constitutional Court. On the other hand, the control of the legitimacy of the judicial norm is not excluded by the jurisdiction of the administrative court. 

Self-study questions 
· Where stands the report between illegitimacy and unconstitutionality?
· Should be judged the validity of an individual act by the Constitutional Court?
· Should be judged the validity of a normative act by the Administrative Court?
· How should be avoided the jurisdictional dispute between the Constitutional Court and the Administrative Court of Appeal? 

The main topics that will be elaborated      
· The report between illegitimacy and unconstitutionality;
· The approach versus constitutionality and legitimacy of the act – as cause for the conflict of jurisdiction between courts; 
· The difference between the individual and normative act as an orientation for the separation of jurisdictions;
· Jurisdiction of the first instance administrative court to judge the validity of the individual acts of constitutional bodies;
· The jurisdiction of the Constitutional Court to judge the validity of an individual act;
· The judging of the decree of the President of the Republic by the administrative court;
· The avoiding of the jurisdictional conflict as a duty of every court. 

Methodology

Interaction and exchange of opinions, questions/answers, discussion of law and of theoretical texts, discussion of judicial judgments. 

Exercise in group
Case Law  
In the meaning of the Article 131 of the Constitution, an association that defends the interests of accountants goes to the Constitutional Court for the devalidation as anti-constitutional of a judgment of the CM.
At the same time, this association, referring to the Article 10, point 2/b of the Law on Administrative Court, goes to the Administrative Court of Appeal with object the devalidation as illegal of this normative act.

Questions 
· Is there any legitimacy to go to the Constitutional Court?
· Is there any legitimacy to go the the Administrative Court of Appeal?
· How should act the court in these cases? 


Compulsory literature
· Lectures and case laws prepared by Prof. Assoc. Dr. Sokol Sadushi;
· Sadushi, S., Constitutional Law under development, Toena edition, 2012;
· Sadushi, Sokol, The Administrative Court and the legal control on administration: a comparative view on administrative law, Tiranë, 2014;
· Sadushi, Sokol, Administrative Procedural Law, Tiranë, 2017. 

Legislation 
· Constitution of the Republic of Albania;
· Code of Administrative Procedures, (1999);
· Code of Administrative Procedures, (2015);  
· Law no. 49/2012, on administrative courts and administrative disputes.

[bookmark: _Toc14875962]
3. Evaluation  

The evaluation of the course of Administrative  Law is done in two forms, as follows: 

The continuous evaluation 
The annual evaluation of the subject, that is done by test, in the period May – June, at the end of every academic year. 
The test is done in the written form and is secreted. 

The total of the valid points for the evaluation od candidates for every subject at the end of the year will be 100 points: 
1. 30 points will be the continuous evaluation; 
2. 70 points will be the evaluation of the test of the subject.   
During the process of continuous evaluation, will be analysed course assignments, essays, projects given to be prepared in the written form, activation, the oratory and reasoning logic in the interactive discussion, etc. For the final evaluation will be prepared the thesis, which is dividided in fourt parts: the first part has the analysis of some basic concepts of the Administrative Law;  the second part has theoretical analysis of the relevant issue; the third part has the case la, withsome questions that need answers in the meaning of the resolution of the case law and the fourth part has a test with alternative solu. 
[bookmark: _Toc14875963]
Study and teaching load

In this section is given the total of teaching load. 

The advantage of the presentation of the study load in a separate session is the possibility of coordination for all courses, to see the total study load of students. 

Normally the teaching load (i.e. the load of the lecturer) is not reflected in teaching programs, because the education program is composed chiefly for candidates. 

The teaching load of the lecturer is an administrative problem of the institution. 
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1. General Framework


1.1 Course description


European Union Law is the subject that explains the basic principles, institutional context and four fundamental freedoms of the European Union. This course intends to consolidate the information of candidates for magistrate firstly in relation to institutional legal framework, horizontal and vertical division of powers in the EU and the relation between the national legal order and the legislation of the European Union. 

An important place in this context has the analysis of the nature and the application of the principles of supremacy, direct effect and of the principle of proportionality, principles elaborated by the jurisprudence of the Court of Justice of the European Union. Also, the principle of subsidiarity, the principles of state responsibility, protection of the fundamental rights of citizens of the European Union, will be part of theoretical and practical analysis all along this course. 

Since the main principles of the juridical order of the European Union will be analysed by means of the jurisprudence of the Court of Justice of the European Union, a specific topic will be dedicated to the functioning of this court and to special types of lawsuits that may be done by member states, institutions of European Union and European citizens. 

In the second part, the analysis will be concentrated on the four fundamental freedoms of the EU, i.e. the freedom of the movement of persons, the free movement of goods, services and free movement of capital. All these will be analysed under the perspective of the jurisprudence of the European Union and will be combined even with the obligations of the Stabilisation and Association Agreement that Albania has signed with the European Union. 

1.2 The main course objective


The main objective of this subject is to present candidates for magistrate with the jurisprudence of   the Court of Justice of the European Union on the fundamental principles of the European Union law (supremacy, direct effect, proportionality, etc.), juridical order, institutional context and the four fundamental freedoms of the EU. 

At the end of this course, candidates for magistrate will be able to be orientated easily on the main precedents of the European Union (leading cases) in relation to principles, institutions and four freedoms. Candidates for magistrate will have the opportunity to become skillful on search engines of the European Union to find new cases, to develop the analysis and the juridical reasoning for the resolution of cases and to be familiarized on the way how the Court of Justice of the European Union has interpreted certain topics of the Treaty.  

1.3 Combination with other courses 


The course of the European Union Law is combined with some other courses at the School of Magistrates. 

It is combined with the Administrative law, in topics that are related with the European Administrative Law and the European Administrative Space.

It is combined with the Human Rights Law in topics such as:

The application of human rights from the European Union in the perspective of the European Court of Human Rights (Bosphorous case, etc.,) as well as the application of human rights in the European Union from the Court of Justice of the European Union (Strauder case, Melloni case, Taricco case, Charter of  Fundametal Rights of the European Union , etc.).

2. The course


2.1 Teaching objectives


In this section is analysed the main objective in concrete teaching objectives. In relation to competencies that these teaching objectives intend to consolidate, there are two approaches. In the first approach competencies are not listed in the course program, while in the second approach competencies are listed in the program. In spite of the selected approach has to be considered that competencies at in the attention of the lecturer that makes the program, since they establish teaching objectives.  

Teaching objectives

To achieve the main objective (See 1.2 The main course objective), the course intends to achieve the concrete teaching objectives as follows: 

1. Understanding

The participant has the capacity to understand, to explain, to identify, to classify and to discuss concepts, principles and the main institutes of the European Union Law.   

2. Implementation

The participant is able to use theoretical knowledge on concepts, principles and the main institutes of the European Union Law in factual situations. At the end of the course, he/she is going to be able:


1. To have knowledge on the European Union and the division of competencies between this entity and member states;
2. To understand the way of functioning of the legal order of the European Union with the internal law and principles of supremacy, direct effect and proportionality;
3. To understand other basic principles, such as: the principle of subsidiarity, of transparency, the principles  of state responsibility;
4. To analyse the ECJ jurisprudence and to make independent research on the European Union law. 

3. Analysis


The participant is able to identify the relevant facts and to analyse legal frameworks so that to create an opinion based on all relevant data. At the end of the course, he/she is going to be able:


· To identify clearly the institutional and legal context of the European Union; 
· To be well-oriented with the jurisprudence of the Court of the European Union on the division of competencies, fundamental principles;
· To identify the legal basis for the resolution of different cases, to analyse, quote the relevant jurisprudence and to resolve conflicts or judicial cases that become present. 

4. Evaluation/creation


The participant is able to express his/her opinion clearly in reasoned and argumented procedural acts. At the end of the course, he/she is going to be able:


· To know how to develop analytically an analysis of the European legal and institutional context;
· To analyse and reason the resolution of a possible case, using correctly the legal basis and the ECJ jurisprudence;
· To formulate briefly and concisely the arguments that led to the taking of the decision.  

Competences /skills 


Competences that will be consolidated with these teaching objectives are:


Competence A: Deep procedural/material knowledge from home/European jurisprudence


· To have clear and deep theoretical knowledge on concepts, principles and main institutes, in the European Union Law, combined with practical aspect, by identifying distinctions between institutes in different fields of law;
· To know and evaluate deeply the attitudes and interpretations of doctrinal value in the judicial practice of the country and to follow on an updated basis the European jurisprudence that is applicable in the Albanian context (ECtHR, ECJ, etc.);
· To identify legal cases that appear in a factual situation, to establish its legal basis, to identify and to be conscious for legislative aims.  

Competence B: Capacitation in preliminary actions/investigations and the preparation of the judicial séance


· To study the file/material so that to establish the nature of the conflict,event,case,the main facts as well as the relevant legal basis  (the law, judicial practice, the doctrine, judicial policies);
· To establish the social context and jurisprudence related to the case. 

Competence C: Capacitation in the judicial debate  

· To summarise correctly and to make questions so that to control the limits of the understanding of the case, to collect the missing information or the information that is not clear on facts and viewpoints of importance for the judgment by constructing the strategy of questions and of confrontations so that to clarify divergences. 

Competence D: Capacitation in the preparation of acts and the making of judgments

· To assess the competence and the acceptability in European matters;
· To express him/herself  clearly and correctly, in a proper and understandable language fundamental notions;
· To listen, react and comment effectively and constructively the ideas expressed by colleagues, within a certaim time, by proposing alterations considered as necessary, to defend his/her opinion decisively, and when is necessary to give up;
· To establish, debate and apply the material law, the jurisprudence and the doctrine in the concrete case;
· To become able for the preparation of a well - structured and argumented sentence based on the achieved claims, on cases of the fact and of the law. 

Competence F: Cooperation, transparency and communication


· To discuss cases thay may be connected with different disputes between colleagues;
· To identify the cases and to contribute in the taking of collegial judgments;
· To be transparent by respecting the diversity, confidentiality and the principles of the protection of personal data;
· To communicate with a clear, proper and transparent language with colleagues, to listen the opposite opinions, to be open-minded and to reflect on criticisms made on him/her.

2.2 The content of the course


European Union Law intends to provide magistrates with practical knowledge on the law of the European Union. This course is composed of two parts. In the first part is analysed the legal and institutional context of the European Union. In this part, magistrates will have the opportunity to understand the division of vertical and horizontal competencies of the European Union, explicit and implicit competencies of the European Union, as well as other administrative principles such as, subsidiarity, proportionality, etc. 

A special place is going to have the topic of the integration of the European law with legal national order of member states as well as with international legal order. In this context will be analysed the principle of supremacy and the principle of direct effect, not being concentrated on the basic concepts elaborated by the jurisprudence of the years 1960, but by considering the most recent cases of the  ECJ and analyzing the evolution of these principles. 

In the second part of this course will be analysed four fundamental freedoms of the European Union that compose the four freedoms of common European market. European integration was born as an economic integration and the elements of this process are essential to understand in its entirety the European construction, as well as the reason of many reforms in years. 

The European economic integration has passed in four phases: Free-trade zone, Customs union, Common market and Economic union. Economic union is a common market created between some states, id est states that form today the European Union, that by agreements decide to unify even certain policies, such as for example monetary policy, structural policy, regional policy, competition policy or agricultural policy. 

The Economic union or differently called the European single market cannot be understood, without understanding the dimension and the way of functioning of the Common market. For this reason, the Common market and its four fundamental freedoms: Free movement of goods, persons, services and capital have a special space in the context presented in this course, by creating to the candidate for magistrate a clear view of concrete steps for the integration as well as of practical difficulties it has experienced. 

Initially, the analysis along this course will be focused on a retrospective view of historical circumstances of the beginning of the European cooperation and will be examined chronologically the progress of reforms done in over 5 decades. Later on, will be done an individual analysis of the four freedoms of the Common market, considering them under the perspective of the jurisprudence of ECJ, as well as of different reforms composed by the European Commission. 

A practical importance has also the analysis of Stabilisation and Association Agreement and of relevant articles of this agreement that guarantee the free movement of goods, of persons, of capital and of services in the Free-trade zone created between Albania and European Union in this pre-adherence phase. 

The last two classes of this course will be done in the form of classes of practice, where students will make the presentation of their scientific research, of the analysis of cases and of doctrinal debates. 

Topics that will be elaborated in the course of the European Union Law are as follows: 


· The institutional context of the European Union (3 classes), E. Muharremaj;
· Free movement of goods in the EU  (4 classes), F.Caka;
· Freedom of Establishment and Freedom to Provide Services (2 classes), F.Caka;
· State aid (2 classes), F.Caka;
· The legal order of the European Union, the report with the right of member states and with the international law (3 classes), E.Muharremaj;
· The Court of Justice of the European Union and legal defense (3 classes),  E Muharremaj;
· The protection of the fundamental rights and freedoms of the EU(2 classes),  F.Caka;
· Judicial defense in the national courts of EU member states  (2 classes),  E Muharremaj;
· The freedom of the movement of persons in the European Union. EU citizenship  (4 classes),  E Muharremaj;
· The right of competition in the EU: prohibition of secret treaties and of the abuse with the dominant position in the market (2 classes), E Muharremaj; 
· Principles of EU Administrative Law (2 classes), E. Muharremaj, S. Sadushi; 
· Integration of Albania and of the Western Balkans in the European Union. The Stabilisation and Association Agreement Albania – EU (4 classes),  E Muharremaj;
· Practical class: cases of the CJEU jurisprudence (3 classes),  F.Caka.



2.3 Structure and methodology


In this section will be elaborated the content of the course for every week.

1.	Topic: The institutional context of the European Union (3 classes)


Topic description/Abstract

This topic intends to present candidates for magistrate with the main institutions of the European Union, with their functioning and evolution. Part of this topic is going to be even the division of powers and competences, the principle kompetenz-kompetenz, vertical and horizontal division of powers and implicite competences of the European Union. All these principles will be seen based on the jurisprudence of the Court of Justice of the European Union.  




Self-study questions


The division of implicite and explicite competences of the European Union. 

The main topics that will be elaborated 


· Commission, Parliament, Council, Council of Europe.
· Community and intergovernmental methods of decision-making; Legislative procedures of the European Union;
· Horizontal and vertical division of competences in the European Union;
· Explicite and implicite competences of the European Union.  

Methodology 


1. Socratic method – this is the classic method, under which a number of questions will be done in fron of the auditorium. Generally will be used to understand the level of the auditorium and to see how many students have participated in certain cases. This method will be used to encourage the debate and to simulate critical thinking. 
2. Scheme and diagram – so that to be synthesized the shared information, scheme and diagram will help students to have all the picture of the process. Students who are able to synthesise their information in charts and diagrams have a clear information and clear understanding of the topic. 
3. Cases – this will help in the process of gained knowledge and their implementation in practice. Students are more interested when they are encouraged to resolve a problem and are ready to collect information on a certain case, when they know this will help them to achieve a specific result. Cases may be hypothetical or from practice. 

2. Topic: The legal order of the European Union, the report with the right of member states and with the international law (3 classes)
 

Topic description/Abstract


This topic intends to present candidates for magistrate with the legal instruments of the European Union. They will be presented with the main acts, such as: Regulations, Directives, Judgments, Opinions and Recommendations; they will be presented with the main characteristics of these acts and with their judicial power. An important part of this topic is also the method of integration of the EU Law in the legal order of national states and the report with other international agreements.  

Self-study questions


The report of international agreements that relates the EU with member states and the European juridical order.



The main topics that will be elaborated 


1. Juridical instruments of the European Union.
2. Principle of supremacy, the direct effect and the responsibility of states.
3. International agreements in report with the European law, such as GATT, WTO, UNO Resolutions and the integrartions of other international agreements with the European juridical order. 

Methodology 


1. Socratic method – this is the classic method, under which a number of questions will be done in fron of the auditorium. Generally will be used to understand the level of the auditorium and to see how many students have participated in certain cases. This method will be used to encourage the debate and to simulate critical thinking. 
2. Scheme and diagram – so that to be synthesized the shared information, scheme and diagram will help students to have all the picture of the process. Students who are able to synthesise their information in charts and diagrams have a clear information and clear understanding of the topic. 
3. Cases – this will help in the process of gained knowledge and their implementation in practice. Students are more interested when they are encouraged to resolve a problem and are ready to collect information on a certain case, when they know this will help them to achieve a specific result. Cases may be hypothetical or from practice. 

3. Topic: The Court of Justice of the European Union and legal defense (3 classes)


Topic description/Abstract

This topic intends to present candidates for magistrate with the manner of the functioning of the EU Courts, the Court of Justice of the European Union and the General Court. This topic intends also to elaborate the juridical instruments/lawsuits that are used at the Court of Justice of the European Union, as well as relations of courts of member states with the Court of Justice of the European Union, in the context of prejudgment procedure. 

Self-study questions

· Legitimation of natural persons at the Court of Justice of the European Union;
· Relations of the courts of member states with the Court of Justice of the European Union in the context of prejudgment procedure.  

The main topics that will be elaborated 

· Court of Justice of the European Union; 
· General Court of the European Union; 
· Lawsuit for the violation of the Treaty, lawsuit for the annulment of administrative acts, lawsuit for non-action of the European Union institutions; 
· Prejudgment procedure and its importance for the uniform implementation of the European law. 

Methodology 


1. Socratic method – this is the classic method, under which a number of questions will be done in fron of the auditorium. Generally will be used to understand the level of the auditorium and to see how many students have participated in certain cases. This method will be used to encourage the debate and to simulate critical thinking. 
2. Scheme and diagram – so that to be synthesized the shared information, scheme and diagram will help students to have all the picture of the process. Students who are able to synthesise their information in charts and diagrams have a clear information and clear understanding of the topic. 
3. Cases – this will help in the process of gained knowledge and their implementation in practice. Students are more interested when they are encouraged to resolve a problem and are ready to collect information on a certain case, when they know this will help them to achieve a specific result. Cases may be hypothetical or from practice. 

4. Topic: The protection of the fundamental rights and freedoms of the EU (2 classes)


Topic description/Abstract

This topic intends to present candidates for magistrate with the manner and the importance of the fundamental rights in the European Union. Although not foreseen in the basic treaties of the European Union, fundamental rights of the European Union were considered by the Court of Justice of the European Union as basic principles of the European juridical order (Stauder case). Despite the practical cases of the Court of Justice of the European Union, in this topic will be elaborated even the EU Charter on the fundamental rights and freedoms, methods of its application in the European Union and the report with the European Convention on Human Rights (ECHR).  

Self-study questions

· The direct effect of the EU Charter on the fundamental rights and freedoms in the European juridical order.
· The report of the EU Charter on the fundamental rights and freedoms with  the European Convention on Human Rights, Opinion 2/13 of the the Court of Justice of the European Union on the adherence of the European Union in the European Convention on Human Rights.


The main topics that will be elaborated 

· Fundamental rights of the European juridical order. Fundamental rights and treaties: The Unique European Act, the Maastricht Treaty, the Treaty of Amsterdam and the Treaty of Lisbon: anticipations of the fundamental rights in the level of the EU treaties. Fundamental rights in the jurisprudence of the Court of Justice of the European Union (Stork, Sgarlata, Stauder, Detiček cases, etc.).
· EU Charter on the fundamental rights. 
· Horizontal clauses of the EU Charter on the fundamental rights and freedoms.
· The report of the EU Charter on the fundamental rights and freedoms with the European Convention on Human Rights. 

Methodology 


1. Socratic method – this is the classic method, under which a number of questions will be done in fron of the auditorium. Generally will be used to understand the level of the auditorium and to see how many students have participated in certain cases. This method will be used to encourage the debate and to simulate critical thinking. 
2. Scheme and diagram – so that to be synthesized the shared information, scheme and diagram will help students to have all the picture of the process. Students who are able to synthesise their information in charts and diagrams have a clear information and clear understanding of the topic. 
3. Cases – this will help in the process of gained knowledge and their implementation in practice. Students are more interested when they are encouraged to resolve a problem and are ready to collect information on a certain case, when they know this will help them to achieve a specific result. Cases may be hypothetical or from practice.


5. Topic: Judicial defense in the national courts of EU member states (2 classes)  

Topic description/Abstract

This topic intends to elaborate for candidates for magistrate the application of the direct effect of the European Law in national legal order of member states. In this topic will be elaborated the obligation of member states to guarantee the defense of the rights in their national orders and the direct horizontal effect. A special place will have the analysis of the monitoring that the European Union does to the application of the direct effect by member states.



Self-study questions

· The direct effect of the European Law in national judicial orders of member states and the role of the European Court of Justice in their development.


The main topics that will be elaborated 

· The direct effect and the idea of the European law; 
· The direct impact and the development of individual rights; 
· The obligation of member states to guarantee the protection of the rights in their national orders; 
· Direct horizontal impact;  
· Supervision by the European Union of the application of the direct impact by member states, etc.  

Methodology 


1. Socratic method – this is the classic method, under which a number of questions will be done in fron of the auditorium. Generally will be used to understand the level of the auditorium and to see how many students have participated in certain cases. This method will be used to encourage the debate and to simulate critical thinking. 
2. Scheme and diagram – so that to be synthesized the shared information, scheme and diagram will help students to have all the picture of the process. Students who are able to synthesise their information in charts and diagrams have a clear information and clear understanding of the topic. 
3. Cases – this will help in the process of gained knowledge and their implementation in practice. Students are more interested when they are encouraged to resolve a problem and are ready to collect information on a certain case, when they know this will help them to achieve a specific result. Cases may be hypothetical or from practice.


6. Topic: Principles of EU Administrative Law (2 classes)

Topic description/Abstract

This topic intends to present candidates for magistrate with the principles of the European administrative structure. In this topic will be elaborated important administrative principles such as: the principle of subsidiarity, the principle of proportionality, the principle of transparence, etc. A specific place is going to have the analysis of the European administrative space.





Self-study questions

The principles of subsidiarity, of proportionality, of juridical safety and of legitimate expectancies, of non-discrimination and transparency in the European Union and the role of the Court of Justice of the European Union in their development. 


The main topics that will be elaborated 

· The European administrative space.
· The principle of proportionality.
· The principle of subsidiarity.
· The principle of of juridical safety and of legitimate expectancies.
· The principle of non-discrimination.
· The principle of transparency, etc.


Methodology 


1. Socratic method – this is the classic method, under which a number of questions will be done in fron of the auditorium. Generally will be used to understand the level of the auditorium and to see how many students have participated in certain cases. This method will be used to encourage the debate and to simulate critical thinking. 
2. Scheme and diagram – so that to be synthesized the shared information, scheme and diagram will help students to have all the picture of the process. Students who are able to synthesise their information in charts and diagrams have a clear information and clear understanding of the topic. 
3. Cases – this will help in the process of gained knowledge and their implementation in practice. Students are more interested when they are encouraged to resolve a problem and are ready to collect information on a certain case, when they know this will help them to achieve a specific result. Cases may be hypothetical or from practice. 


7. Topic: The freedom of the movement of goods in the European Union (4 classes)



Topic description/Abstract

This topic intends to present candidates for magistrate with the liberalization of the movement of goods in the EU. Magistrates will be informed on the main anticipations of the EU Treaty on the free movement of goods, different obstacles and cases of practice of the Court of Justice of the European Union.



Self-study questions


Selling arrangements after Keck & Mithouard.  


The main topics that will be elaborated 


· Customs tariffs and tariffs having equivalent effect with  customs duties,  (Article 30 of  TFEU); 
· Quantitative restrictions and measures having equivalent effect with  quantitative restrictions, (Article 34 of  TFEU);  
· Discriminatory and protectionist taxation,  (Article 110 of  TFEU); 
· Justification and proportionality of restrictions.  


Methodology 


1. Socratic method – this is the classic method, under which a number of questions will be done in fron of the auditorium. Generally will be used to understand the level of the auditorium and to see how many students have participated in certain cases. This method will be used to encourage the debate and to simulate critical thinking. 
2. Scheme and diagram – so that to be synthesized the shared information, scheme and diagram will help students to have all the picture of the process. Students who are able to synthesise their information in charts and diagrams have a clear information and clear understanding of the topic. 
3. Cases – this will help in the process of gained knowledge and their implementation in practice. Students are more interested when they are encouraged to resolve a problem and are ready to collect information on a certain case, when they know this will help them to achieve a specific result. Cases may be hypothetical or from practice.

8.Topic: The freedom of the movement of persons in the European Union (4 classes)

Topic description/Abstract

This topic will be analysed as a continuity of the analysis of the free movement of persons in the European Union. The topic initially will analyse the evolution of modern citizenship, up to the formation of the concept of European citizenship. The analysis will continue with the nature of the EU citizenship, (Articles 20, 21 of TFEU).  




Self-study questions

· The right to move freely within the territory of the Member States with the intention to be employed, in the context of the Article 45 of TFEU;
· The right to move and reside freely, in the context of Directive 2004/38; 
· The test of the effective enjoy of rights after Zambrano case.
· The evolution of modern citizenship, the concept of European citizenship and the rights deriving from it.


The main topics that will be elaborated 
· The freedom of movement for workers, (Article 45 of TFEU); 
· The free movement for EU citizens, (Articles 20, 21 of TFEU); 
· Thet rights that enjoy the European Union citizens under the secondary legislation of the European Union and restrictions, (Regulation 1612/68, Council Directive 68/360/EEC, Directive 2004/38/EC, Regulation 492/2011).
· European citizenship;
· Citizenship, equality and social assistance;
· Citizenship and the right to family life;
· Citizenship and the rights of the child;
· Non-EU nationals and their rights.



Methodology 


1. Socratic method – this is the classic method, under which a number of questions will be done in fron of the auditorium. Generally will be used to understand the level of the auditorium and to see how many students have participated in certain cases. This method will be used to encourage the debate and to simulate critical thinking. 
2. Scheme and diagram – so that to be synthesized the shared information, scheme and diagram will help students to have all the picture of the process. Students who are able to synthesise their information in charts and diagrams have a clear information and clear understanding of the topic. 
3. Cases – this will help in the process of gained knowledge and their implementation in practice. Students are more interested when they are encouraged to resolve a problem and are ready to collect information on a certain case, when they know this will help them to achieve a specific result. Cases may be hypothetical or from practice.

9.	Topic: Freedom of Establishment and Freedom to Provide Services (2 classes)

Topic description/Abstract

This topic will be treated as a continuity of the analysis of the free movement of capital, the freedom of reside and the providing of services, being focused on these recent ones. The topic will analyse initially the concept of providing services and restrictions on them, continuing with the horizontal application of the Article 56 of TFEU, the relation of this recent one with the concept of the state of social welfare, the analysis of Directive 2006/123, on services in the internal market, etc.   

Self-study questions 

· Freedom to Provide Services.

The main topics that will be examined

· Freedom of placement of self-employed persons and freedom of placement of legal persons;
· The concept of the providing of service;
· Legal restrictions under the providing of services;
· The difference between the freedom of placement and the providing of services.  


Methodology 


1. Socratic method – this is the classic method, under which a number of questions will be done in fron of the auditorium. Generally will be used to understand the level of the auditorium and to see how many students have participated in certain cases. This method will be used to encourage the debate and to simulate critical thinking. 
2. Scheme and diagram – so that to be synthesized the shared information, scheme and diagram will help students to have all the picture of the process. Students who are able to synthesise their information in charts and diagrams have a clear information and clear understanding of the topic. 
3. Cases – this will help in the process of gained knowledge and their implementation in practice. Students are more interested when they are encouraged to resolve a problem and are ready to collect information on a certain case, when they know this will help them to achieve a specific result. Cases may be hypothetical or from practice.

10. Topic: The right of competition in the EU: prohibition of secret treaties and of the abuse with the dominant position in the market, Week 10,  (2 classes) 

Topic description/Abstract

This topic intends to present candidates for magistrate with the European Union competition law. The topic will analyse initially the aims and objectives of the competition law, the institutional structure for the guaranteeing of its application in practice,  cooperatin with the Commission and with national authorities of the competition of Member States, procedural steps for the investigation and sanctions in cases of violation, policies of the imposing of sanctions and their facilitation in cases of cooperation with authorities, the stay of civil lawsuits to ask for compensation of damage from private parties in cases of violations, etc. Articles 101-106 of TFEU will be analysed in details, as well as provisions of Council Regulation (EC) No 1/2003 on the implementation of the rules on competition.   

Self-study questions 

Consumer rights protection and norms of competition law. 

The main topics that will be examined

· Articles 101-106 of TFEU: agreement or category of agreements between undertakings, decisions by associations of undertakings and concerted practices; 
· The obstacling, restriction or deviation of competition; 
· Exceptional cases of the non-application of the norms of competition law; 
· Prohibition of abuse with the dominant position in the market; 
· Antitrust policies and monopolies; 
· Regulation (EC) No 1/2003 on the implementation of the rules on competition; 
· Directive 2014/104/EU of the European Parliament and of the Council on certain rules governing actions for damages under national law for infringements of the competition law provisions of the Member States and of the European Union.  

Methodology 


1. Socratic method – this is the classic method, under which a number of questions will be done in fron of the auditorium. Generally will be used to understand the level of the auditorium and to see how many students have participated in certain cases. This method will be used to encourage the debate and to simulate critical thinking. 
2. Scheme and diagram – so that to be synthesized the shared information, scheme and diagram will help students to have all the picture of the process. Students who are able to synthesise their information in charts and diagrams have a clear information and clear understanding of the topic. 
3. Cases – this will help in the process of gained knowledge and their implementation in practice. Students are more interested when they are encouraged to resolve a problem and are ready to collect information on a certain case, when they know this will help them to achieve a specific result. Cases may be hypothetical or from practice. 



11. Topic: The right of competition in the EU II: State aid (2 classes) 

Topic description/Abstract

This topic will be elaborated as a continuity of the analysis of the European Union competition law. The topic will elaborate initially the concept of state aid that is considered illicit in the EU and in opposition with Treaties, [Article 107(1) of TFEU]. Also, will be analysed the notion of allowable state aid and state aid that may be allowed, state aid as well as services of general economic interest. 
 
Self-study questions 

State aid and the distortion of the free market and competition. 

The main topics that will be examined

· The notion of state aid in the European Union;
· State aid that influences the market and distorts competition;
· Allowable state aid and state aid that may be allowed;
· State aid and services of general economic interest.

 
Methodology 


1. Socratic method – this is the classic method, under which a number of questions will be done in fron of the auditorium. Generally will be used to understand the level of the auditorium and to see how many students have participated in certain cases. This method will be used to encourage the debate and to simulate critical thinking. 
2. Scheme and diagram – so that to be synthesized the shared information, scheme and diagram will help students to have all the picture of the process. Students who are able to synthesise their information in charts and diagrams have a clear information and clear understanding of the topic. 
3. Cases – this will help in the process of gained knowledge and their implementation in practice. Students are more interested when they are encouraged to resolve a problem and are ready to collect information on a certain case, when they know this will help them to achieve a specific result. Cases may be hypothetical or from practice.

12. Topic: Integration of Albania and of the Western Balkans in the European Union. The Stabilisation and Association Agreement Albania – EU  (4 classes)  

Topic description/Abstract

This topic intends to present candidates for magistrate with the nature of the Stabilisation and Association Agreement, as well as specific regulations of the Stabilisation and Association Agreement Albania – EU. A special place in this analysis will have the analysis of the provisions of the Stabilisation and Association Agreement which are similar to provisions of the EU Treaty, especially four freedoms of common market.
Self-study questions

Integration of Western Balkans countries in the European Union, regional approach of the EU versus the individual approach, multilaterial political dialogue and judicial aspects of regional initiatives, process of integration of Albania in EU.

The main topics that will be elaborated 

The judicial analysis of issues related to:
· The reviewed methodology of the EU enlargement;
· The opening of negotiantions with candidate countries;
· EU initiative on Western Balkans;
· Specific provisions of the  Stabilisation and Association Agreement Albania – EU.

Methodology 


1. Socratic method – this is the classic method, under which a number of questions will be done in fron of the auditorium. Generally will be used to understand the level of the auditorium and to see how many students have participated in certain cases. This method will be used to encourage the debate and to simulate critical thinking. 
2. Scheme and diagram – so that to be synthesized the shared information, scheme and diagram will help students to have all the picture of the process. Students who are able to synthesise their information in charts and diagrams have a clear information and clear understanding of the topic. 
3. Cases – this will help in the process of gained knowledge and their implementation in practice. Students are more interested when they are encouraged to resolve a problem and are ready to collect information on a certain case, when they know this will help them to achieve a specific result. Cases may be hypothetical or from practice.


13. Topic: Practical classes on certain cases of the Court of Justice of the European Union, Week 14, (2 classes) 

Topic description/Abstract


This topic is going to be one class of practice that intends to capacitate students to resolve and present cases of the Court of Justice of the European Union. Every student will prepare in the written form a certain case and will present it for discussion with colleagues. Cases that will be chosen by students are going to be within the context of this program.  





Literature and study materials  

Literature of the course and the necessary study materials for the elaboration of the lesson will be listed in this section.


Obligatory literature 


· Cana, E., Bano, S., European Union Law.
· Zajmi, I., European Law, Tirana, 2009, ninth edition, OMBRA Gvg, ISBN 9789995672614, Tirana, 304 pp.
· Zajmi, I., European Common Market, OMBRA, Tirana, 2009.
· Anastasi, A., Matters of Constitution, in the context of the implementation of Stabilisation and Association Agreement of the European Union with Albania, a lecture held in the National Scientific Conference,  Constitutional system and its challenges, organized by Law Faculty, University of Tirana, Tirana, 29 January  2010, pp. 49-59.
· Zajmi, I., scientific lecture, Stabilisation and Association Agreement Albania - European Union, pp.17-38, held in the Conference, Challenges of Albania in the process of European Integration, July 2009, Law Faculty, University of Tirana, Law Faculty, L.Gurakuqi University of Shkodra, Faculty of Economics, University of Tirana, July, 2009.

Legislation/jurisprudence 


Judgments of the Court of Justice of the European Union


· Case 26/62, NV Algemene Transport- en Expeditie Onderneming van Gend & Loos v Netherlands Inland Revenue Administration. Reference for a preliminary ruling: Tariefcommissie - Netherlands; 
· Case 57/65, Alfons Lütticke GmbH v Hauptzollamt Sarrelouis. Reference for a preliminary ruling: Finanzgericht des Saarlandes - Germany; 
· Case 43/75, Gabrielle Defrenne v Société anonyme belge de navigation aérienne Sabena. Reference for a preliminary ruling: Cour du travail de Bruxelles - Belgium; 
· Case 41/74, Yvonne van Duyn v Home Office. Reference for a preliminary ruling: High Court of Justice, Chancery Division - United Kingdom; 
· Case 48/78, Criminal proceedings against Tullio Ratti. Reference for a preliminary ruling: Pretura di Milano – Italy; 
· Case 21/78, Knud Oluf Delkvist v Anklagemyndigheden. Reference for a preliminary ruling: Københavns Byret – Denmark; 
· Case 152/84, M. H. Marshall v Southampton and South-West Hampshire Area Health Authority (Teaching). Reference for a preliminary ruling: Court of Appeal (England) - United Kingdom; 
· Case C - 106/89, Marleasing SA v La Comercial Internacional de Alimentacion SA. Reference for a preliminary ruling: Juzgado de Primera Instancia e Instruccion no 1 de Oviedo – Spain; 
· Case C - 91/92, Paola Faccini Dori v Recreb Srl. Reference for a preliminary ruling: Giudice conciliatore di Firenze – Italy; 
· Case C - 213/89, The Queen v Secretary of State for Transport, ex parte: Factortame Ltd and others. Reference for a preliminary ruling: House of Lords - United Kingdom; 
· Case C - 443/98, Unilever Italia SpA v Central Food SpA. Reference for a preliminary ruling: Pretore di Milano - Italy; 
· Case 14/83, Sabine von Colson and Elisabeth Kamann v Land Nordrhein-Westfalen. Reference for a preliminary ruling: Arbeitsgericht Hamm - Germany; 
· Case C - 91/92, Paola Faccini Dori v Recreb Srl. Reference for a preliminary ruling: Giudice conciliatore di Firenze – Italy; 
· Case C - 62/00, Marks & Spencer plc v Commissioners of Customs & Excise.Reference for a preliminary ruling: Court of Appeal (England & Wales) (Civil Division) - United Kingdom; 
· Case 6-64,  Flaminio Costa v E.N.E.L. Reference for a preliminary ruling: Giudice conciliatore di Milano - Italy; 
· Case 106/77,  Amministrazione delle Finanze dello Stato v Simmenthal SpA. Reference for a preliminary ruling: Pretura di Susa - Italy; 
· Joined Cases C-10/14, C-14/14 and C-17/14, J.B.G.T. Miljoen and Others v Staatssecretaris van Financiën;
· Joined cases C-10/97 to C-22/97, Ministero delle Finanze v IN.CO.GE.'90 Srl, Idelgard Srl, Iris'90 Srl, Camed Srl, Pomezia Progetti Appalti Srl (PPA), Edilcam Srl, A. Cecchini & C. Srl, EMO Srl, Emoda Srl, Sappesi Srl, Ing. Luigi Martini Srl, Giacomo Srl and Mafar Srl.; 
· Case 34 – 73, Fratelli Variola S.p.A. v Amministrazione italiana delle Finanze.Reference for a preliminary ruling: Tribunale civile e penale di Trieste - Italy; 
· Case C - 469/98, Commission of the European Communities v République de Finlande; 
· Case 26-62, NV Algemene Transport- en Expeditie Onderneming van Gend & Loos v Netherlands Inland Revenue Administration; 
· Case 1/86, Commission of the European Communities v Kingdom of Belgium; 
· Case C-246/89 R, Commission of the European Communities v United Kingdom of Great Britain and Northern Ireland; 
· Case C-278/01, Commission of the European Communities v Kingdom of Spain, etc.


Judgments of the Court of Justice of the European Union

· Case 7-68, Commission of the European Communities v Italian Republic. Judgment of the Court of 10 December 1968;
· Joined cases 2 and 3-69, Sociaal Fonds voor de Diamantarbeiders v S.A. Ch. Brachfeld & Sons and Chougol Diamond Co. Reference for a preliminary ruling: Vredegerecht Antwerpen (2e kanton) -Belgium. Judgment of the Court of 1 July 1969;
· Case C-2/90, Commission of the European Communities v Kingdom of Belgium. Judgment of the Court of 9 July 1992; 
· Case 18/87, Commission of the European Communities v Federal Republic of Germany. Judgment of the Court of 27 September 1988;
· Case 87-75, Conceria Daniele Bresciani v Amministrazione Italiana delle Finanze. Reference for a preliminary ruling: Tribunale civile e penale di Genova - Italy. Judgment of the Court of 5 February 1976; 
· Joined cases 2/62 and 3/62, Commission of the European Economic Community v Grand Duchy of Luxembourg and Kingdom of Belgium. Judgment of the Court of 14 December 1962; 
· Case 55/79, Commission of the European Communities v Ireland. Judgment of the Court of 27 February 1980;
· Case 8-74, Procureur du Roi v Benoît and Gustave Dassonville. Reference for a preliminary ruling: Tribunal de première instance de Bruxelles - Belgium. Judgment of the Court of 11 July 1974; 
· Case 120/78, Rewe-Zentral AG v Bundesmonopolverwaltung für Branntwein. Reference for a preliminary ruling: Hessisches Finanzgericht - Germany. Judgment of the Court of 20 February 1979; 
· Joined cases C-267/91 and C-268/91, Criminal proceedings against Bernard Keck and Daniel Mithouard. References for a preliminary ruling: Tribunal de grande instance de Strasbourg – France. Judgment of the Court of 24 November 1993; 
· Case 75-63, Mrs M.K.H. Hoekstra (née Unger) v Bestuur der Bedrijfsvereniging voor Detailhandel en Ambachten (Administration of the Industrial Board for Retail Trades and Businesses). Reference for a preliminary ruling: Centrale Raad van Beroep - Netherlands. Judgment of the Court of 19 March 1964; 
· Case 53/81, D.M. Levin v Staatssecretaris van Justitie. Reference for a preliminary ruling: Raad van State - Netherlands. Judgment of the Court of 23 March 1982; 
· Case 66/85, Deborah Lawrie-Blum v Land Baden-Württemberg. Reference for a preliminary ruling: Bundesverwaltungsgericht - Germany. Judgment of the Court of 3 July 1986; 
· Case 139/85, R. H. Kempf v Staatssecretaris van Justitie. Reference for a preliminary ruling: Raad van State - Netherlands. Judgment of the Court of 3 June 1986;
· Case 107/83, Ordre des avocats au Barreau de Paris v Onno Klopp. Reference for a preliminary ruling: Cour de cassation - France. Judgment of the Court of 12 July 1984; 
· Case 115/78, J. Knoors v Staatssecretaris van Economische Zaken. Reference for a preliminary ruling: College van Beroep voor het Bedrijfsleven - Netherlands. Judgment of the Court of 7 February 1979; 
· Case 33-74, Johannes Henricus Maria van Binsbergen v Bestuur van de Bedrijfsvereniging voor de Metaalnijverheid. Reference for a preliminary ruling: Centrale Raad van Beroep - Netherlands. Judgment of the Court of 3 December 1974; 
· Case C-414/16, Vera Egenberger v Evangelisches Werk für Diakonie und Entwicklung e.V. Request for a preliminary ruling from the Bundesarbeitsgericht. Judgment of the Court (Grand Chamber) of 17 April 2018; 
· Case C-451/16, MB v Secretary of State for Work and Pensions. Request for a preliminary ruling from the Supreme Court of the United Kingdom. Judgment of the Court (Grand Chamber) of 26 June 2018; 
· Case C‑131/12,  Google Spain SL and Google Inc. v Agencia Española de Protección de Datos (AEPD) and Mario Costeja González. Request for a preliminary ruling from the Audiencia Nacional Judgment of the Court (Grand Chamber), 13 May 2014; 
· Case C-135/08, Janko Rottman v Freistaat Bayern. Reference for a preliminary ruling: Bundesverwaltungsgericht - Germany. Judgment of the Court (Grand Chamber) of 2 March 2010; 
· Case C-85/96, María Martínez Sala v Freistaat Bayern. Reference for a preliminary ruling: Bayerisches Landessozialgericht - Germany. Judgment of the Court of 12 May 1998; 
· Case C-369/90, Mario Vicente Micheletti and others v Delegación del Gobierno en Cantabria. Reference for a preliminary ruling: Tribunal Superior de Justicia de Cantabria - Spain. Judgment of the Court of 7 July 1992; 
· Case C-413/99, Baumbast and R v Secretary of State for the Home Department. Reference for a preliminary ruling: Immigration Appeal Tribunal - United Kingdom. Judgment of the Court of 17 September 2002; 
· Case C-95/04 P., British Airways plc v Commission of the European Communities. Judgment of the Court (Third Chamber) of 15 March 2007; 
· Case C-8/08, T-Mobile Netherlands BV, KPN Mobile NV, Orange Nederland NV and Vodafone Libertel NV v Raad van bestuur van de Nederlandse Mededingingsautoriteit. Reference for a preliminary ruling: College van Beroep voor het bedrijfsleven - Netherlands. Judgment of the Court (Third Chamber) of 4 June 2009;
· Case C-28/19, Ryanair Ltd and Autorità Garante della Concorrenza e del Mercato - Antitrust v Autorità Garante della Concorrenza e del Mercato - Antitrust and Others. Request for a preliminary ruling from the Consiglio di Stato. Judgment of the Court (Seventh Chamber) of 23 April 2020.

Recommended literature 

· Damian Chalmers & Gareth Davies & Giogio Monti, European Union Law, Fourth Edition, Cambridge University Press, 2019.
· Paul Craig, EU Administrative Law, Oxford University Press, 2006.
· Peter Schuck, Foundations of Administrative Law, Foundation Press, 2004.
· Archer, Clive, and Fiona Butler - The European Community: Structure and Process. New York: St Martin’s Press 1992.
· Budd, Stanley A. The European Community: A Guide to the Maze, London, Kegan Paul, 1989
· Cafruny, Alan and Glenda Rosenthal (Eds.), The State of the European Community, Lynne Rienner, 1993.
· George Stephen, Politics and Policy in the European Union, Oxford University Press, 1991.
· William T. Gormley and Steven J. Balla, Bureaucracy and Democracy: Accountability and Performance, Georgetown University and George Washington University, USA, CQ Press, 2013.  
· Bureaucracy and Democracy: A Happy Marriage? William T. Gormley, Jr. and Steven J. Balla. 2004. 
· Bureaucracy and Democracy: Accountability and Performance. Washington, DC: CQ Press. 215 pp.
· Journal of  Public Administartion Research Theory (January 2006) 16(1): 141-143 first published online August 11, 2005.
· Kenneth J. Meier, Bureaucracy and Democracy: The Case for More Bureaucracy and Less Democracy, Public Administration Review, Vol. 57, No. 3 (May - Jun., 1997).
· Bureaucracy and democracy: the quest for efficient and legitimate administration, Workshop proposal for the Conference ‘Political Legitimacy and the Paradox of Regulation’, 24 and 25 January 2013, Leiden University.
· Niels Ejersbo, James H. Svara, Bureaucracy and Democracy in Local Government, The Oxford Handbook of Urban Politics,  April 2012.
· John Ensch, Bureaucracy, Democracy, and Institutional Change: Caltrans as a Case Study, University of California, Irvine, 
(See at: http://www.democracy.uci.edu/files/democracy/docs/conferences/grad/ensch.pdf). 
· Eran Vigoda-Gadot, Aviv Shoham and Dana R Vashdi, Bridging bureaucracy and democracy in Europe: A comparative study of perceived managerial excellence, satisfaction with public services and trust bridging, European Union Politics,  2010,
 (See at: http://eup.sagepub.com/content/11/2/289). 
· Selcuk AKCAY Corruption, DEMOCRACY and BUREAUCRACY: Empirical Evidence From Developing Countries. (http://dergi.iibf.gazi.edu.tr/dergi_v1/4/1/11.pdf).
· Jerry L. Mashaw, Bureaucracy, Democracy, and Judicial Review, the Oxford Handbook of American Bureaucracy, October 2010. 

3. Evaluation


This section explains in details: 

· Forms of the evaluation; 
· Evaluation criteria for every evaluation form related to the teaching load of the course;&  
· The study load for students for the preparation for tests,  etc. 

The evaluation of the course of European Union Law is done in two forms, as follows:
A. By test, that is done at the end of the subject, in the written form and secreted. The opening of the envelopes with results and their comparison with the names of candidates is done publicly before all candidates that have participated in this test. Thesis of the test is divided in two parts: 
· First part – it is theoretical, with questions in the form of a test, descriptive questions, discussion of concepts, interpretation of legal provisions, analysis of juridical problems; &   
· Second part – it is practical and has two – three cases of judicial practice. This evaluation is in total 70 points.
B. The continuous evaluation is done on the basis of the results achieved by:

· Independent assignments handled in the written form;
· Presentations; 
· Discussions/debates in the auditorium;
Assignments and every other product or material prepared by the candidate. Depending on the topic and the lecturer, but always at least one exercise in the form of an assignment and/or an oral/a written presentation of the independent assignment. Presentations or oral reports will be done within the month in the form of an oral presentation, in  power point. Written assignments will be submitted at the end of each subsequent month. Every candidate is going to have an individual file submitted to school secretary, where will be submitted all written assignments and oral presentations in power point for all the academic year.   
This evaluation is in total 30 points and is attached to the final evaluation of the candidate who completes the School of Magistrates. In this evaluation will be included these components:


B.1 Participation and activation of candidates in discussions, exercises, resolution of practical cases, the manner of discussion and of scientific debate. This part will be evaluated with 10 points;

B.2 Preparation of assignments, exercises, independent works, written/oral presentations that are foreseen to be done by candidates. The evaluation of study and examination skills, the respect of terms established by the lecturers and the authenticity of the writing or of the presentation/oral discussion. This part will be evaluated with  20 points.    
6. Study and teaching load

In this section is given the total of teaching load. The advantage of the presentation of the study load in a separate session is the possibility of coordination for all courses, to see the total study load of  candidates. Normally the teaching load (i.e., the lecturer’s load) is not reflected in education programs, because it is drafted mainly for students. The teching load of the lecturer is an administrative issue of the institution. 

Annual teaching load: 36 classes in the auditorium and study load out of the auditorium. 

The organization of the course for the academic year  2022 – 2023 will be with four groups of candidates. 


· The academic year is divided in two semesters, as follows:
a) First semester: 15 weeks, 3 October – 20 January 
b) Second semester: 15 weeks, 13 February - 19 May 

e. Weekly teaching load for presentations:  2 classes/week /per group  
f. Teaching class: 50 minutes  
g. Daily teaching load of the lecturer/candidate: 8 classes (8.30-16.10) 
h. Weekly teaching load of the lecturer/candidate: 2 classes/week /per group

The amount of education classes combined with courses of other subjects: Total 3 classes per year.

In the giving of every written assignment or oral exercise the lecturer will be careful to make preliminary evaluation of the work load of the candidates for magistrate for the independent work in auditorium and/or out of it, considering indicators related to:

·  Hours of research work; 
· Study of the given literature; 
· The study of judicial practice;
·  Comparative research from the jurisprudence of European countries and beyond;
· The time which is necessary for written preparation. 
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1.  General Framework

1.1 Course description


The course of Trade & Company Law is one of the main disciplines of the educational, theoretical and practical program of the School of Magistrates. Trade & Company Law is an annual teaching subject.  

Trade & Company Law is the subject that contains the rules of a special legal nature that protect and define the legal nature of the internal and external function of commercial companies.

Trade & Company Law is a relatively new branch in the private law system and is regulated by the rules defined in the special law no. 9901/2008 amended, on traders and trade associations, law no.  110/2016, on bankruptcy, and other special rules of various organic laws in the field of private law, such as the Civil Code, Family Code, Labour Code, Code of Civil Procedure, laws in the field of private enterprises and business, etc. 

The economic and social developments of the country have increased significantly not only the creation of commercial companies but also the growth of commercial transactions. This has resulted in conflicts of a commercial nature. Therefore, the formation of young magistrates with practical knowledge in the interpretation of legal and statutory norms in this area of ​​law takes an important priority.

Trade & Company Law through the practical development of the program, will enable future magistrates to resolve conflicts of a commercial nature and the legal and practical resolution of consequences deriving from the illegality of the decision-making of the company's bodies and from the behavior contrary to the law and the statute of its partners, shareholders as well as disputable cases of bankruptcy proceedings.  

1. 2 The main course objective

In this section is established the main course objective, which is as follows: 

At the end of the course the candidate for magistrate will be able that, under the minimal observation and within a reasonable term to: 
· Take and study facts and circumstances of every case;  
· Focus the attention on the main or determining facts for the resolution of a concrete case of judicial practice; 
· Know and interpret the applicable law and the relevant jurisprudence for every concrete case;  
· To argument the resolution of a case of practice; 
· Draft of a judicial judgment logically structured and juridically reasoned in a civil case with foreign elements that, under the factual or legal level of difficulty, can be considered basic (standard case).
This objective is composed of detailed education objectives that establish: 

· Topics that will be elaborated in the relevant course; 
· Education methodologies; 
· The study load of the candidate for magistrate; &   
· The study load of the lecturer. 

1.3 Combination with other courses    
 
The course of Trade & Company Law is combined with other courses of the first year oof the initial formation in the School of Magistrates, such as with: 

The subject of Labour law is going to have a combination regarding the Albanian jurisprudence, and that of countries of civil law and common law, in issues of practical interpretation of the judicial relation of the administrator with the trade association. Is this relationship of legal nature that is regulated by the Labor Code or is it of a special nature that is regulated by lex specialis, that is, by the provisions of the Law on Trade Associations?  

The subject of Civil procedure law, is going to have a combination regarding the Albanian jurisprudence, and that of countries from which is taken the model of the Law on Trade Associations, in  the interpretation and practical resolution of case laws with the object of the division of marital property derived from co-ownership in the form of quotas, shares as a whole. Are quotas, shares movable items or they have a sui generis nature? Are they shared as every item of the category of civil law, or the legal nature of their division has to consider firstly the features of the Law on Trade Associations and the statutory norms that regulate it? These issues and others that will be attached to the main topic of the division of quotas, shares, the judicial regime of co-ownership, will be elaborated in classes that will be combined with this subject and with the subject of Civil Peocedure law.

The subject of Criminal law, is going to have a combination regarding the issues that have to do with the criminal liability of trade associations and the limit of illegitimacy in the Trade Law, because of the acts issued by the bodies of the association contrary to the law and statute. Internal functioning of trade associations has to be known by future judges and prosecutors to make the difference between a violation of trade nature and a violation of criminal nature by the units of the administration of the trade company. 

In these combinations will be engaged heads of the subjects of: Labour law, Civil Procedure law and Criminal law who are going to visit the auditorium of the subject of Trade & Company Law.   

2. The course

2.1 Teaching objectives

To achieve the main objective (See 1., The main course objective), the course intends to achieve the concrete teaching objectives that are ranked in this program.

Systematically, teaching objectives intend to capacitate candidates for magistrates in the directions according to the following structure:


1. Understanding – Capacitating in the way of understanding: The participant has the capacity to understand, to explain, to identify, to classify and to discuss concepts, principles and institutes of Trade & Company Law needed for the creation of the inner conviction in the resolution of conflicts of trade nature. 

2. Implementation – Capacitating in implementation: The participant is able to use theoretical knowledge on concepts, principles and the main institutes of Trade & Company Law in factual situations. At the end of the course, he/she is going to be able to: 
· Interpret concepts, principles and the main institutes of Trade & Company Law based on facts of a practical trading situation; 
· Organize and plan the steps that have to be taken for the resolution of a trade conflict based on theoretical knowledge and facts of the case;  
· Debate and respect the different opinions of colleagues as well as to work & function in group.    

3. Analysis – Capacitating in analysis: The participant is able to identify the relevant facts and to analyze legal frameworks so that to create an opinion based on all relevant data. At the end of the course, he/she is going to be able to:
· Identify and select the respective details for a correct reflection of the facts of a concrete trade case;
· To establish the necessary legal and statutory framework for the resolution of a trade conflict;
· Establish/evidence the relevant facts and to apply the law for these facts, considering the circumstances of the concrete case; 
· Analyze the social context and its influence on the resolution of the conflict.  


4. Evaluation/creation - Capacitating on legal writing and reasoning: The candidate for magistrate is able to express his/her opinion clearly in a reasoned & argumented civil judicial sentence. At the end of the course, he/she is going to be able to: 
· Construct logically a judicial sentence in a trade conflict; 
· Reason in the written form a judicial judgment;
· Give a correct and reasonable judicial judgment in a trade conflict;   
· Formulate briefly and concisely the arguments that led to the taking of the decision.  

These teaching objectives capacitate magistrates in the following competences:

Competence 1: Deep procedural/material knowledge from domestic and European Trade Law jurisprudence:
· To have clear and deep theoretical knowledge on concepts, principles and main institutes, in the field of Trade & Company Law, combined with the practical aspect, by identifying the differences between institutes in different areas of law; 
· To know and evaluate deeply the attitudes and interpretations of doctrinal value in the judicial practice of the country and to follow on an updated basis the European jurisprudence that is applicable in the Albanian context (ECtHR, ECJ, etc.);
· To identify legal cases that appear in a factual situation, to establish its legal basis, to identify and to be conscious for legislative aims.

Competence 2: Capacitating in preliminary actions/investigations and the preparation of the judicial séance 
· To study the file/material so that to establish the nature of the conflict, event, case, the main facts as well as the material so that to establish the nature of the conflict, event, case, the main facts as well as the legal basis (the law, judicial practice, the doctrine, judicial policies);
· To establish the social context of the case.

Competence 3: Capacitating in the judicial debate  

· To summarize correctly and to make questions so that to control the limits of the understanding of the case, to collect the missing information or the information that is not clear on facts and viewpoints of importance for the judgment by constructing the strategy of questions and of confrontations so that to clarify divergences.

Competence 4: Capacitating in the preparation of acts and the making of judgments 

· To assess the competence and the acceptability in trade cases;  
· To establish and consider the essential facts of the case, with influence in the preparation of acts and in the taking of decisions, in report with the social context of the case;  
· To express him/herself clearly and correctly, in a proper and understandable language for parties;    
· To listen, react and comment effectively and constructively the ideas expressed by colleagues, within a certain time, by proposing alterations considered as necessary, to defend his/her opinion decisively, and when is necessary to give up;  
· To establish, debate and apply the material law, the jurisprudence and the doctrine in the concrete case;  
· To analyze the evidences, to reason fairly on facts they certify and to distinct clearly the claims/opinions of parties on facts where is based the judgment; 
· To become able for the preparation of a well - structured and argumented sentence based on the achieved claims, on cases of the fact and of the law;  
· To have an impartial and full of integrity attitude as well as a professional and independent approach so that to confront pressures of every kind;   
· To become able for the making of decisions in the concrete trade cases considering attentively its social effect; 
· To become familiar with legal knowledge and to make an analysis of the circumstances that may influence the decision considering policies and law;
· To find and to implement the relevant policy in a concrete case. 


Competence 5: The consolidation of social consciousness, integrity and professional ethics the of magistrate 
· To have ethical & professional behavior and to avoid the conflict of interest; 
· To become able in the making of a decision for a concrete trade case considering attentively the economic effect of the society and of the third parties, as well as its social effect.  

Competence 6: Cooperation, transparency and communication 

· To be transparent by respecting the diversity, confidentiality and the principles of the protection of personal data;
· To communicate with a clear, proper and transparent language with colleagues, to listen the opposite opinions, to be open-minded and to reflect on criticisms made on him/her.

2.2 The content of the course

In the course of Trade & Company Law, will be elaborated issues of judicial practice that will intend to capacitate the practical formation of the future judge and prosecutors in the legal and statutory interpretation as well as in the fair resolution of trade cases, such as: 

· Lawsuits of relative and absolute opposition as acts of the will of the bodies of the trade company, (acts of the category of the legal actions of the legal person); 

· Protection of the rights of partners from infringement of property rights because  of the ownership of quotas, shares; 

· The elaboration of practical issues related to lawsuits that arise because of the removal or expulsion of the partner, as well as issues of judicial compensation that come because of the proving of this cause;

· The elaboration of practical issues deriving from judicial conflicts between the administration and the trade company in combination with other courses, such as the course of Labour law. 

Topics established in this course of law will elaborate even the comparative aspect considering: 

· Sources of the European Trade Law, especially that of countries  from which the Law on Trade Associations was taken as a model;
· EU Directives in this field of law; (and) 
· Jurisprudence of the courts of EU countries; (and) 
· ECtHR and ECJ jurisprudence;
· Jurisprudence of the acts that are produced by the bodies of trade companies; 
· Their nature and features of invalidity.

Topics that will be elaborated in the course of Trade & Company Law are as follows:

1. Trade companies of the person and capital. A limited liability company (LLC) and the and the joint – stock company. Their legal nature,  (8 classes - 4 weeks); 
2. Foreign and Albanian trade companies , (2 classes -1 week);
3. The legal nature of quotas and shares. Legal lawsuits that defend the rights deriving by quotas and shares, (6 classes – 3 weeks); 
4. Legal nature of the internal and external function of trade companies, (6 classes – 3 weeks); 
5. Removal and exclusion of the partner, (6 classes – 3 weeks);
6. The invalidity of the establishment of trade companies, (6 classes - 3 weeks);
7. Reorganization and dissolution of trade companies, (6 classes - 3 weeks);
8. Legal and statutory interpretation in Trade Law. Issues of the abuse with the form and the duty of the company, (4 classes – 2 weeks);
9. The nature of the relation between the trade company and the administrator. Work relations or relations of a specific nature? [This topic is combined with the subject of Family Law], (4 classes - 2 weeks);
10. Bankruptcy, (12 classes – 6 weeks).



2.3 Structure and methodology

In this section is analyzed the content of the course for every week stopping initially at the annual (semestral) calendar scheme on relevant topics for the academic year 2022-2023 and will be analyzed the content for each topic.  


The analysis of the course of Trade & Company Law, for each topic, week after week for the 12 weeks of the academic year (semester) is as follows:

Course description


In this topic for ten classes (4 weeks), will be elaborated:  

· Issues of the understanding of the juridical relationship that characterise Trade & Company Law, chiefly issues of legal nature of cpmpanies and of the person and capital;
· The elaboration of the nature of internal and external relations inthis field of the law. Acquisition of the legal personality of these companies;
· Contribution in nature and in capital as well as theoretical and practical differences between one form of the company and the other form;
· Administration of the company and its legal nature as well as issues that have to do with the duties of the administration. 

All topics will be related with case laws and with discussions in work groups. 

Domestic jurisprudence, as well as foreign jurisprudence, such as that of ECT, ECtHR, or of courts of other jurisdictions, that have similar system to our system in this field of the private law, is going to characterize this topic in the weeks to come, as well as the next topics of the subject. 

The content is as follows:

Topic 1:	 Legal nature of the Trade Law. Trade companies of the person and capital,  8 classes - 4 weeks,	(Artan Hajdari 8 classes, Teuta Hoxha 4 classes, Alma Kodraliu 4 classes); 

Topic 2: Foreign and Albanian trade companies,	 2 classes (Artan Hajdari 2 classes, Teuta Hoxha 2classes);

Topic 3: The legal nature of quotas and shares. Legal lawsuits that defend the rights deriving by quotas and shares, 6 classes  (Artan Hajdari 6 classes, Teuta Hoxha 4 classes, Alma Kodraliu 2 classes); 

Topic 4:  Legal nature of the internal and external function of trade companies, 6 classes  (Artan Hajdari 6 classes, Teuta Hoxha 4 classes, Alma Kodraliu 2 classes);

Topic 5: Removal and exclusion of the partner, 6 classes (Artan Hajdari 6 classes, Teuta Hoxha 4 classes, Alma Kodraliu 2 classes); 

Topic 6: The invalidity of the establishment of trade companies. Issues of theory and of judicial practice,  6 classes  (Artan Hajdari 6 classes, Teuta Hoxha 4 classes, Alma Kodraliu 2 classes);

Topic 7 : Reorganization and dissolution of trade companies, 6  classes  (Artan Hajdari 6 classes, Teuta Hoxha 4 classes, Alma Kodraliu 2 classes);

Topic 8:  Legal and statutory interpretation in Trade Law. Issues of the abuse with the form and the duty of the company, 4 classes  (Artan Hajdari 2 classes,  Teuta Hoxha 2 classes,  Alma Kodraliu 2 classes);

Topic 9: The nature of the relation between the trade company and the administrator. Work relations or relations of a specific nature? [This topic is combined with the subject of Labour law in the second semester], 4  classes (Artan Hajdari 2 classes,  Teuta Hoxha 2 classes,   Alma Kodraliu 2 classes);

Topic 10: Bankruptcy. Issues of judicial theory and practice, 10  classes  (Vangjel Kosta 20 classes,  Ardjana Kalo 10 classes).


· October 2022 

Topic 1:	 Legal nature of the Trade Law. Trade companies of the person and capital
Load:	8 classes - 4 weeks

Methodology: Power Point presentation, cases for debate, case studies. 

The structure of teaching organization

· Presentation by the lecturer: (Total 2 classes = 4 presentations of  30 minutes)
· Discussions, debates, case studies, assignments and/or individual/group independent work under the observation of the lecturer, (Total 8 classes)..

Load: 6 classes, (Artan Hajdari 8 classes,  Teuta Hoxha 4 classes, Alma Kodraliu 4 classes) 
Week 1 – 2 class(es), (Artan Hajdari and Teuta Hoxha)  
Week  2 - 2 classes , (Artan Hajdari and  Alma Kodraliu)
Week  3 – 2 classes, (Artan Hajdari and  Teuta Hoxha)
Week 4 – 2 classes, (Artan Hajdari and  Alma Kodraliu)	

 

WEEK 1 	
 
The main learning issues  

· Legal nature of Trade & Company Law;
· Historical view on Trade & Company Law;
· Historical view on Trade & Company Law in Albania; 
· Codification of the Trade & Company Law; 
· Sources of Trade & Company Law and hierarchy of Trade & Company Law;
· Albanian and foreign judicial practice.  

 Self-study questions

1. What is the definition of Trade & Company Law? 
2. What private, civil divergences have trade nature?
3. What divergences are part of the authority of the judge of the trade section?
4. How true and real is the finding that Trade & Company Law is related only with the regulations that are foreseen in law no. 9901/2009?
5. What are the sources of Trade & Company Law that have to direct the work of the judge in the resolution of a trade conflict?
6. How does influence the judicial practice in the development of Trade & Company Law in the resolution of judicial disputes in this ground of the Private Law?

Case law no. 1

Considering the criterion of differentiation that is related to the status of the part in relationship, results that, in a  construction contract, the legal basis that is also the basis for the resolution of the conflict is that foreseen by the Civil Code, more concretely the Article  850 et seq.  But on the other hand, there is an established procedural rule, in the Code of Civil Procedure, Article  334 et seq. 


Questions that call for solution 

1. The divergence under discussion will be qualified as a trade or civil divergence?
2. If so, it should be judged by trade section or by civil court?

Case law no. 2 

The person A with the status of the trader in the meaning of Articles 1 and 2 of the Law on Trade Associations, provides consulting services to the person B and at the end of the work he regularly issued the fiscal invoice, which was unpaid by the person B. The legal person C with the status of the trade company, has done a construction job to the legal person D and at the end of the work he regularly issued the fiscal invoice, which was unpaid by person D.  


Questions that call for solution 

1. In the case of a conflict between persons A and B as well as of persons C and D, define the legal nature of the legal conflict.
2. What is the difference between the status of the person A and the person C under the Law on Trade Associations?
3. What would be the judicial search for the execution of fiscal invoices?


WEEK 2	 

The main learning issues  

· Issues of theory and judicial practice in relation to the meaning of trader under the Law on Trade Associations;
· Issues of theory and practice in relation to the meaning of  trade company under the Law on Trade Associations the law no. 9723/2007, on the national trade center, amended;
· Legal personality and acts for companies under construction; 
· Legal nature of the foundation of the trade company under the Law on Trade Associations; 
· Branches and offices of representation;  
· Legal nature of the responsibilities of founders.

Self-study questions 

1. What subject is considered trade subject under the Law on Trade Associations?
2. What is the category of natural persons that are not considered traders in the meaning of the Law on Trade Associations? 
3. What is the status of passive legitimating of the above subjects in a judicial conflict with trade nature?  
4. What are the acts required for the foundation of a trade company under law and practice? 
5. Where is the difference between the act of foundation and the status of the company?
6. Does the office of representation have legal personality? 
7. Does the branch of a trade association have legal personality?
8. What is the responsibility of the founders of the company before its registration in the National Trade Center?
9. What is the responsibility of the founders of the company after their registration in the National Trade Center?  
 
Case law

The person A with the status of the trader in the meaning of Articles 1 and 2 of the Law on Trade Associations, provides consulting services to the person B and at the end of the work he regularly issued the fiscal invoice, which was unpaid by the person B.   
The legal person C with the status of the trade company, has done a construction job to the legal person D and at the end of the work he regularly issued the fiscal invoice, which was unpaid by person D. 



Questions that call for solution

1. In the case of a conflict between persons A and B as well as of persons C and D, define the legal nature of the legal conflict. 
2. What is the difference between the status of the person A and the person C under the Law on Trade Associations? 
3. What would be the judicial search for the execution of fiscal invoices? 


WEEK 3	 

The main learning issues  

· One Person Companies, their legal nature;
· The Collective Companies as a form of  one person companies;
· Relations between partners in collective companies;
· The issue of contributions in collective companies; 
· The responsibility for the caused damage;
· Possession of parts; 
· Issues of the administration of collective companies; 
· The nature of the decision-making in collective companies;
· Relations between partners;
· The destruction of the collective company and the leaving of partners;
· Exclusion of the partner in a collective company; 
· Liquidation of the collective company;
· Commandite Companies as a form of one person companies;
· Relations between partners;
· Issues of the administration of collective companies; 
· The responsibility of limited partners. The responsibility by the perception of legal qualities;
· The leaving of partners;
· Common and different points between the Commandite Company and the collective company. 

Self-study questions

1. What is the responsibility of partners in a collective company?
2. How is resolved the dispute of partners by the court because of the consideration of contributions?  
3. How is the calculation of the damage caused by partners because of the non-fulfillment of their obligations? 
4. What are the duties and the obligations of partners in the administration of the company?
5. What do you understand with the possession of parts by the partner?
6. What are the duties and the obligations of the partner deriving from the right of the possession of parts? 
7. Establish relations between partners and the thirds?
8. What are the criteria that establish personal responsibilities of the partner in the collective company?
9. What are the criteria for the leaving of the partner?  
10. What has to be evidenced in the judgment of the case with object, destruction of collective company?
11. What are procedural and material criteria that has to meet the lawsuit for the exclusion of the partner?
12. What is the nature of the responsibility of partners in a Commandite Company? 
13. What is the nature of the administration of the Commandite Company?
14. What is the difference between the responsibility of the partners of the collective company and of the commandite company?  
15. What do you understand with responsibility from the perception of the legal qualities of the partner in the Commandite Company?   
16. What criteria have to be met for the removal of the partner from the company?
17. Why the provisions that regulate commandite companies do not foresee the exclusion of the partner?

Case law 

Persons A, B, C, D are architects by profession and together agree to join their professional skills (licenses) and  some cash contributions, specifically of 10,000 Euros each, to create a collective company, named “Studio Architecture”. 
Three of the founding members, specifically A, B and C  give their contribution, at the moment of establishment, while the next founding member, the person  D, has not given this contribution. 
The company begins its activity by producing products in the field of design and construction. During the December 2019 earthquake, among the works done, the company also designed a residential building in the city of Durrës, which was severely damaged. Based on the expertise carried out by the competent bodies, the building was found to be uninhabitable.
For this serious event residents of the building blamed the collective company “Studio Architecture” and went to a law-firm, which advised them to ask the damage reward for the damage caused by the construction company “Durrësi Konstruksion shpk” and solidarily even to the collective company “Studio Architecture”.  
Residents of the building go to the court with this lawsuit with object damage reward and with accused party the construction company “Durrësi Konstruksion shpk” and the collective company “Studio Architecture”.  

Questions that call for solution 

1. Based on rules established by the Law on Trade Associations on this form of company, what is the responsibility of the company in relation to the thirds?
2. What is the responsibility of the partners in relation to the company and the thirds under the Law on Trade Associations?
3. Is the litigation structured correctly?



[bookmark: _Toc508015636]WEEK 4	 

The main learning issues  

· Capital companies and their essential characteristics;
· Limited Liability Companies;  
· [bookmark: _Toc508015623][bookmark: _Toc508015622]General principles of the functioning and the organisation of capital companies; 
· Statutory autonomy of capital companies and its impact on the administration of  trade companies;
· [bookmark: _Toc508015625][bookmark: _Toc508015626]A Limited Liability Company with a partner; 
· [bookmark: _Toc508015631]Capital of a Limited Liability Company;
· Management and administration bodies of the Limited Liability Company;
· The administrator. The legal nature of this management and administration body of the Limited Liability Company; 
· [bookmark: _Toc508015633]Joint Stock companies;  
· [bookmark: _Toc508015634]The capital of the Joint Stock company;
· Preservation and changes of share capital;
· The legal nature of the reduction and increase of capital, its impact on the administration of trade companies;
· Management and administration bodies of Joint Stock companies.

Self-study questions 

1. What is the difference between one person companies and capital companies?
2. What are the main features of a Limited Liability Company?
3. What are the main features of Joint Stock companies? 
4. What are the management bodies of the Limited Liability Company?
5. What are the management bodies of the Joint Stock company? 
6. How is increased the capital of a Limited Liability Company? Are the provisions of the joint stock company applied in the conditions of analogy?
7. What do you understand with the statutory autonomy of capital companies and how does it influence the legal life of the company?
8. What is the difference between Limited Liability Companies and Joint Stock companies?

 
Case law no. 1

Interpret this point of the Article 156 of the law: “every appointment, done contrary to point 2 of this article, is absolutely invalid. The rights of third parties are protected according to Article 12 of this law.”



Questions that call for solution 

1. Construct what the litigation will be in this case. 
2. What does the court resolve at the end of the trial in case it finds a violation of the point 2 of the provision under analysis?

Case law no. 2

In the interpretation of point 3 of the Article 151 on whom does the active and passive legitimating fall in cases with the object of annulling the decision of the administration bodies and what should the court decide depending on the acceptance or dismissal of the claim?

Literature and judicial judgments

· Civil Code of the Republic of Albania, 1994;
· Code of Civil Procedure;
· Law no. 9901, date 14.4.2008, on traders and trade associations;
· Law no. 9723, date 7.5.2007, National Registration Center;   
· Law no. 7638, date 19.11.1992, on trade associations, abrogated;
· Law no. 7632, date 4.11.1992, on provisions that regulate the first part of the Trading Code, abrogated;
· Law no. 7667, date 28.1.1993, on Trade Register and formalities that should be respected by trade companies, abrogated;
· Galgano, Francesco, Private law, Luarasi publishing house; 
· A Modern Regulatory Framework for Company Law in Europe: A Consultative Document of the High Level Group of Company Law Experts, 4 November 2004;
· Bachner, Thomas, Schuster, Edmund-Philip, Winner, Martin,(2009).The New Albanian Company Law – Interpreted According to its Sources in European Law;
· Judgment of the Civil College, no. 430, date 14.10.2015, (analysis  – simple company);
· Judgment of the First Instance Court of Tirana, no. 9933, date 03.12.2018, (simple company);
· Judgment of the First Instance Court of Tirana, no. 1501, date 03.03.2020, (simple company);
· Judgment of the First Instance Court of Tirana, no. 897, date 12.02.2020, (natural person);
· Judgment of the First Instance Court of Tirana, no. 2207, date 23.05.2017, (collective company).

Topic 2: Foreign and Albanian trade companies	 
Load:	 2 classes 
Methodology: Power Point presentation, cases for debate, case studies.

The structure of teaching organization

· Presentation by the lecturer: (Total 30 minutes = 1 presentation of  30 minutes)
· Discussions, debates, case studies, assignments and/or individual/group independent work under the observation of the lecturer, (Total 1.5 classes).

Week 5 – 2 classes   (Artan Hajdari 2 classes, Teuta Hoxha 2 classes)

WEEK 5


The main learning issues  

· Predominant theories on the applicable law on trade subjects and consequences of the collision between them. Foreign doctrine and the approach of the Albanian legislation to historical optics;
· The meaning and legal consequences where is determined the registered office and central office of the trade subject. Criteria for determining them;
· Approaches of EU member states regarding the classification of home or foreign trade subjects;
· The role of the European Court of Justice in the field of law on trade companies;
· Practice of the International Court of Justice;
· Practice of foreign courts;
· Legislation and judicial practice in Albania.

Self-study questions

1. Report of the regime of the Article 15 of the law, on private international law,  and the Article 8 of the law, on traders and trade associations; 
2. What criteria will use the Albanian courts to determine where is located the central office of a subject registered in another country: the criterion of the place of registration or the criteria established by the Article 8 of the Law on Trade Associations? 
3. The right understanding of the term, central office, used as criterion for the definition of the common place of residence by the Article 17§1 of the law, on private international law. 


Case law no. 1
A subject registered in England, opens in Albania a production factory. The basic products are purchased from third parties who are contracted by the company's legal representatives in England and are paid from the company's bank accounts there. The production of the factory is sold to Albanian and foreign customers. In the absence of a statutory definition that states where the company's central offices are, what elements will the Albanian court consider to determine where the entity's central office is (in Albania, where the production takes place, or in England, where are signed contracts and are made payments?) 
  

Case law no. 2
The company A, established and with its central office in Italy concludes a public contract with a public entity in the Republic of Albania. In order to supervise the progress of the implementation of the contract, the Italian company registers in Albania the company B, controlled 100% by it. The entity B maintains regular contact with subcontractors (Albanian subjects) as well as controls the fulfillment of their obligations. After a few months, the company B orders the subcontractors to stop work and refuses to fulfill the financial obligations for the work done by them in the last months. Subcontractors file a lawsuit in the court of the judicial district where the company B has its central office. Should this lawsuit be brought to this court against company B, company A or against both? To be increased the discussion regarding the criteria that the court should use to accept or not such a lawsuit.

Literature and judicial judgments 

· Jessel-Holst Ch., Malltezi A., Dollani N., Kola-Tafaj F., Gugu-Bushati A., Qarri E., Caka F., Commentary on the Albanian law on Private International Law, scientific edition of the School of Magistrates,  2018, Ombra edn., ;
· Concise Introduction to EU Private International Law, Michael Bogdan, Europa Law Publishing, 2012;
· Borg-Barthet, Justin, The governing law of companies in EU law,  Oxford; Portland, Or. : Hart Pub., 2012; 
· Gralf-Peter Calliess,   Rome Regulations: Commentary on the European Rules of the Conflict of Laws, Publisher: Wolters Kluwer Law & Business, 2015;  
· Franco Ferrari (Editor), Rome I Regulation : Pocket Commentary, Sellier european law Publishers, München, 2015;  
· ECPIL: Rome I Regulation: Commentary,  Edited by: Ulrich Magnus, Peter Mankowski, Sellier European Law Publishers, Germany, January 2017;
· Mayer, Pierre, Droit international privé,  (4e édition), Paris : Montchrestien; 1991;
· Michael McParland QC, The Rome I Regulation on the Law Applicable to Contractual Obligations, Oxford University Press, 19 March 2015; 
· Unifying Judgment of the High Court no.7 of the basic register, no.8 of the judgment, date 10.6.2011; 
· Judgment of the Civil College of the High Court  no. 00-2014 –1374 of the judgment (198), no.11243-01029-00-2014 of the basic register, date 8.5.2014; 
· Civil College of the High Court  no. 337, date 26.6.2012, plaintiff party Adriatik Pasho, defendant party “Adriatik Ventures” LL.C.; 
· Civil College no. 630, date 7.11.2013, plaintiff party Shoqëria “SIL Ceramiche” s.p.a, defendant party “Mezuraj” sh.p.k.;
· Civil College of the High Court  no. 68, date 10.3.2016, plaintiff party shoqërinë “Viteria Fusani” srl and defendant party “K.M.L. Group” shpk.; 
· Case 81/87, The Queen v H. M. Treasury and Commissioners of Inland Revenue, ex parte Daily Mail and General Trust plc., Judgment of the Court of 27 September 1988; 
· Case C‑378/10, VALE Építési kft, Judgment of the Court (Third Chamber), 12 July 2012;
· Case C-210/06, CARTESIO Oktató és Szolgáltató bt, Judgment of the Court (Grand Chamber) of 16 December 2008;
· Case C-208/00, Überseering BV v Nordic Construction Company Baumanagement GmbH (NCC). Judgment of the Court of 5 November 2002, European Court Reports 2002 I-09919;
· Case C-212/97, Centros Ltd v Erhvervs- og Selskabsstyrelsen, Case C-212/97, 1999 I-01459;
· Case C-167/01, Kamer van Koophandel en Fabrieken voor Amsterdam v Inspire Art Ltd., Judgment of the Court of 30 September 2003, 2003 I-10155;
· SEVIC Systems AG, Judgment of the Court (Grand Chamber) of 13 December 2005, Case C-411/03, 2005 I-10805;   
· Judgment of the Court (Grand Chamber) of 12 September 2006 (reference for a preliminary ruling from the Special Commissioners, London - United Kingdom) - Cadbury Schweppes plc, Cadbury Schweppes Overseas Ltd v Commissioners of Inland Revenue, (Case C-196/04), ECR I‑7995;
· Judgment of the Court (First Chamber) of 2 October 2008, Nicole Hassett v South Eastern Health Board and Cheryl Doherty v North Western Health Board, Case C-372/07,  2008 I-07403.

Judgments of the European Court of the International Court of Justice

· Affaire de la Barcelona Traction, Light and Power Company, Limited - Belgique v.Spain, International Court of Justice, 14 June 1962;
(http://www.icj-cij.org/docket/files/50/9323.pdf); 
· Elettronica Sicula S.p.a (ELSI) – United States Of America v. Italy, International Court of Justice, 16 January 1987; 
(http://www.icj-cij.org/docket/files/76/9677.pdf) 

	
Topic 3: The legal nature of quotas and shares. Legal lawsuits that defend the rights deriving by quotas and shares 

Load: 6 classes  
Methodology: Power Point presentation, cases for debate, case studies.

The structure of teaching organization

· Presentation by the lecturer: (Total 60 minutes = 2 presentations of  30 minutes)
· Discussions, debates, case studies, assignments and/or individual/group independent work under the observation of the lecturer, (Total 4 classes). 

Load: 6 classes  (Artan Hajdari 6 classes,  Teuta Hoxha 4 classes, Alma Kodraliu 2 classes) 
   
   Week 6 – 2 classes, (Artan Hajdari 2 classes,  Teuta Hoxha 2 classes)
  Week 7 – 2 classes, (Artan Hajdari 2 classes,   Alma Kodraliu 2 classes)
 Week 8 – 2 classes,  (Artan Hajdari 2 classes,  Teuta Hoxha 2 classes)

 
WEEK 6

The main learning issues  

· The legal nature of the quota and share under Law no. 7638, date 19.11.1992, on trade associations; 
· The legal nature of the quota in one person company;
· The legal nature of the quota and share under the Law on Trade Associations (Ltd., and  JSCo) ;
· The legal nature of the rights deriving from the quota and share ; 
· Political rights;
· Financial rights;
· Property rights.

Self-study questions

· What is the quota or share in the judicial category of the private law?
· Are both categories of private law, defined as an object or as a right?
· Can the rights on them be acquired in the same way and with the same criteria as for the category of objects established by the civil law?
· As such, do they constitute an object of property right?
· What would be their legal nature under the defitnitions of the Law on Trade Associations?
· What are the definitions on the legal nature of the quota under the law no.7638/1992?
· Establish the common and different points with  the Law on Trade Associations.
· What criteria of the Law on Trade Associations would establish political rights of the quota?  
· What is the nature of financial rights under the Law on Trade Associations?
· What is the nature of property rights under the Law on Trade Associations?
 
WEEK 7

The main learning issues  

· Ways of earning and transferring the quota;
· Earning the quota through  contribution in the capital of the company;
· Earning the quota through transaction;
· Earning the quota through heritage;
· Earning the quota through donation; 
· Earning the quota through every other way forseen by the law;
· Consequences of the passage of quotas;
· Lawsuits for the protection of the rights of partners, shareholders that are caused by the violation of property interests of the quota, the share. 

Self-study questions

· Can quotas be freely transferable in a ltd., what about shares in a Joint Stock company?
· What are the ways recognized by law for the passage of quota?
· Can there be other ways than those provided by the Law on Trade Associations?
· What is the form that should fulfill the criterion of the validity of the legal action for the transfer of quotas through the contract?
· How is done in the practical sense the transfer of quotas because of inheritance and how does their non-transfer affect the functioning of the company?


Case law 

Person A and person B are husband and wife. Person A (husband) during marriage has founded and registered a limited liability company named X ltd.,  in which he is also an administrator. Partner A, through a donation contract, has transferred 50%  of the quota to person B, i.e. to his wife. Immediately after the signing of the contract, between  spouses arises a conflict and the person A, who is also the administrator of the company, suspends every action for registration in the National Trade Center  of the quota of the transfer of the quota through donation.  

Questions that call for solution 

1. How will be registered the passage of quota?  
2. Can the person B (wife) request the registration of the contract or this under point 2 of the Article 74 is only an obligation of the company?  
3. At what point begin the obligations of B, rights and obligations deriving from the passage of quota? Do these rights and obligations start from the moment of accepting the donation? At what moment B earns the status of the partner and at what moment starts for him the solidary liability?
4. At the National Trade Center, is registered only the contract or even the decision of the sole partner who decided to transfer the quota and with it the corresponding changes in the statute?  


WEEK 8

 The main learning issues  
(This topic will be combined with Civil Procedure Law)

· Practical issues of the legal nature of quota divison;
· Quota, share division;
· Decision of the first phase of division; 
· Decision of the second phase of division.

Self-study questions

1. Is the quota and share divided?     
2. In the case of co-ownership as a whole, between spouses or agricultural family, what happens to the rights on quota and share?
3. What happens in the co-ownership in ideal shares if is requested the end of the regime? 
4. What is the decision of the first phase of division if the quota, the share is included in the category of items subject of division?
5. What would be the decision of the second phase of division in every case?
6. How would be realized in the terms of the Law on Trade Associations  and of the status, the change of the structure of partners in the case of a judicial sentence of the division of the in effect quota?  

Case law 

Person A during the marriage with  person B, has founded a Joint Stock company.  It turns out that ownership between them is subject of the legal community regime. 
After some years of activity, he sells his shares to the extent of 100% to person C in a price that does not satisfy his wife B.     
It turns out that the company, after the change of ownership of the shares, has entered into important relations with third parties. The third party after learning about the sale and the price of the sale, after a period of 4 years from the sale, goes to the court with a lawsuit with object: the return of the rights on the shares in the name of the seller because the sale was done without its consent. 

Questions that call for solution

· What is the legal nature of the conflict under discussion? Civil or trade nature?
· Is the sale contract of A’s shares valid, without the consent of B’s wife in the form required by law?
· Does the wife B have the right to file a lawsuit for the invalidity of the legal action at any time?
· Present the provision of the judgment.

Literature and judicial judgments

· Civil Code of the Republic of Albania, 1994;
· Code of Civil Procedure;
· Law no. 9901, date 14.4.2008, on traders and trade associations;
· Law no. 9723, date 7.5.2007, National Registration Center;
· Law no. 7638, date 19.11.1992, on trade associations, abrogated;
· Law no. 7632, date 4.11.1992, on provisions that regulate the first part of the Trading Code, abrogated;
· Law no. 7667, date 28.1.1993, on Trade Register and formalities that should be respected by trade companies, abrogated; 
· Galgano, Francesco, Private law, Luarasi publishing house; 
· A Modern Regulatory Framework for Company Law in Europe: A Consultative Document of the High Level Group of Company Law Experts, 4 November 2004;
· Bachner, Thomas, Schuster, Edmund-Philip, Winner, Martin,(2009).The New Albanian Company Law – Interpreted According to its Sources in European Law; 
· Judgment no. 777, date 7.2.2019, of the First Instance Court of Tirana;
· Judgment no. 103, date 29.1.2019, of the Appeal Court of Tirana;
· Judgment no. 10334, date 19.12.2016, of the First Instance Court of Tirana; 
· Judgment no. 9423, date 21.11.2016, of the First Instance Court of Tirana; 
· Judgment no.1074, date 12.4.2019, of the Appeal Court of Tirana; 
· Judgment no. 4251, date 23.5.2011, of the First Instance Court of Tirana;
· Judgment no.816, date 12.4.2016, of the Appeal Court of Tirana; 
· Judgment no.5620, date 11.10.2017, of the Appeal Court of Tirana;
· Judgment no. 568, date 30.1.2012, of the First Instance Court of Tirana;
· Judgment no. 1036, date 8.2.2012, of the First Instance Court of Tirana;
· Judgment no. 310, date 9.06.2011,  of the Civil College of the High Court;
· Judgment no.340, date 6.06.2012, of the Civil College of the High Court. 


Topic 4:  Legal nature of the internal and external function of trade companies

Load: 6 classes 

Methodology: Power Point presentation, case studies, works in groups, debates.

The structure of teaching organization 

· Presentation by the lecturer: (Total 1 class = 3 presentations of  20 minutes); 
· Discussions, debates, case studies, assignments and/or individual/group independent work under the observation of the lecturer: (Total 5 classes).


Load: 6 classes  (Artan Hajdari 6 classes, Teuta Hoxha 4 classes, Alma Kodraliu 2 classes)
Week 9 – 2 classes, (Artan Hajdari 2 classes,  Teuta Hoxha 2 classes)
Week 10 - 2 classes, (Artan Hajdari 2 classes, Alma Kodraliu 2 classes)
Week 11– 2 classes, (Artan Hajdari 6 classes, Teuta Hoxha 4 classes)	


WEEK 9

[bookmark: _Toc431401426]The main learning issues  
    
· The meaning and the legal nature of trade law; 
· [bookmark: _Toc431401433]The function of trade law and the relation with trade companies; 
· The influence of the statutory autonomy in the internal functionin of the trade company;
· The legal nature of the acts issued by the bodies of the trade company in their internal functioning; 
· Invalidity of acts issued by the bodies of capital companies; 
· Absolute invalidity of the acts issued  by the bodies of capital companies.
 
Self-study questions

1. Is the following definition on trade law correct?   
[Some other jurists think that, when discussing on trade companies has to be considered only the activity of trade companies as well as their organization and functioning, so simply issues of the legal nature of internal functioning.]
2. Give your opinion on the definition of trade law and of trade law conflicts.
3. Is the following definition correct? 
[Internal functions of the company (administration functions), along with its external functions (contractual functions), are subjects of specific regulations deriving, not only by the specific law (law on trade associations), but also larger entering into the concrete sphere of the activity of trade law in general, including even the field of contracts.]
4. Is the following definition correct? 
[In the judgment of legal cases, conflicts deriving from the internal functioning of trade companies, we have to consider the principle of the interpretation of the legal or statutory norm, based on the spirit under which is constructed this function, (organization, functioning and administration of trade companies.] 
5. Is it important to determine that the existence of a written statute to establish a trade company is a condition without which a private legal entity cannot acquire the legal capacity to act?
6. What are the characteristics of the acts undertaken by the organs of the company in their internal functioning?



Case law no. 1

Considering the criterion of the difference related to the quality of the party in relationship, in a construction contract, the legal basis that constitutes for conflict resolution is that provided by the Civil Code, specifically the Article 850 et. seq.    
On the other hand, there is also the definition of the Code of Civil Procedure, Article 334 et. seq., under which, the dispute would be qualified as a trade dispute and as such would be judged by the trade section.
Questions that call for solution

1. For a relationship to be considered a trade relationship, is sufficient only the definition of the Article 334 of the Code of Civil Procedure?
2. What nature does the determination of the legal basis in the above contract give to the business relationship? 




Case law no. 2

The statute defines the right of the company to expel a partner, and the statutory provision is drafted word for word under the relevant legal provision. Under the provision of law, the exclusion of the partner occurs for legal reasons. The article of the statute of a trade company has the same content and as noted, all cases of violation leading to exclusion are general and hypothetical. The law has not provided for any more cases and has not made any details of the reasonable causes that bring harm or violate the statute or make it impossible to continue the relationship with the company. Meanwhile, the company may be in a situation where one of partners, because of incapacity, is unable to be present in the company and to exercise his obligations towards the assembly and company. On the other hand, the lack of this partner because of the percentage owned in the company makes it impossible the making of an number of important and vital judgments for the company. 

Questions that call for solution

1. How should act the company to restore the functionality of the highest decision-making body?
2. Can the company, through the assembly of partners, exclude the partner who is unable to exercise his rights and obligations?  
 

Case law no. 3

The trade company, “Shpresa sh.p.k”  has two partners with 50% of the capital each. The partner B.M.,  owner of 50% of the capital, has notified the administrator of the company of his intention to leave the company for reasonable reasons and has asked for the liquidation of the quota. The notification was sent to the company by addressing its administrator, at the same time partner with 50% of capital and there was no response or reaction from the company. In these circumstances, partner B.M went to the court with a lawsuit, claiming the liquidation of quota. The competent court that in our case is the First Instance Court of Fier, has taken the case out of jurisdiction, with the argument that, trade law forces the partner to ask the leave presenting the written request to the assembly of the company and at the same time presenting the causes. It is the assembly of the company that will make a decision.  

Questions that call for solution
1. Considering the definition of the nature of the internal functioning of the organs of the company, is the decision of the First Instance Court of Fier, a right decision?   

WEEK 10

The main learning issues  

· The legal nature of the consequences of the invalidity of acts issued by the organs of the company; Their difference from the invalidity of the legal act;
· Common points and the difference from the invalidity of the legal act in civil law;
· Internal control of the decisions of the organs of the company; 
· Judgment of divergences for the annulment of decisions of the organs of the administration of trade companies.

Self-study questions

1.  Is the following definition correct?
[Cases of the invalidity of the action of the organs of the company are related to the invalidity of decisions of their organs in the internal functioning, when they are taken in opposition with the laws and rules of the statute.]
2. Is the following definition correct? 
[As a rule, decisions of the organs of the company, are opposed for causes of relative invalidity.]
3. If the above rule is correct, how much does ut affect the interest of the company’s creditors?
4. The issue of what would be the circle of interested persons, who could file a lawsuit to claim this invalidity, is one of the most discussed problems of practice. Share your reasoned opinion! 
5. Confronting the concept of the invalidity of the acts produced by the organs of the company with the concept of the legal action under the traditional elaboration done in civil law, what would be some practical conclusions on the nature of their invalidity?
 
Case law 
The company “Projeksion Energji” in the quality of the plaintiff has claimed from the First Instance Court of Tirana the exclusion of the partner L.H, at the same time former administrator of the company, plaintiff part in the process, because of illegal actions of the last one, who have damaged seriously the interests of the company. In this process, the defendant party has presented a counterclaim, pretending the invalidity of the decisions made by the assembly, because of the distorted will of one of partners. Concerning the lawsuit, are presented reasons and evidences under which is verified through a final decision that have been illegal actions of the partner that have damaged the interests of the company and legitimise his exclusion. 




Questions that call for solution
1. Considering the legal nature of the consequences of the acts of the organs of the legal person, share your opinion on the above-mentioned case. 

WEEK  11

The main learning issues  

· The  legal nature of the external function; 
· The legal nature in relations of the company with the thirds;
· Statutory and legal violations of the governing bodies and of authorized persons  (who act in the name and on the interest of the company) that lead not only to the civil liability of the legal person, but also to the criminal liability;
· The legal nature of lawsuits for the judgment of trade disputes.

Self-study questions

1. What is the relation between the external function and the internal function of the trade company?
2. What is the influence of legal and statutory violations in the relations of the company with the thirds? 
3. What is the liability of the bodies of the company to the company itself?
4. What is the liability of the bodies of the company to the thirds?
5. Where is the difference between civil liability and criminal liability of internal decisions of the bodies of the company?
6. What should be the legal nature of a conflict to be called   trade dispute?


Case law no. 1
Person A is the administrator of the company XX, as well as one of the partners of the company. In his activity he has consumed some of its monetary funds relatively in small amounts for lunches, dinners and tours for the necessities of the activity of the company. 
The next partner does not agree and having the majority dismisses and sues him to the prosecutor’s office for the misuse of competences of the administrator under relevant provisions of the Criminal Code.  

Questions that call for solution 

1. Is there any violation of the administrator in this case?
2. Where is the difference between civil liability and criminal liability in the relevant case?


Case law no. 2

Considering the above-mentioned case, the administrator of the company, person A has bought a property representing the company in the legal action of buying and selling with the person  B. 
The person  B regretting for the sale because of the low price he thinks he has sold his property, and because the administrator has acted in bad faith, after a year make a lawsuit to the court and claims the restitution of the object because the legal action is absolutely invalid because the administrator has not received the consent of the highest body of the company. 
 
Questions that call for solution
· What is the nature of the conflict in discussion?
· Is the litigation built correctly?
Share your reasoned decision either in the case of the acceptance of the lawsuit or in the case of its refusal. 




 
Literature and judicial judgments 

· Civil Code of the Republic of Albania, 1994;  
· Code of Civil Procedure;
· Law no. 9901, date 14.4.2008, on traders and trade associations;
· Law no. 9723, date 7.5.2007, National Registration Center;
· Law no. 7638, date 19.11.1992, on trade associations, abrogated;
· Law no. 7632, date 4.11.1992, on provisions that regulate the first part of the Trading Code, abrogated;
· Law no. 7667, date 28.1.1993, on Trade Register and formalities that should be respected by trade companies, abrogated;
· Galgano, Francesco, Private law, Luarasi publishing house; 
· A Modern Regulatory Framework for Company Law in Europe: A Consultative Document of the High Level Group of Company Law Experts, 4 November 2004; 
· Bachner, Thomas, Schuster, Edmund-Philip, Winner, Martin,(2009).The New Albanian Company Law – Interpreted According to its Sources in European Law;  
· CARDS 2004 Twinning Project AL/04/IB/JH/02 Enhencing the Judicial System in Commercial Matters. The New Albanian Company Law interpreted according to its sources in European Law – Thoms Bachner, Edmund-Philipp Schuster and Martin Winner;
· The French Commercial Code;   
· Judgment no.1112, date 27.2.2006, of the First Instance Court of Tirana;
· Judgment no.942, date 12.2.2010, of the First Instance Court of Tirana; 
· Judgment no.4225 date 19.5.2009, of the First Instance Court of Tirana; 
· Judgment no. 3417, date 21.3.2011 of the First Instance Court of Tirana; 
· Judgment no.10182, date 13.12.2011, of the First Instance Court of Tirana; 
· Judgment no.4280, date 23.5.2011, of the First Instance Court of Tirana; 
· Judgment no. 4251, date 23.5.2011, of the First Instance Court of Tirana; 
· Judgment no. 3679, date 6.5.2011, of the First Instance Court of Tirana;  
· Judgment of the High Court no. 310, date 9.6.2011;
· Judgment no. 3427, date 10.4.2012, of the First Instance Court of Tirana; 
· Judgment no. 4413, date 7.4.2014, of the First Instance Court of Tirana, amended by judgment no.107, of the Appeal Court of Tirana;
· Judgment no. 1006, date 14.02.2019, of the First Instance Court of Tirana;
· Judgment no.707, date 06.02.2017, of the First Instance Court of Tirana.

Topic 5: Removal and exclusion of the partner 
Load:	 6 classes  

Methodology: Power Point presentation, cases for debate, case studies.  

The structure of teaching organization

· Presentation by the lecturer: (Total 1.5 classes = 3 presentations of  30 minutes) 
· Discussions, debates, case studies, assignments and/or individual/group independent work under the observation of the lecturer, (Total 3. 5 classes).

.

Load:	 6 classes  (Artan Hajdari 6 classes,  Teuta Hoxha 4 classes,  Alma Kodraliu 2 classes)
 Week 12 – 2 classes (Artan Hajdari 6 classes, Teuta Hoxha 2 classes)
Week 13 - 2 classes ( Artan Hajdari 6 classes, Alma Kodraliu 2 classes)
Week 14 – 2 classes   (Artan Hajdari 6 classes, Teuta Hoxha 2 classes)

WEEK 12

The main learning issues  

· The leaving of partners in a limited liability company – the legal nature of decision – making. Causes of leaving. Internal procedures;
· The leving of partners through consent; methods recognized by doctrine and practice for the liquidation of the quota;
· The liquidation of the quota by the company;
· The lawsuit of the partner for the liquidation of the quota. Tha nature of lawsuit and issues of active and passive legitimation;
· Main aspects of the economic assessment of the quota in the judgment of the lawsuit for its liquidation;
· The compensation that the leaving partner owes to the company; 
· The lawsuit of the partner for the leaving from the company and the compensation of the caused damage;
· Legal effects of the leaving of the partner. The moment of the legal power of leaving and the relation with the publication of changes in the National Trade Center;  
· Differences between the legal regulation of the dissolution of the limited liability company and the leaving or exclusion of the partner. 

Self-study questions 

1. How are combined the norms of the law on trade associations with the norms of civil procedure law in the case when the partner has expressed the will to leave without using the internal procedure of the company for the notification of leaving and liquidation of the quota? Provisions of the court.  
2. What are the legal actions that have to be done by the administrator in the case when the assembly of partners accepts the leave request of the partner and the liquidation of the quota, to reflect changes in the National Trade Center after the leaving of the partner in the application of the law on trade associations and provisions of the law no.131/2015, on the National Trade Center for the reflection of changes in the National Trade Center  on the leaving of the partner?
3. What legal criteria should be used by the Albanian courts to achieve a real economic assessment of the value of the quota either in the case of property rights or in cases of specific character, recognized by the International Financial Reporting Standards? The elaboration of the concept of ‘the quota” as judicial and economic concept.

Case law no. 1

The partner in a limited liability company submits to the court a lawsuit requesting his leaving from the company and the execution of the obligation of the company to liquidate his quota. In the defense statement the company reasons that has not received notification for such a request by the partner and in these circumstances claims the rejection of the submitted request. 

Questions 
1. Does the partner have the right to request his removal from the company directly to the court? What would be the decision of the court in such situation?    

Case law no. 2

The partner in a limited liability company has required his leaving from the company and the liquidation of the quota after respecting internal procedures, presenting the written request to the company. The assembly of the company has accepted the request for the leaving of the partner, but has refused the request for the liquidation of the quota. The partner submits a lawsuit to the court requesting the execution of the obligation of the company to pay the liquidation value of the quota and damage reward. The court decides to reject the request, reasoning that the company results in a loss because it is in the investment phase.  

Questions 

1. Is the proof of such a situation sufficient to conclude the dismissal of the request for the liquidation of the quota?  
2. What judicial and economic criteria have to be considered by the court to have judicially the economic assessment of the quota? 
3. If there is an assessment of the quota in a certain amount, can the court divide the amount into installments, considering the definition of the Article 77 of the Law on Trade Associations?

WEEK 13

The main learning issues  

· The exclusion of the partner as a new concept in trade company law. Thoeries regarding the anticipation of this institute also for Joint stock companies. The importance of statutory freedom in the  the law on trade associations;
· Understanding the exclusion of the partner. Causes and criteria of his exclusion; 
· Decision-making assembly for the exclusion of partner and the importance of statutory provisions; 
· Procedure on the exclusion of the partner and judicial consequence of this decision-making. The effects of decision – making of the assembly in difference from the leaving of the partner;
· Lawsuit on the exclusion of the partner. Legal problems related to active legitimation. Theories regarding active legitimation in lawsuits on the exclusion of the partner and judicial jurisprudence. 

Self-study questions

1. Relationship between the Articles 102 and 103, of the law on traders and trade associations,  and of the Code of Civil Procedure regarding the issue of active legitimation to make to lawsuit for the exclusion or the partner or for damage reward. 

Case law no. 1
In a limited liability company, partner A owns 70% of the shares, while partner  B owns  30%. Partner B has claimed for several years the distribution of dividends in the company,  but there was no decision-making for this purpose.  

Questions 
1. Can partner B, who owns 30% of the shares of the company, claim the exclusion of partner A, because of the non-distribution of dividends? 
2. What should the court investigate in these cases?   
3. What procedural and material issues have to be considered?

Case law no. 2
In a company with two partners with 50% each, one of them, at the same time as an administrator, has borrowed various amounts of money and has paid them off through company’s profits, had benefited from company’s contracts with the third parties, not depositing them into the company’s accounts, meanwhile, has created another company with 100% of the quotas, with the same object of activity as that of the company, causing a decrease in the trade activity. 

Questions 
1. What principles are violated by the partner? What reasons cause  the exclusion of the partner? 


WEEK 14

The main learning issues  
· Liquidation of the quota of the excluded partner. Legal problems, theories related to the liquidation of the quota of the excluded partner and judicial practice. Theoretical Theoretical analysis on these issues by other legislations;
· Criteria that are taken into consideration regarding the evaluation of the quota;
· Claims for lawsuit insurance in lawsuits for the exclusion of the partner; 
· Theoretical and practical analysis regarding lawsuits that can be brought together with the action for the exclusion of the partner. 



Self-study questions 
1. Interpretation of the Article 102/6 of the law on traders and trade associations, regarding the liquidation or not of the quota of the excluded partner. 
2. What are the reasons for which, under the law, the quota can be liquidated and the reasons for which the liquidation of the quota does not occur?
3. Is there any discordance between them?

 
Case law 
The assembly of partners of a company is composed by the partner A with 50% of the quota, partner B with 25% and partner C with 25% of the quota. The assembly of partners has made action for the exclusion of two partners with 25% each, based on Article 102, letter (ç) reasoning that: have hindered seriously the trade activity of the company causing economic and financial damage. In reasons filed to claim the exclusion was that partners B and  C were informed regarding meetings with object: nomination of the administrator, approval of the administrator, approval of the balance for the previous year, and non-participation in the notified meeting. Also, they have not participated in some meetings of the assembly for the whole year. In these circumstances, the assembly claimed that the non-participation of partners in the meeting has caused economic and financial damage for the company, (the status of the company did not force partners to take part in the meeting). 


Questions 
1. Was the company before the decision – making forseen by the Article 87 of  the law on  trade associations? 
2. Has the company been unable to make decisions in the absence of partners, for whom is required the exemption? 
3. What should consider the court regarding the judicial investigation when is claimed economic damage for the company? 

Literature and judicial judgments

· Civil Code of the Republic of Albania, 1994;
· Code of Civil Procedure;
· Law no. 9901, date 14.4.2008, on traders and trade associations;
· Law no. 9723, date 7.5.2007, National Registration Center;
· Law no. 7638, date 19.11.1992, on trade associations, abrogated;
· Law no. 7632, date 4.11.1992, on provisions that regulate the first part of the Trading Code, abrogated;
· Law no. 7667, date 28.1.1993, on Trade Register and formalities that should be respected by trade companies, abrogated;
· Galgano, Francesco, Private law, Luarasi publishing house; 
· A Modern Regulatory Framework for Company Law in Europe: A Consultative Document of the High Level Group of Company Law Experts, 4 November 2004;
· Bachner, Thomas, Schuster, Edmund-Philip, Winner, Martin,(2009).The New Albanian Company Law – Interpreted According to its Sources in European Law;
· CARDS 2004 Twinning Project AL/04/IB/JH/02 Enhencing the Judicial System in Commercial Mattters. The New Albanian Company Law interpreted according to its sources in European Law – Thoms Bachner, Edmund-Philipp Schuster and Martin Winner; 
· Judgment no.10182, date 13.12.2011, of the First Instance Court of Tirana;
· Judgment no. 479, date 23.10.2012, of the Appeal Court of Tirana;
· Judgment no. 7601, date 12.10.2015, of the First Instance Court of Tirana;
· Judgment no. 694, date 23.3.2017, of the Appeal Court of Tirana;
· Judgment no. 165, date 18.5.2016, of the High Court;
· Judgment no. 488, date 25.11.2015, of the High Court;
· Judgment, 1.3.2019, of the First Instance Court of Tirana, plaintiff: Assembly of Parners of the Company “Infigo is” ltd., sh.p.k. and defendant the Company Infigo is d.o.o, Croatian company, with object: exclusion of the partner INFIGO IS d.o.o, by the Company “INFIGO IS” ltd;
· Judgment no. 468, date 24.10.2012, of the Civil College of the High Court;
· Judgment no. 12914, date 27.12.2012, of the First Instance Court of Tirana; 
· Judgment no. 3949, date 2.05.2015, of the First Instance Court of Tirana; 
· Judgment no. 6490, date 27.10.2016, of the First Instance Court of Tirana; 
· Judgment no. 2086, date 16.03.2010, of the First Instance Court of Tirana;
· Judgment no. 152, date 11.05.2016, of the Civil College of the High Court. 

Topic 6: The invalidity of the establishment of trade companies. Issues of theory and of judicial practice 
Load: 6 classes    

Methodology: Power Point presentation, case studies, works in groups, debates.

The structure of teaching organization 
· Presentation by the lecturer: (Total 1 class = 2 presentations of  30 minutes)
· Discussions, debates, case studies, assignments and/or individual/group independent work under the observation of the lecturer, (Total 5 classes)

Load: 6 classes    (Artan Hajdari 6 classes,  Teuta Hoxha 4 classes,  Alma Kodraliu 2 classes)
Week 15 – 2 classes, (Artan Hajdari 6 classes, Teuta Hoxha 2 classes)
Week 16- 2 classes,  (Artan Hajdari 6 classes,  Alma Kodraliu 2 classes)
Week 17– 2 classes,     (Artan Hajdari 6 classes,  Teuta Hoxha 2 classes)

WEEK  15

Self-study questions 

· Features and the legal nature of the memorandum of association;
· Invalidity of the  memorandum of association before the registration of the company to the trade register;
· Invalidity of the memorandum of association after the registration of the company;
· The legal nature and causes of the invalidity of the memorandum of association.

Self-study questions 
1. What is the difference between the memorandum of association and the contract of foundation as well as the articles of association? 
2. How do you understand the judicial state, when the will of association parties (partners or shareholders) is shared, so is signed the articles of association or the memorandum of association and the company is not registered in the trade register? The state after the memorandum of association.  
3. How do you understand the judicial state, when this act is signed, and is registered along with the other acts in register (here we consider the memorandum of association and the articles of association, or integrated in a single act such as the statute). The state after the memorandum of association.  
4. What are the features that characterise the state of invalidity of the memorandum of association, before its registration, considering the state of invalidity after its registration? 
5. Is this definition correct?  
· “As a rule the invalidity of the memorandum of association, is regulated by trade legislation, and as an exception this invalidity, may be verified by provisions that regulate the invalidity of contracts.”
6. What are the causes of the invalidity of the creation of a trade company, after its registration in the National Trade Center (ongoing National Trade Center)?


Case law no. 1
Person A is a founding partner of the company  XX along with person B. The company is registered regularly in register of the NTC and has started the activity. Person B has contributed in money and person A has contributed in kind an immovable property that was created during his marriage with person C. 

Questions that call for solution
1. Is the foundation of the company XX valid?
2. Does person A have right to claim the invalidity of the memorandum of association?
3. What is the nature of the conflict under discussion? Civil or trade? 


WEEK 16
The main learning issues  
1. The problem of legitimacy in the making of the lawsuit on the invalidity of the memorandum of association. 
2. The legal nature of the correction of mistakes in the memorandum of association and amendments in the status.
3. The difference considering the invalidity of the memorandum of association.

Self-study questions
1. What would be the circle of interested persons who should make the lawsuit to ask for the invalidity of the foundation of the association?
2. What are the rules that have to be enforced for the filing of the lawsuit (relative invalidity) for the correction of mistakes in the acts of the foundation of the association and of the amendments in the statute?
3. What is the term of claim in this case and where starts to progress this term?
4. What would be the judgment of the court in case it accepts such a request?
5. What is the group of persons who are interested in the making of the lawsuit for the correction of mistakes in the acts of the foundation of the company?
6. What are the common and different points between the lawsuit on the irregularity of the foundation of the company (relative invalidity) and the amendments of the statute, as well as the lawsuit on the invalidity of the foundation of the company? 

 
Case law
Trade company XX was founded in 2016 and makes business under the object of its activity. At the moment of its founding one of the founders did not have the legal capacity to act, a deficiency that continues even in the moment when one of interested persons makes a lawsuit with object: the notice of the absolute invalidity of the company and passing in to the liquidation phase. The lawsuit is done in the fourth year of the activity of the company.  

Questions that call for solution
1. What quality should have the person who files the lawsuit so that to be legitimated in its filing?
2. Is the object of the lawsuit constructed correctly? 
3. What should be the provision of the judgment? Share your reasoned opinion! 


WEEK 17
The main learning issues  
1. The invalidity of the founding of the company and the invalidity of the legal action. 
2. Common and different points between them. 
3. Consequences of the absolute invalidity of the founding of the company.

 Self-study questions
1. Is the contract of the founding of the company a legal action?
2. What criteria should meet the contract so that to be valid?
3. What are common and different points between the legal action of the founding of the company and that regulated under the Civil Code?
4. Under the Law on Trade Associations, does the person who is interested for the filing of the lawsuit on the invalidity of the company, have the option to exercise this right out of time limitation? 
5. Another important problem of practical value for the resolution of cases of invalidity is, “vrs. what person is filed the lawsuit (passive legitimation). How do you assess this situation?”
6. What are the real consequences of the invalidity of the founding of the company? 
7. What would be the content of the provision of the court judgment in the case of the acceptance of the request?

Case law no. 1
Person A is one of the creditors of the trade company XX. According to the supply contract with the company, the company is obliged to pay another 5% of the contract value.  This last one knows the fact that the company has violated letter (c) of the Article 1 of law no. 129/2014, concretely of the fact that in the statute is not established the value of contributions signed by each partner. Person A goes to the court with the lawsuit with object and parties, as follows, “Substantial regulation of the statutory defect or the finding of the invalidity of the establishment of the company.” As defendant party are summoned partners of the company. 
 
Questions that call for solution
1. Is passive legitimating resolved correctly by person A?
2. Is person A legitimated in the filing of this lawsuit under the circumstances of the case?
3. is filed correctly the object of the lawsuit?
Share your reasoned opinion in both cases, (the case of the acceptance of the lawsuit & the case of the refusal of the lawsuit). 


 Literature and judicial judgments

· Civil Code of the Republic of Albania, 1994;
· Code of Civil Procedure;
· Law no. 9901, date 14.4.2008, on traders and trade associations;
· Law no. 9723, date 7.5.2007, National Registration Center;
· Law no. 7638, date 19.11.1992, on trade associations, abrogated;
· Law no. 7632, date 4.11.1992, on provisions that regulate the first part of the Trading Code, abrogated;
· Law no. 7667, date 28.1.1993, on Trade Register and formalities that should be respected by trade companies, abrogated; 
· Galgano, Francesco, Private law, Luarasi publishing house; 
· A Modern Regulatory Framework for Company Law in Europe: A Consultative Document of the High Level Group of Company Law Experts, 4 November 2004;
· Bachner, Thomas, Schuster, Edmund-Philip, Winner, Martin,(2009).The New Albanian Company Law – Interpreted According to its Sources in European Law;  
· CARDS 2004 Twinning Project AL/04/IB/JH/02 Enhancing the Judicial System in Commercial Matters. The New Albanian Company Law interpreted according to its sources in European Law – Thoms Bachner, Edmund-Philipp Schuster and Martin Winner; 
· Judgment no. 487, date 4.3.2003,  of the Civil College of the High Court; 
· Judgment no. 358, date 29.3.2001,  of the Appeal Court of Tirana;
· Judgment no. 1411, date 26.6.2006,  of the First Instance Court of Korçë;
· Unifying Judgment no. 13, date, 9.3.2006, of the United Colleges of the High Court;  
· Judgment no. 2002, date 8.5.2006, of the First Instance Court of Tirana.

Topic 7 : Reorganization and dissolution of trade companies
Load:	 6 classes

Methodology: Power Point presentation, case studies, works in groups, debates. 



The structure of teaching organization

· Presentation by the lecturer: (Total 1.5 classes  = 3 presentations of  30 minutes)
· Discussions, debates, case studies, assignments and/or individual/group independent work under the observation of the lecturer, (Total 3.5 classes). 
			
Load:	 6 classes, (Artan Hajdari 6 classes,  Teuta Hoxha 4 classes,  Alma Kodraliu 2 classes).


Week 18 – 2 classes, (Artan Hajdari 6 classes,  Teuta Hoxha 4 classes)
Week 19- 2 classes, (Artan Hajdari 6 classes, Alma Kodraliu 2 classes)
Week 20– 2 classes, (Artan Hajdari 6 classes,  Teuta Hoxha 2 classes)


WEEK 18

The main learning issues  

· The purpose of the intervention of the legislator to regulate the reorganisation of  trade companies and the legal consequences of this regime. 
· The role and responsibility of bodies of the company and of external experts in reorganisation proceses.
· Guarantees for partners, minority shareholders, creditors, employees. 
· Union of trade companies subject of Albanian law. Regime of cross-border union of Albanian and foreign subjects.
· Union by absorption and union by the creation of another company.
· Judgments of the Albanian courts, of EU member states and of the ECJ  regarding specific aspects and consequences of the union of companies.

 Self-study questions
· Can a collective company be absorbed by a limited liability company?
· Can a controlled company absord the controlling company?
· Can a minority partner oppose the reorganization of the company?
· 

Case law 
The company T consists of two shareholders – the natural person A, the natural person B.  The company owns 100% of the shares of  C sha. 

Questions that call for solution 
1. Can C sha absorb T sha? 
 


WEEK 19

The main learning issues 
· Separation and dissolution of trade companues.
· Proportional and non-proportional division.
· Invalidity of processes of the re-organisation of trade subjects of Albanian law and cross-border union of trade companies. Comparative analysis with the practice of other EU countries and European directives of the area. 
· Jurisprudence of the Albanian courts, ECJ and courts of other EU countries. Grouping of companies. 

 Self-study questions
1. The difference between the disproportionate division and the exclusion of the partner/shareholder through the reorganization of the company.
2. In the case of a disproportionate division, can the responsibility of host companies be the same for the obligations of the divided company towards third parties?
3. Are there cases, even if argued with the protection of a public interest, when the partner/shareholder of a company that is divided is forced to accept the participation in the host company?
4. The invalidity of the re-organisation of companies because of the violation of a commanding provision of the law.



Case law 
The company T, composed by 3 partners (A, B and C), decides to be reorganised being absorbed by the company M, with sole partner D. Partner  C is not notified on this process and consequently is not present in any of the meetings of the assembly that approve the steps of absorption under the law. In the instant when the process is over with the registration of absorption in the trade register, C receives notification on the situation and makes a lawsuit claiming the invalidity of the decisions of the assembly in the absorption process, deletion of their registration in the trade register and the restitution in the previous state of the quotas between partners A, B and C. 
· Give your consideration if the court has to decide the acceptance of lawsuit, or to order the calculation of the quota that belong to partner C in the company M and eventually to remind him to claim compensation based on Article  224 of the Law on Trade Associations? 


WEEK 20
The main learning issues  
· Causes of dissolution of trade companies and legal consequences;    
· Ordinary and simplified liquidation of trade companies;
· Judicial and extra-judicial liquidation; 
· Legal consequences of closing the liquidation process.
· The possibility of the annulment of the decision on the dissolution of the company and the initiation of liquidation.

Self-study questions 
1. Is it possible the annulment/amendment of the decision  on the dissolution of the company,  after the initiation of liquidation process, when:
a) This decision was taken by the general assembly;
b) This decision was taken by the court.

Case law 
The company F, composed of partners: A, B and  C, the three professionals of the same profile, is created so that the three partners  to compete in public and private tenders intending the providing of consultancy in their field of expertise, for those cases when the criteria of tender impose a group of experts to draft the consultancy. Partner C dies and his shares pass in the name of his legal heirs. Since his legal heirs could not provide consultancy services, because of not being experts, partners A and B want to buy the shares of C, but parties do not agree on the price so the assembly decides the dissolution and the passing of the subject in liquidation. The decision is registered in the trade register. After the beginning of the liquidation process parties come into an agreement on the price of the shares of C and consequently, partners decide the abrogation of decisions on the dissolution of the company and the opening of the liquidation process asking from the National Trade Center the registratin of this decision making. 
· Should the National Trade Center accept such a request? Is there a time limit until when the decision to return the company to active status can be accepted?



Literature and judicial judgments

European Company Law: Text, Cases and Materials, Nicola de Luca, Cambridge University Press (April 11, 2017); 
Janet Dine, Michael Blecher, The Law on Entrepreneurs and Companies, Text with Commentary, Published by Deutsche Gesellschaft für Internationale Zusammenarbeit (GIZ) GmbH Project, 2016; 
Droit commercial. Sociétés commerciales,  Édition 2018 - 21e éd.: Édition 2018 (Précis), Philippe Merle, Anne Fauchon;
· The new Albanian company law: interpreted according to its sources in European law, Thomas Bachner, Edmund-Philipp Schuster, Martin Winner, Published 2009; Explanation on law no.110, date 15.11.2012, on cross-border union of trade associations, Published by the Deutsche Gesellschaft für Internationale Zusammenarbeit (GIZ) GmbH, Tirana, (online);
· Judgment no.501, date 9.10.2014,  of the Civil College of the High Court;
· Judgment no. 476, date 18.9.2014, of the Civil College of the High Court;
· Judgment no. 580, date 16.5.2017, of the Administrative College of the High Court;
· Judgment no.1976, date 2.3.2018, of the First Instance Court of Tirana;
· Judgment no. 8330, date 2.11.2015,  of the First Instance Court of Tirana;
· Judgment no. 3216, date 25.9.2014, of the Appeal Court of Tirana; 
· Judgment no.170, date 1.2.2011, of the Appeal Court of Tirana; 
· Judgment no.30-2014-2228, date 8.4.2014, of the Appeal Court of Tirana; 
· Judgment no.30-2017-2560, date  2.5.2017, of the Appeal Court of Tirana;
· KA Finanz AG v Sparkassen Versicherung AG Vienna Insurance Group, Case C-483/14, 7 April 2016; 
· C-106/16 - POLBUD – WYKONAWSTWO, Case C-106/16,  25 October 2017.


[bookmark: _Toc373944209][bookmark: _Toc373944204]Topic 8:  Legal and statutory interpretation in Trade Law. Issues of the abuse with the form and the duty of the company

Load:4 classes

Methodology: Power Point presentation, case studies, works in groups, debates.

The structure of teaching organization 
· Presentation by the lecturer: (Total classes = 2 presentations of  30 minutes);
· Discussions, debates, case studies, assignments and/or individual/group independent work under the observation of the lecturer, (Total 5 classes).

			
Load:4 classes,  (Artan Hajdari 2 classes, Teuta Hoxha 2 classes, Alma Kodraliu 2 classes)
Week 21 – 2 classes,  (Artan Hajdari 6 classes, Teuta Hoxha 2 classes)
Week 22- 2 classes,  (Artan Hajdari 6 classes, Teuta Hoxha 2 classes)




WEEK 21

The main learning issues  

· The binding and permissive spirit  of the provisions of the Law on Trade Associations; 
· Issues of the provisions of the statute and their interpretatio; 
· Legal consequences of the interpretation of the norms  of the Law on Trade Associations and of provisions of the status by the court.

Self-study questions 
1. Should courts, in the judgment of cases deriving from the internal function of trade companies, be guided by the principle of the interpretation of legal norm or of the statutory norm?   
2. What is the spirit of the corpus of norms of the Law on Trade Associations? 
3. Should the resolution of conflicts of trade character be found within the corpus of legal norms and of their interpretation exclusively in the special law (LTA) and statutory norms?  
4. Because of the special nature of trade law and of the company as a subject of legal-civil circulation, the court should simply control the legitimacy of the relationship or resolution of it?


Case law no. 1

In the case elaborated in the First Instance Court of Tirana, the company A through the decision of the General Assembly of its Partners,  had decided to exclude its shareholder X because his attitude has caused great economic damage to the company. 
The court in the judgment of this case, after analyzing the validity of the procedure followed in the case of the exclusion of the partner from the company, decided the exclusion of the partner. 
In this case the reasoning of the court is done, considering the fact that the status of the company had the same general provisions as law. 
However, the court knowing its role in the case of a trade issue, at the end decided the approve the decision of the exclusion of the partner. 
According to the decision of the court, the partner who is excluded loses all the rights derived from the ownership of the quota in the company and these quotas are transferred to the company.  
In conclusion, the company decides on how to dispose the quota that belonged to the excluded partner.  

Questions that call for solution 
In the context of the spirit of the Law on Trade Associations, it would be wrong and contrary  to the law, if the court would have influenced on the way of the share of the quota after the exclusion of the partner?


Case law no. 2
In the context of legal and statutory interpretation, we bring into attention another case elaborated by the court, (judgment no. 10182, date 13.12.2011,  of the First Instance Court of Tirana), where in the same process the partner had proceeded with lawsuit his removal and the liquidation of quota, while the company by means of another lawsuit claimed the exclusion of the partner because of the violation of the principle of the prevention of competition. 
Regarding the removal of the partner, the court by a final decision accepts the removal of the partner, since it is not its duty to take the functions of the competent organ of the company, which is the only authority that may decide on the removal of the partner. 
Regarding the claims on the liquidation of the quota, the court has completed a detailed investigation and a full analysis regarding the claims of the plaintiff on the measure of the liquidation of the quota.  

Questions that call for solution 
1. The court in this case has to consider the existence of circumstances that legitimize his removal or not? 
2. Has the court in its decision the right to regulate the way of the sharing of the quota of the excluded partner?

 
Case law no. 3
Article 102 of law no. 9901, date 14.4.2008, on traders and trade associations, foresees the concept of the leaving of the partner, a provision that has not been foreseen by the former law on trade associations, (law no. 7638, date 19.11.1992). We do not find such an analogous provision in other provisions of the law, moreover in capital companies such as the joint stock company. The case law has presented to us a very serious conflict between two shareholders of a capital company, of the form “with private offer”, so a joint stock company with a private offer. The company operates in the sector of energy and based on the law of time that regulated the activity in this field, has been an obligation the formation of a trade company of this form, so of the actionary form. The conflict was that way that one of the shareholders of the company who was at the same time the administrator, considering the actions of the next shareholder in opposition with the provisions of the statute of the company and moreover with provisions of the Law on Trade Associations, regarding his obligations as a shareholder of the company, was thinking that had as an argument the actions of the other shareholder that were actions that intentionally damaged the activity  of the company and that his exclusion from the company was unavoidable, despite the negotiations he had done in and out of the structures of the company. This is only one face of the case, which even if is considered has its other side and that would be a very discussable presentation of the principle of the interpretation of the normative corpus that regulate this created relationship and that lead to the solution of this conflict, and consequently of the decision – making methodology.
What was under discussion for solution, was the fact that in spite of strong evidences that were presented by the shareholder of the company with intentional actions in the violation of the statute and of the law, should we have a legal basis where to be based for the resolution of this case? Issues that need a solution are several:

1. Why the Law on Trade Associations does not regulate the concept of the removal of the partner for  joint stok companies as it does with ltd.? Is this a forgetfulness of the legislators?
2. Is the joint stock company as the capital company, as the limited liability company? Aren’t the partners of a ltd., and of a joint stock company natural and legal persons, who do not respond personally on the obligations of the company and to cover its losses only in the outstanding value of signed contributions (shares signed by the joint stock company)? 
3. Is the joint stock company with private offer similar to the responsibility of the participation of founders in the company and of their responsibility in this participation similar to ltd.?
4. Does the change in the structure of the organisation of these two kinds of capital companies, of the way of subscription and issuance of shares, of their registration, of the obligation of parnters of the joint stock company for the compensation of contributions and consequences in the late payment as well as of the consequences deriving from this payment, cause such differences that lead us to opposing conclusions for the same conduct of the partner and shareholder in report to his obligations to the company? 
5. Would be done a correct interpretation of legal norms in the field of trade law, if we would call for assistance the principles of the science of law that in the absence of such a provision we would use the analogy of law? or other provisions of the Law on Trade Associations prohibit the use of this principle?
6. The anticipation of such a concept (exclusion of the shareholder) in the statute of the joint stock company would there be a norm that would solve this problem or it would come in the violation of the norms of the Law on Trade Associations and of its mandatory and regulatory rule.
7. Are these issues of the interpretation and collaboration of the norms within the same discipline (Law on Trade Associations), classified under a scientific system of its codification? Are these issues object of the interpretation of the corpus of norms in the field of the Law on Trade Associations (statutory interpretation)?


WEEK 22
 The main learning issues  
· General principles on the representing report (principal-agent);
· Articles 12 -18 of the Law on Trade Associations and their practical legal interpretation; 
· Mandatory rule and regulatory rule of legal and statutory provisions. Mandatory and permissive rule of legal and statutory provisions in cases with nature the abuse with the form and the duty to the company, (Piercing Corporate Vail). 
· Issues of interpretation of the Law on Trade Associations in cases of abuse with the form and the duty to the company.

Self-study questions 
1. What do you understand with the term agency under the Civil Code?
2. Where finds space the implementation of the legal relationship established between the agent and  the client under the Civil Code, in the Trade Law?
3. Why is important the concept principal-agent, in the legal relationship of the legal representation of the trade company  according to the content of the Article 12 of the Law on Trade Associations and why does it influence in the interpretation of this provision and why does it influence in the interpretation of this provision?
4. Does exist such a relationship of power and responsibility and the obligation of loyalty, in trade companies?


Literature and judicial judgments 

· Civil Code of the Republic of Albania, 1994;
· Code of Civil Procedure;
· Law no. 9901, date 14.4.2008, on traders and trade associations;
· Law no. 9723, date 7.5.2007, National Registration Center;
· Law no. 7638, date 19.11.1992, on trade associations, abrogated;
· Law no. 7632, date 4.11.1992, on provisions that regulate the first part of the Trading Code, abrogated;
· Law no. 7667, date 28.1.1993, on Trade Register and formalities that should be respected by trade companies, abrogated; 
· Galgano, Francesco, Private law, Luarasi publishing house; 
· A Modern Regulatory Framework for Company Law in Europe: A Consultative Document of the High Level Group of Company Law Experts, 4 November 2004;
· Bachner, Thomas, Schuster, Edmund-Philip, Winner, Martin,(2009).The New Albanian Company Law – Interpreted According to its Sources in European Law;
· Judgment no. 119, date 12.2.2008, of the Civil College of the High Court; 
· Judgment no. 160, date 12.5.2016, of the Civil College of the High Court;
· Judgment no. 706, date 1.12.2011, of the Appeal Court of  Durrës;
· Judgment no. 6725/2012, of the First Instance Court of Tirana;
· Judgment no. 582, date 27.5.2013, of the First Instance Court of Tirana; 
· Judgment no. 5574, date 27.6.2016, of the First Instance Court of Tirana;
· Judgment no. 1529, date 1.3.2019, of the First Instance Court of Tirana; 
· Judgment no. 3668, date 27.4.2017, of the First Instance Court of Tirana. 

Topic 9: The nature of the relation between the trade company and the administrator. Work relations or relations of a specific nature? [This topic is combined with the subject of Labour Law in the second semester]

Load: 4 classes 

Methodology: Power Point presentation, case studies, works in groups, debates.

 The structure of teaching organization

· Presentation by the lecturer: (Total 1 class  = 2 presentations of  30 minutes)
· Discussions, debates, case studies, assignments and/or individual/group independent work under the observation of the lecturer, (Total 3 classes).
· 2 classes  combination with the subject of labour law.
			
Load: 4 classes, (Artan Hajdari 2 classes, Teuta Hoxha 2 classes, Alma Kodraliu 2 classes).
Week 23 – 2 classes,  (Artan Hajdari 2 classes, Teuta Hoxha 2 classes).
Week 24- 2  classes, (Artan Hajdari 2 classes, Alma Kodraliu 2 classes). 



WEEK  23


The main learning issues  
· [bookmark: _Toc508015641]Model of the administration of trade associations under the Law on Trade Associations;
· Legal nature of the administration of trade companies in the Eurpean Law. EU Directive in the field of the administration of trade associations;
· The concept of principal – agent, in the judicial relation of the legal representation in the trade company according to the content of the Article 12 of the Law on Trade Associations. Its influence in the report of administration; 
· The responsibility of the company versus the third parties on damages caused by its administrators; 
· [bookmark: _Toc508015640]What would have happened if the organ of administration of the company would give evidence that had acted in confidence. The responsibility of this last one versus the company.

Self-study questions
1. Would the company be liable to the third parties for damages caused by its administrators? 
2. What would have happened in case the organ of the administration of the company would give evidence that had acted in confidence? 
3. Is the recent one going to be liable before te company? 
4. Would there be consequences for the company? Would there be consequences for the third parties? 
5. In the case of any caused damage would the administrators be responsible to the company? 
6. What practices are encountered in the creation of relations of the organs administrator – company?
7. What is the legal value of the giving of the consent by the company in the case when the administrator acts beyond his/her authority, expressed consent or consent through conclusive actions?


Case law no. 1
In the status of the administrator person A, in the joint stock company YY, is appointed in this duty by the supervisory council. In the decision of appointment is established an annual remuneration, in this way: A will receive a basic remuneration of  2000 euros per month  and will be rewarded in case of positive results of the company. A is dismissed in the second year of the directing of the directing company. Meanwhile results that has received simply the salary, not the reward over it. It is also evidenced that the company has had positive financial results. The company YY refuses to give the reward to A. 
 
Questions that call for solution
1. Construct the litigation, the object of lawsuit, its legal basis.
2. How will be calculated the financial reward? 



WEEK 24
The main learning issues  
· The legal nature of the reward of the administrator according to the Law on Trade Associations and statutory norms.
· [bookmark: _Toc508015638]The legal nature of the lawsuit for the solution of judicial consequences in judicial disputes between the administrator and the company.
· The nature of the relation between the company and the administrator under the Law on Trade Associations.
· Is it a relation that is regulated by the provisions of the Labour Code or by the provisions of  the Law on Trade Associations? 
· How is considered this case by the judicial practice of Albanian courts and courts of other countries having as model the Law on Trade Associations?  

Self-study questions
1. What would have happened if immediately after the appointment the administrator makes such actions? 
2. Would these actions he does in the name and for the interest of the company be valuable?


Literature and judicial judgments
 
· Civil Code of the Republic of Albania, 1994;
· Code of Civil Procedure;
· Law no. 9901, date 14.4.2008, on traders and trade associations;
· Law no. 9723, date 7.5.2007, National Registration Center; 
· Law no. 7638, date 19.11.1992, on trade associations, abrogated;
· Law no. 7632, date 4.11.1992, on provisions that regulate the first part of the Trading Code, abrogated;
· Law no. 7667, date 28.1.1993, on Trade Register and formalities that should be respected by trade companies, abrogated;
· Galgano, Francesco, Private law, Luarasi publishing house;  
· A Modern Regulatory Framework for Company Law in Europe: A Consultative Document of the High Level Group of Company Law Experts, 4 November 2004;
· Bachner, Thomas, Schuster, Edmund-Philip, Winner, Martin,(2009).The New Albanian Company Law – Interpreted According to its Sources in European Law;
· Judgment no. 8811, date 29.7.2013, of the First Instance Court of Tirana;
· Judgment no. 10182, date 13.12.2011, of the First Instance Court of Tirana;
· Judgment no. 310, date 9.6.2011, of the First Instance Court of Tirana;
· Judgment no. 20 U 12/06, date 30.5.2007, of the Appeal Court of Stuttgart, Germany;
· Judgment no.11 4091409, date 11.5.2009, Judgment of the Cassation Court of the Republic of Italy;
· Judgment no. 93-11569, date 13.12.1994, Judgment of the Cassation Court of the French Republic;
· Judgment no. 10036, date 8.10.2013, of the First Instance Court of Tirana;
· Judgment no. 487, date 4.3.2003, of the Civil College of the High Court;
· Judgment no. 3417, date  21.3.2011, of the First Instance Court of Tirana;
· Judgment no. 4251, date  23.5.2011, of the First Instance Court of Tirana;
· Judgment no. 10542, date  11.12.2017, of the First Instance Court of Tirana;
· Judgment no. 825, date  8.2.2017, of the First Instance Court of Tirana;
· Judgment no. 501, date  9.10.2014, of the Civil College of the High Court;
· Judgment no. 359, date  16.7.2015, of the Civil College of the High Court;
· Judgment no. 157, date  17.4.2014, of the Civil College of the High Court;
· Judgment no. 10813, date  18.12.2017, of the First Instance Court of Tirana;
· Judgment no. 10542, date  11.12.2017, of the First Instance Court of Tirana;
· Judgment no.825, date 8.02.2017, of the First Instance Court of Tirana; 
· Judgment no. 501, date 9.10.2014, of the Civil College of the High Court;    
· Judgment no.1427, date 19.02.2018, of the First Instance Court of Tirana.  


Topic 10: Bankruptcy. Issues of judicial theory and practice. 
Load:8 classes, V. Kosta ; A.Kalo

Methodology: Power Point presentation, case studies, works in groups, debates.

The structure of teaching organization 
· Presentation by the lecturer: (Total 2 classes = 4 presentations of  30 minutes)
· Discussions, debates, case studies, assignments and/or individual/group independent work under the observation of the lecturer, (Total 6 classes). 

			
Week 25 – 2 classes,
Week  26- 2 classes,
Week  27 – 2 classes,
Week  28- 2 classes, 
Week  29 – 2 classes, 
Week 30 -2 classes.

 
WEEK 25
 The main learning issues  
· The meaning of bankruptcy as a procedure intending “the resolution of relations of debt collectively”;
· The difference between the “honest debtor” and the criminal acts of the debtor, (bankruptcy fraud);
· The combination of bankruptcy law with other laws, the Code of Civil Procedure, Civil Code, Code of Aministrative Procedure, Labour Code;
· How is understood the concept that, bankruptcy law has a unitary nature as well as mixed nature (procedural and material at the same time);
· The importance of the right understanding of the most important principles that guide the principles of the procedure of bankruptcy, “market stability” , “ unity” and “efficiency”;
· The right meaning of the subject of bankruptcy “natural person” either in the form of the natural person registered as trader or of the “consumer” natural person;
· Trade subjects that cannot be part of the procedure of bankruptcy because their bankruptcy is regulated by specific laws;
· The right meaning of the concept of “insolvency” and the explanation that, even “debt overload” represents an alternative element of “insolvency” (apart of the direct meaning as the inability to repay matured obligations);
· Actors of bankruptcy procedure ;       
· Particularly important role of the Actors of bankruptcy procedure with the Bankruptcy Court as the main actors of bankruptcy procedure; 
· The difference between the role of the Bankruptcy Court as the monitoring and caring of the respect of bankruptcy law by the other actors of procedure, and the traditional role of the court as a state organ that settles disputes between parties; 
· Criteria on which is defined the term “the center of main interest” as a decisive moment to establish territorial competence. The influence of trade activity, of the registration of trader’s residence and “the place where is made the majority of trade decisions”;
· The influence of bankruptcy law in work contracts, the considering of the beginning of bankruptcy procedure as “reasonable cause” to reorganize relations with the employees;
· As a rule bankruptcy procedure is not influenced (is not suspended) because of the appeals versus judgments of the Bankruptcy Court;
· Apart of parties called individually in a procedure by the Bankruptcy Court, the other participants are presumed to have received information on bankruptcy procedure thorugh public notifications; 
· Judgment procedure in the court of appeal, in spite of not having a concrete provision in civil procedure, the general rule for Bankruptcy Court – judgment on the acts is applicable also for the appeal court, which in such cases is considered a Bankruptcy Court. 

Self-study questions
1. How do you understand the concept of the “resolution of debt relations”; “bankruptcy as a collective solution of the relations of the debtor with creditors”?
2. How is understood the concept of the “honest debtor”?
3. How are influenced other laws, Code of Civil Procedure, Civil Code, Code of Administrative Procedure, Labour Code  in their interference with bankruptcy law?
4. What is the nature of bankruptcy law? Procedural nature, material nature or mixed nature?
5. How do you understand the principles of  “trade stability”, of  “unity”, of “efficiency”?
6. How do you understand the bankruptcy subject “natural person”? Is there any difference between the natural person registered as trader and “consumer” natural person”? 
7. What are trade subjects that cannot be part of bankruptcy procedure  because their bankruptcy is regulated by specific laws? 
8. How is understood “insolvency”? Does it differ by the concept of  “debt overload”?
9. What are the actors of bankruptcy procedure?
10. What is the relation of Actors of bankruptcy procedure with Bankruptcy Court?
11. How do you understand the difference of the role of the Bankruptcy Court as monitoring and caring of the respect of  bankruptcy law  from the other actors of the procedure? How differs this role by the traditional role of the court as a state organ that resolves disputes between parties?
12. How is understtod the term “the center of main interest”? How does influence trade activity in this concept? How does influence the registration of trader’s residence? How does influence “the place where is made the majority of trade decisions”? 
13. Does the Bankruptcy Court impose obligations on third parties that are not part of bankruptcy procedure?
14. How does influence bankruptcy law  on employment contracts? Does an administrative judgment suspend a bankruptcy procedure if the subject for which is required the beginning of bankruptcy procedure exercise the trade activity in a strategic sector monitored by a licensing regulator?
15. How influence appeans in the progress of the procedure? Does the appeal suspend judgments of the Bankruptcy Court?
16. In what cases public notifications have the value of the presumption of receiving information on the process?
17. Is this category of cases, because of specific details, with procedure “on acts” in the judgment in appeal?

Case law no.  1
The trade company Beta ltd., exercises general trade activity. The company is registered in the National Trade Center with residence in Tirana. In 2018, for trade reasons, the company builds a warehouse in the city of Durrës and opens a secondary NIPT in this city. The main trade activity (in the meaning of sales) actually is in the city of  Durrës.
The trade company Zeta is creditor with an executive title, confirmed by the court with executive order versus the company Beta.
With the passing of the deadline for the voluntary execution in the procedure of the compulsory execution, on 10.10.2019 the company Zeta has filed an application for the beginning of the procedure of bankruptcy of the company Beta in the first instance court of Tirana. The application makes reasoning, in the part of the legitimation of the territorial competence, the fact that the company Beta has registered to the National Trade Center its residence in the city of Tirana.
On 24.10.2019, the company Beta, has made the notification for the filing of an application for the beginning of the procedure of bankruptcy, filing to the first instance court of Durrës, an application for the beginning of th eprocedure of bankruptcy, an application presented by the debtor himself.
In the arguments of the territorial competence it presents the fact that in this city (Durrës) has “the main center of commercial activity (interpreting it as the main center of interest).” Along with the request for the beginning of bankruptcy procedure, based on the requirements of the Article 11 of  bankruptcy law  it represents even paper evidences that prove this fact. In the application is presented the rewuest for the union of the request deposited by the creditor Zeta in the first instance court of Tirana, claiming that, both requests should be judged in an exclusive process, in the First Instance Court of Durres, considered as the only competent court, in the interpretation of the Article 11 of the law. 



Questions
1. What is the court with territorial competence to examine the application for the opening of the procedure of bankruptcy of the company Beta?
2. Are the conditions to join the requests?
3. If yes, what is the competent court for the judgment of requests for the beginning of the procedure of the debtor Beta?


WEEK 26
The main learning issues  
· Opening the bankruptcy procedures. The application and the beginning of the bankruptcy procedure: voluntary or non – voluntary;
· Temporary measure and the decision for the opening of the bankruptcy procedure;
· Consequences (effects) of the beginning of the procedure of bankruptcy;
· Subjects that should initiate a procedure of bankruptcy;
· The cause for the legitimation of an application for the beginning of the procedure of bankruptcy, Specifics of the legitimation of the debtor so that to be considered cause of bankruptcy even the  “non-capacity to pay in the near future”;
· Representation of the debtor in the filing of the request for the beginning of the procedure of bankruptcy;
· Specifics when the debtor is represented by more than one subject (simple companies) –the obligation of Bankruptcy Court to “listen” all members of the simple company;
· The main documents that the debtor should submit “to convince the court” for the existence of the cause of bankruptcy, that represent a report which must evidence the  “insolvency of the debtor”;
· Consequences if the insolvent debtor does not claim the beginning of the procedure in 60 days term from the moment of the existence of circumstances of “insolvency” or the moment when is presumed the receiving of notification;
· The “damage” that is related with the delays of the beginning of the procedure should not become equal to the obligations of the debtor, but the difference in the measure of bankruptcy because of delays;
· “Difficulties” for the Bankruptcy Court so that to consider the existence of “insolvency” in circumstances when the judgment is done on acts, so on impossibilities to call an expert to assist in a better understanding of financial documents – becomes important the verification of the “report of the debtor” as well as the fact that the evaluation of  the Bankruptcy Court is superficial; 
· Legitimation of the creditor to claim the beginning of the procedure of bankruptcy (the passing of the term of the voluntary execution in a procedure of compulsory individual execution); 
· The lack of the will of the debtor to accomplish an obligation in the procedure of voluntarily compulsory execution should not be a cause for the beginning of the procedure of bankruptcy;
· Essential issues on which should be made a decision for the beginning of the procedure of bankruptcy;
· "Compulsory” notifications of the decision for the beginning of the procedure of bankruptcy; legitimated subjects to appeal a decision for the beginning of the procedure, the applicant and other subjects participating in the process,  (for example, the application of the creditor, is called obligatorily the debtor, but may have become part of the procedure other creditors that may become part of the procedure); in case is decided the refusal (the abrogation of the application) of the subject that has submitted the application; 
· Consequences for the actions commited by the administrator after the beginning of the procedure, in case the appeal court annuls the initial decision by considering the absence of the circumstances for the beginning of the procedure of bankruptcy;
· The actions that have to be accomplished by the Bankruptcy Court if notifies that the wealth of the debtor can not cover the expenses for the important procedure of bankruptcy – publication with the possibility of preliminary control of the actions of the debtor that may have damaged the measure of bankruptcy;
· “Temporary” typical measures and specific measures related to the procedure of bankruptcy (expressed by the law, on other measures that the Bankruptcy Court considers essential to avoid damages of economical/financial state of the debtor versus creditors”);
· Consequences if the debtor, after being restricted in the possession of properties by the Bankruptcy Court through a temporary measure, makes a transaction on these properties (Related to the Article  92 (a) of the Civil Code);
· Differences between the temporary administrator in the form of temporary measure, by the temporary administrator as an observer of the debtor in self-administration and the expert assigned by the court in the verification of conditions for the beginning of  the procedure of bankruptcy; consequences of the beginning of the procedure of bankruptcy in relation to the debtor, administration of property, in the private life (post, movement), in the obligations in cooperation with the other actors of the procedure of bankruptcy; the influence of the beginning of the procedure of bankruptcy in the continuity of contracts signed by the debtor, the role of the administrator/observing administrator in this process; the role of the administrator/observing administrator, the invalidity of provisions that consider the beginning of the procedure of bankruptcy as a cause for the automatic resolution of the contract;
· Specifics of the rent contract, division of obligation before the beginning of the procedure (bankruptcy creditor) with the obligation deriving after the beginning of the procedure (the consuming of the procedure).


Self-study questions  
· What are the subjects that may initiate the beginning of the procedure of bankruptcy?
· What is the cause for the legitimating of an application for the beginning of the procedure of bankruptcy? How is considered the fact that the debtor is legitimated to consider as cause of bankruptcy even the “insolvency in near future”?
· Who represents the debtor in the submission of the application for the beginning of the procedure of bankruptcy?
· What are the specifications when the debtor is represented by more than one subject, (simple companies)?
· What are the main documents that have to be submitted by the debtor to “convince’ the court on the existence of the cause of bankruptcy?
· What are the consequences if the debtor in insolvency does not claim the beginning of the procedure?
· How is “measured” the damage that is related to the delays in the starting of procedures?
· What are the criteria on which the Bankruptcy Court will consider the existence of “insolvency” in the circumstances when the judgment is done on acts, so in impossibility to call an expert to assist for a better understanding of financial documents?
· What are the legal circumstances that legitimate a creditor to claim the beginning of the procedure of bankruptcy?
· Is the lack of the will of the debtor, to accomplish an obligation in the procedure of the compulsory and voluntarily execution, a cause for the beginning of the procedure of bankruptcy?
· What are the essential issues on which should be given a decision on the beginning of the procedure of bankruptcy?
· Which are the “obligatory” notifications of the decision on the beginning of the procedure of bankruptcy?
· What are the legitimated subject to appeal a decision for the beginning of the procedure? What if is decided the refusal (refusal of the application)?
· What are the consequences for the actions committed by the administrator after the beginning of the procedure, if the appeal court annuls the initial decision considering the lack of the existence of circumstances for the beginning of the procedure of bankruptcy?
· What actions should accomplish the Bankruptcy Court if notices that the property of the debtor cannot cover the expenses for the procedure of bankruptcy?
· What are the typical “temporary” measures and what are the specific measures related to a procedure of bankruptcy (expressed by law “other measures that the Bankruptcy Court considers essential to avoid damages of economic/financial states of the debtor to the detriment of creditors”)?  
· What is the consequence if the debtor, after being limited in the possession of properties by the Bankruptcy Court with temporary measures, makes a transaction on these properties?
· What are the differences between the temporary administrator in the form of termporary measure, by the temporary administrator as a supervisory of the debtor in self-administration and the expert appointed by the court in the verification of circumstances for the beginning of the procedure of bankruptcy?
· What are the consequences of the beginning of the procedure of bankruptcy in report with the debtor, administration of property, in private life (post, movement), in the obligations in cooperation with the other actors of the procedure of bankruptcy?
· What is the influence of the procedure of bankruptcy in the continuity of contracts related to the debtor, role of the administrator/supervisory administrator in this process?

Case law no. 1
“Alfa” company is a limited liability company. The director, knowing the incapacity of the company to pay, asks the gathering of the meeting of the assembly of partners asking the consent for the beginning of the procedure of bankruptcy  or the providing of alternatives to overcome insolvency. The assembly decides not to give the consent for the beginning of the procedure of bankruptcy without providing any relevant alternative to overturn the state of insolvency.
Meanwhile, 5 months later, begins the procedure of bankruptcy on the request of the legitimized creditor.  

Questions
1. Who is responsible for the caused damage because of the non-beginning of procedure by the debtor obligatorily?
2. What are the kinds and limits of personal and solidary responsibility in  bankruptcy law? 
Are there meeting points between personal and solidary responsibility for the non-fulfillment of the obligations of the Civil Code with the responsibility for the non-fulfillment of the obligations according to bankruptcy law?

Case law no. 2    
The Bankruptcy Court gives the decision for the beginning of the procedure of bankruptcy, for the application of the creditor, on 7 April 2019. A is nominated as administrator and continues to follow the further steps of the procedure. Among other actions with the measure of bankruptcy, sells a warehouse considering it necessary to create liquidity for the expenses of the procedure (including the payment of the obligations of a rent contract which is essential for the continuity of business activity). The debtor makes an appeal versus the decision of  the Bankruptcy Court, pretending that is not verified his incapacity to pay as cause of bankruptcy. The Appeal Court decides the annulment of the decision of the Bankruptcy Court which allows the beginning of the procedure of bankruptcy and refuses the application for the beginning of the procedure of bankruptcy. 


Questions
1. What happens with the actions committed by the administrator from the moment of the giving of the decision of  the Bankruptcy Court?
2. Will the sold warehouse return to the ownership of the debtor or will it remain in the ownership of the third person?   
3. What are the judicial instruments through which may be defended the debtor, in case of claiming that the property is sold below cost?  

WEEK  27
The main learning issues  
· Bankruptcy administrators;
· Creditors, presentation, classification of creditors;
· General and specific criteria to appoint a bankruptcy administrator/supervisory administrator;
· The competent organ to supervise the professional activity of the bankruptcy administratorsupervisory administrator;
· The assessment of the supervision of the activity of the administrator by the Actors of Bankruptcy Procedure and by the court, common and different points of these competences;
· Civil responsibility of the bankruptcy administrator; legitimation to consider this responsibility, procedure of considering;
· Disciplinary-administrative responsibilities of the administrator, legitimation of the procedure, the competent organ for the exercise of measures;
· Responsibilities, procedure, criteria that has to be attended by the bankruptcy administrator in cases of the necessity for “new” financing of the debtor after the beginning of the procedure of bankruptcy;
· The actions of the bankruptcy administrator for which is conditioned the consent of the committee/meeting of creditors and Bankruptcy Court;
· Division and categorization of meetings of creditors who are called and guided by an administrator by meetings called and directed by the Bankruptcy Court Bankruptcy Court; 
· Compensation of the administrator; legal criteria and the influence of the results in the administration of the measure of bankruptcy in the determination of compensation by  the Bankruptcy Court;
· Duties of the bankruptcy administrator for the opposition of formes actions of the debtor that are considered harmful for the interest of creditors; resolution of disputes of the administrator with any claim of creditors that ask for the annulment of a certain action of the debtor, legal presumptions of “bad confidence” and the possibility of the refusal of presumption. 

Self-study questions
· What are the general legal criteria and what are the specific criteria?
· What is the competent organ to assign the bankruptcy administrator, through what criteria will be made this concrete assignment?
· What are the differences of the monitoring of the bankruptcy administrator by the Bankruptcy Court the Bankruptcy Court and by the  Actors of Bankruptcy Procedure?
· How is determined the civil, administrative, disciplinary responsibility of the bankruptcy administrator? What responsible body is responsible for these liabilities? Who is legitimated to initiate such a procedure of responsibility?
· What are the actions of the bankruptcy administrator in the administration of the measure of bankruptcy for which is required obligatorily a preliminary consultation with the committee of creditors and the conditioning consent of the Bankruptcy Court;
· In what cases the meeting of creditors is called and directed by the bankruptcy administrator? In what other cases the calling and direction is exclusivity of the Bankruptcy Court? In what cases the Bankruptcy Court should delegate the calling and direction? 
· What are the legal criteria in the determining of the reward of the administrator? Who determines the reward? How does influence the performance of the administrator in the progress of the procedure of bankruptcy in the determining of the reward?

Case law
A has borrowed  15 thousand euros from  B to buy a car according to the contract signed on 20.3.2019. After the signing of the contract are paid  2000 euros as ransom and the repayment has continued unitl July 2019. Up to this date, A has repaid 5500 euros to B. B has rented by A some space for offices with a monthly rent 1000 euros for the period of January  2019 – December 2019. Payment will be made in two 6 months installments: 6000 euros will be paid with the signature of the contract and 6000 others at the end of December. The value of the paid rents up to the beginning of December 2019 is 6000 dollars. In December 2019, A declared that has incapacity to pay for the car and in circumstances of insolvency has asked from the court the opening of the procedure of bankruptcy on  11.12.2019.
B claims the payment because of reciprocal obligations.  

Questions that call for solution
1. Can this payment be made?
2. Is important the fact that is submitted an application for the opening of the procedure of bankruptcy? Is important if the court has decided to open the bankruptcy or not?
3. Make an analysis of the Article 71 of bankruptcy law and explain how do you understand the phrase,  “until the date when starts the procedure of bankruptcy”…?

 
WEEK 28
The main learning issues  
· How are classified creditors according to  bankruptcy law? 
· Classification of creditors in bankruptcy creditors and creditors of the procedure of bankruptcy;
· Expenses of administration by the bankruptcy administrator that “produce” bankruptcy creditors, the responsibility of the administrator in the well-administration of these expenses;
· Specifics of the relations of creditors provided by the procedure of bankruptcy and measure of bankruptcy; limitations of their interests in temporary measures, the right of “division – separation”, limitation of the use of this right, consequences when is applied this restriction, the sale of property with security rights and the rights of the secured creditor in this sale procedure;
· Specifications of preferred creditors and differences from preferences foreseen by the Civil Code;
· The concept of final creditor as an opportunity yo understand the category of “unsecured creditor”, limitations of final creditors in the collective decision-making of creditors for important issues of the procedure of bankruptcy;
· The role of the committee of creditors, assignment, competences, role of the monitoring of the activity of the bankruptcy administrator;
· The importance of the meeting of creditors in the collective procedure of bankruptcy, the decisive importance of this meeting in the perspective of the trade activity of the debtor;
· Procedures of the verification of the claims of creditors, mainly written procedure, efficiency of procedure, burden of proof according to documents supporting the claim;
· The importance of the good administrator in the well-organisation of the list of creditors and the importance of this list for the continuity of the procedure of bankruptcy;
· The role of the Bankruptcy Court in the verification of claims, the right to appeal,  the importance of the importance of the speed of verification procedure for a careful procedure of bankruptcy;
· Consequences of the submission of claims.    
 
 Self-study questions
· Is it compulsory for the bankruptcy creditor to file an application of a creditor/a group of creditors, to the committee of creditors so that the administrator may initiate a legal procedure for the annulment of an action of the debtor considered by pretendes as “harmful to the interests of creditors”?
· Has a creditor to whom is refused by the administrator the initiation of a legal annulment procedure, the right to initiate such a procedure individually? In what circumstances?
· Explain common and different points between the “paulania” lawsuit (for the opposition of the legal actions of the debtor) and the lawsuits of the administrator/creditor refused for the opposition of the harmful actions of the debtor?
· What are the restricting interests of secured creditors, in temporary measures and after the beginning of the procedure of bankruptcy? How are compensated the damages of the interests of these creditors because of the restriction of their rights?
· What is the role of the committee of creditors and of the meeting of creditors in the progress of  the procedure of bankruptcy?
· What is the procedure of the verification of the claims of creditors? What is the role of the bankruptcy administrator of the Bankruptcy Court? What are the elements that make this procedure quick and efficient?

Compulsory literature
· Constitution of the Republic of Albania; 
· Law no. 110/2016, date 27.10.2016, on bankruptcy; 
· Decision of the Council of Ministers no. 542, date 19.9.2018,  on the organization of the National Agency of Bankruptcy;
· Sub-legal acts in the application of law no. 110/2016, date 27.10.2016, on bankruptcy;
· COMMISSION RECOMMENDATION of 12 March 2014 on a new approach to business failure and insolvency,  (2014/135/EU);
· Council Regulation (EC) No 1346/2000 of 29 May 2000 on insolvency proceedings.

Judicial judgments 
· Judgment no. 00-2011-850 (142), date 15.3.2012, of the Civil College of the High Court;
· Judgment no. 00-2013-2304 (571), date 18.10.2013, of the Civil College of the High Court;
· Judgment no.  00-2014-1987 (324), date 4.6.2014, of the Civil College of the High Court;
· Judgment no.6631/1112, date 30.6.2017, of the First Instance Court of Tirana; 
· A procès – verbal of the meeting on the verification of the claims of creditors, (the First Instance Court of Tirana), date 5.5.2016; 
· Judgment of the date 15.6.2016, of the First Instance Court of Tirana;
· Judgment no. act 1693, date 29.7.2016,  of the First Instance Court of Tirana;
· Judgment no. act  7563, date 14.11.2016, of the First Instance Court of Tirana;
· Judgment no. 2444, date 27.3.2017, of the First Instance Court of Tirana;
· Judgment no. 3831, date 3.5.2017, of the First Instance Court of Tirana;
· Judgment no. 235, date 18.12.2017, of the First Instance Court of Tirana;
· Judgment no. 249 , date 18.12.2017, of the First Instance Court of Tirana;
· Judgment no. 2058, date 6.3.2018, of the First Instance Court of Tirana;
· Judgment no. 3244, date 10.4.2018, of the First Instance Court of Tirana;
· Judgment no. 10234, date 11.12.2018, of the First Instance Court of Tirana;
· Judgment no. 10458, date 18.12.2018,  of the First Instance Court of Tirana;
· Judgment no. 313, date 30.5.2019,  of the First Instance Court of Tirana;
· Judgment no. 5447, date 23.7.2019, of the First Instance Court of Tirana.

Supporting literature
· C.C. Cuming, Ronald,  Manual  on the Albanian law of bankruptcy; 
· Torremans, Paul., Tegu, Florina., Shehi, Ardjana., Manual on bankruptcy in the comparative aspect, Tirana 2005; 
· Skëndaj, Alba., (Cand. for “Dr.”), Alimehmeti, Genc., (PhD.), Kurti, Sllavka. (Cand. for “Dr.”), Reorganisation, a second chance on bankruptcy;    
· Bedalli, Elona., Shehi, Ardjana., Lalaj, Sabina., Deloitte Albania, Bankruptcy under the new law, Deloitte Albania edn.,;
· Bozheku, Enida, Criminal profiles of bankruptcy law, journal Avokatia, no.28; 
· Manjani, Ylli,  Relation on the draft-law on bankruptcy;  
·  https://www.monitor.al/si-te-falimentohet-ligjin-e-ri/ 
·  http://avokatia.al/revista/14-avokatia-28/38-penale-28    
·  https://www.europeanlawinstitute.eu/projects-publications/completed-projects-old/insolvency/   
· http://vietnamlawmagazine.vn/stay-of-proceedings-and-execution-on-insolvency-procedures-5211.htm  


WEEK 29
The main learning issues  
· Liquidation, measure of liquidation and compensation of creditors;
· The completion of liquidation and the closing of the bankruptcy procedure;
· Options provided by the law for the debtor/implicit options;
· Option of liquidation compared to other options;
· Concepts and the main institutes in liquidation option;
· The main principles in the function of  liquidation option;
· Organs of bankruptcy and corporative organs in  liquidation option;
· The special role of the organs of bankruptcy during the enforcement of liquidation option;
· The role of the court in the enforcement of liquidation option;
· The meaning of the bankruptcy measure;
· Decision of the Council of Ministers no.124, date 6.2.2013, on the approval of national standards for the administration of the measure of bankruptcy; 
· The turn of priorities of bankruptcy creditors;
· The meaning of the group of creditors for purposes of the liquidation option;
· The turn of expenses of the bankruptcy procedure;
· The necessity for the return of legal actions under the legal conditions in the function of the maximizing of the bankruptcy measure;
· The necessity for the assessment of the respect of the cover of corporative responsibility also for purposes of the bankruptcy measure;
· Recognition of opposed claims on purposes of the bankruptcy measure; 
· The understanding of the transfer of trade activity in the function of the bankruptcy measure;
· Distribution of the bankruptcy measure;
· Voluntarily liquidation vs. distribution of the bankruptcy measure vs. repayment of creditors;
· The completion of the liquidation procedure. 


Self-study questions
1. What are the main options for the debtor foreseen by the law?
2. What are the options of liquidation vs. other options?
3. Circumstances that legitimize the liquidation option;
4. Concepts and principles of liquidation procedure;
5. The bankruptcy measure;
6. Relevant procedure and the role of bankruptcy organs and of the bankruptcy court;
7. The turn of preference in the distribution of the bankruptcy measure.


Case law
Discussion of the judgment of the Bankruptcy Court, Tirana, no.1693, date 29.7.2016, on the determining of the term, expenses of the determining and the payment of the expenses of secured creditors  that claim the setting apart of the subject and the determining of the list of expenses of the bankrupcty of  Volalba SHPK company. 

Discussion of the judgment of the Bankruptcy Court, Tirana, no.1693, date 10.11.2016, on the continuity of the bankruptcy procedure with the sale of the measure of the bankrupcty of  Volalba SHPK company. 
 
Questions
· What are the options of the qualification of the expense  for the separation of the subject?
· Discusion on the relevant discussion of the court; 
· What is the turn of these expenses in the priority of claims? 


WEEK 30
Self-study questions
· Reorganisation procedure: the beginning and ending of the option of judicial reorganization, the approval of the reogranisation plan, implementation monitoring, the closing of reorganization or the passing to other options for the debtor;
· The meaning and conditions for the accelerated reorganization, the role of the court in this procedure;
· The meaning and conditions for the accelerated reorganization, the role of the court in this procedure;
· Reminder on the options provided by law for the debtor;
· The option of reorganization compared to other options;
· The priority of the debtor’s rescue;
· The main concepts and institutes in the option of reorganization;  
· The main principles of the bankruptcy procedure in the function of the option of reorganization;
· The bodies of bankruptcy and corporate bodies in option of reorganization;
· The special role of the bodies of bankruptcy during the implementation of the option of reorganization; 
· Role of the Bankruptcy Court during the implementation of the option of reorganization;
· Forms of reorganisation (reorganization in full procedure vs. accelerated reorganization);
· Reorganization Plan (RP) vs. extrajudicial agreement;
· The meaning of RP and the elements of a RP and the possibilities of the repayment of creditors;
· The meaning of the group of creditors for purposes of the option of liquidation;
· The necessity for the return of judicial actions under legal circumstances for purposes of reorganization;
· The recognition of conflicting claims for the purposes of  RP and maximizing the repayment of creditors;
· The approval of the RP and the consent of the debtor;
· Enforcement of RP and the possibility of the transitions of the reorganization procedure in liquidation;
· The completion of the enforcement of  RP and the concluding of reorganization procedure;
· The monitoring of the enforcement of RP after the concluding of the procedure of bankruptcy.

Self-study questions
1. The option of the reogranisation of the debtor in a bankruptcy procedure; 
2. Main types of reorganisation; 
3. Aspects of reorganization and monitoring; 
4. The role of the bodies of bankruptcy in reorganization;
5. The role of the court in reorganization; 
6. Issues of theory and practice related to this option; 
7. Relevant innovations of law no. 110/2016.

Case law
1. Discussion of the judicial judgment of the Bankruptcy Court Tiranë, no.6631/1112, date 30.6.2017, on the approval of the Reorganization Plan of the company “Kurum International” SHA in the bankruptcy for reorganization;
2. Discussion of the judicial judgment of the Bankruptcy Court Tiranë, no.10234, date 11.12.2018, concluding of bankruptcy procedure of the company “Kurum International” SHA in the bankruptcy for reorganization. 

Questions
1. What represents RP  in this procedure? 
2. What is the role and the responsibilities of the Committee of Creditors in the monitoring of the application of the approved RP? 
3. Elements that have to be considered by the court in the judgment for the concluding of the procedure of bankruptcy while continues the implementation of RP?
4. Discussion regarding two judgments of the court on issues of bankruptcy through reorganization of  Kurum International SHA. 


Compulsory literature
· Constitution of the Republic of Albania;   
· Law no. 110/2016, date 27.10.2016, on bankruptcy; 
· Decision of the Council of Ministers no. 542, date 19.9.2018,  on the organization of the National Agency of Bankruptcy;
· Decision of the Council of Ministers no.124, date 6.2.2013, on the approval of national standards for the administration of the measure of bankruptcy; 
· Other sub-legal acts issued for the application of law no. 110/2016, date 27.10.2016, on bankruptcy;
· Criminal Code and the Law on Trade Associations;
· Other relevant laws; 
· COMMISSION RECOMMENDATION of 12 March 2014 on a new approach to business failure and insolvency,  (2014/135/EU);
· Council Regulation (EC) No 1346/2000 of 29 May 2000 on insolvency proceedings;
· UNCITRAL Model Law on Cross-Border Insolvency.

Judicial judgments 
· Judgment no. 00-2011-850 (142), date 15.3.2012,  of the Civil College of the High Court; 
· Judgment no. 00-2013-2304 (571), date 18.10.2013, of the Civil College of the High Court; 
· Judgment no. 00-2014-1987 (324), date 4.6.2014, of the Civil College of the High Court; 
· Judgment no.6631/1112, date 30.6.2017, of the First Instance Court of Tirana;
· Procès-verbal on the verification of the claims of creditors, (the First Instance Court of Tirana), date 5.5.2016;
· Judgment of the date 15.6.2016,  of the First Instance Court of Tirana;
· Judgment no. act 1693, date 29.7.2016, of the First Instance Court of Tirana;
· Judgment no.1693, date 10.11.2016, the Bankruptcy Court of Tirana; 
· Judgment no. act 7563, date 14.11.2016, of the First Instance Court of Tirana;
· Judgment no. 2444, date 27.3.2017, of the First Instance Court of Tirana;
· Judgment no. 3831, date 3.5.2017, of the First Instance Court of Tirana;
· Judgment no. 235, date 18.12.2017, of the First Instance Court of Tirana;
· Judgment no. 249, date 18.12.2017, of the First Instance Court of Tirana;
· Judgment no. 2058, date 6.3.2018, of the First Instance Court of Tirana;
· Judgment no. 3244, date 10.4.2018, of the First Instance Court of Tirana;
· Judgment no. 10234, date 11.12.2018, of the First Instance Court of Tirana;
· Judgment no. 10458, date 18.12.2018, of the First Instance Court of Tirana;
· Judgment no.  313, date 30.5.2019, of the First Instance Court of Tirana;
· Judgment no. 5447, date 23.7.2019, of the First Instance Court of Tirana.

Supporting literature
· Manjani, Ylli,  Relation on the draft-law on bankruptcy; 
· C.C. Cuming, Ronald,  Manual  on the Albanian law of bankruptcy; 
· Torremans, Paul., Tegu, Florina., Shehi, Ardjana., Manual on bankruptcy in the comparative aspect, Tirana 2005; 
· Skëndaj, Alba., Alimehmeti, Genc., Kurti, Sllavka., Reorganisation, a second chance on bankruptcy;    
· Bedalli, Elona., Shehi, Ardjana., Lalaj, Sabina., Deloitte Albania, Bankruptcy under the new law, Deloitte Albania edn.,;
· Bozheku, Enida, Criminal profiles of bankruptcy law, journal Avokatia, no.28. 


[bookmark: _Toc14875961]2.4 Literature and study materials 

The complete literature of the course and study materials that are necessary for lesson accomplishment. 

Compulsory doctrine and literature 
· Bachner, Thomas, Schuster, Edmund-Philip, Winner, Martin,(2009).The New Albanian Company Law – Interpreted According to its Sources in European Law;
· Malltezi, Argita,  The Albanian law of trade companies, first edn., 2011.
· Galliano, Italian Private law.  

Legislation 
· Civil Code of the Republic of Albania, 1994;
· Code of Civil Procedure;
· Law no. 9901, date 14.4.2008, on traders and trade associations;
· Law no. 9723, date 7.5.2007, National Registration Center; 
· Law no. 7638, date 19.11.1992, on trade associations, abrogated;
· Law no. 7632, date 4.11.1992, on provisions that regulate the first part of the Trading Code, abrogated;
· Law no. 7667, date 28.1.1993, on Trade Register and formalities that should be respected by trade companies, abrogated.


International Acts and recommended literature 
· Directive of the European Union on trade companies; 
· Report of the Group of High Level Experts of Trade Law on A Modern Regulatory Framework for Company Law in Europe: A Consultative Document of the High Level Group of Company Law Experts, 4 November 2004. 

Judicial judgments 
· Judgment no. 3427, date 10.4.2012, of the First Instance Court of Tirana;
· Judgment no.10182, date 13.12.2011, of the First Instance Court of Tirana; 
· Judgment no.4280, date 23.5.2011, of the First Instance Court of Tirana;
· Judgment no. 4251, date 23.5.2011,  of the First Instance Court of Tirana;
· Judgment no.3679, date 6.5.2011,  of the First Instance Court of Tirana;
· Judgment no.942, date 12.2.2010,  of the First Instance Court of Tirana;
· Judgment no.4225 date 19.5.2009,  of the First Instance Court of Tirana;
· Judgment no.1112, date 27.2.2006, of the First Instance Court of Tirana. 

Evaluation

This section explains in details: 

· Forms of the evaluation; 
· Evaluation criteria for every evaluation form;&  
· The study load for students for the preparation for tests, etc. 
. 

The evaluation of the course of Trade & Company Law is done in two forms, as follows: 

By test, that is done at the end of every academic year, in the period May – June  2023, in the written form and secreted. The opening of the envelopes with results and their comparison with the names of candidates is done publicly before all candidates that have participated in this test. Thesis of the test is divided in two parts: 

· First part – it is theoretical, with questions in the form of a test, descriptive questions, discussion of concepts, interpretation of legal provisions, analysis of juridical problems; &   
· Second part – it is practical and has one case law of judicial practice. 

The total of the thesis of the test of Trade & Company Law, is 70 points. In the composition of the thesis, care has been taken, so that to be included all the concepts elaborated during the course.   

The continuous evaluation is done on the basis of the results achieved by: 

· Independent assignments submitted in the written form;
· Presentations; 
· Discussions/debates in the auditorium;
· Assignments and every other product or material prepared by the candidate. 

This evaluation is in total 30 points and is attached to the final evaluation of the candidate who ends the school. In this evaluation will be included these components: 

B.1 Participation and activation of candidates in discussions, oral exercises, resolution of practical cases, methods of discussion and of scientific debate. Lecturers give the necessary time for the preparation of oral exercises that will be analysed in every topic so that, on the one hand, to activate better the candidates and on the other hand, to simulate the independent work in auditorium and the independent discussion in group.

Explanation: 

6. Lecturers have academic freedom to select the nature of the exercises, assignments, of the independent work considering the nature of the topic and the targeted teaching objectives. Also, lecturers are free to select the number of monthly assignments as an independent work on the condition that monthly teaching loads to be within the parameters established in this program.
7. For the increase of practical capacities, candidates will follow the lesson in auditorium where will be combined the presentation of the lecturer with the independent work. 
8. Products of the independent work, presentations of exercises and written assignments of 2 hours’ study load will be prepared in word, Times New Roman theme font, Font 12, Space Multiple 1.15 and will have up to 1000 words /2 pages. Written assignments will have a study load over 2 classes and will have a number of words that will be increased proportionally and progressively. 
9. Written assignments/preparation of judicial sentences and so on that will have duration of over 2 classes, will have a number of words that will increase proportionally and progressively, (for example, an assignment of 3 hours’ workload will have 1500 words, etc.)
10. Oral reports accompanied by presentations on power point will be up to 6 slides for the independent individual/group work. 

Study and teaching load

In this section is given the total of teaching load. 

The advantage of the presentation of the study load in a separate session is the possibility of coordination for all courses, to see the total study load of students.  
Normally the teaching load (i.e. the load of the lecturer) is not reflected in teaching programs, because the education program is composed chiefly for students. 

The teaching load of the lecturer is an administrative problem of the institution. 
However, if is considered reasonable to be established the education load, the calculation done in the program of the course of  Trade & Company Law  may serve as basis even for other courses. 

Annual teaching load: 60 teaching classes, of which in the first semester will be done 30 teaching classes (15 weeks x 2 classes) and classes (15 weeks x 2 classes). 


· The academic year is divided in two semesters, as follows:
a) First semester: 15weeks   
b) Second semester: 15 weeks    

Weekly teaching load for presentations: 2 classes/week /per group

Teaching class: 50 minutes 
Daily teaching load of the lecturer/candidate: 2 classes    
Weekly teaching load of the lecturer/candidate: 2 classes/week/group 
Quantity of teaching classes combined with courses of other subjects: Total 5 classes per year (transfer).

a) With the course of Civil Procedure, 3 classes presentation, discussions, debates;
b) With the course of Labour Law, 2 classes,  (1 class presentation, discussions, debates in the auditorium and 1 class exercises and presentations of candidates to school);
c) With the course of Criminal Law,  3 classes, (presentation, discussions, debates.)

While giving written or oral assignments the lecturer will try to make a preliminary evaluation of the work load of candidates for magistrate for the independent work in the auditorium and/or out of it, considering the indicators related to:

· Classes of research work;
· Study of recommended literature;
· Study of judicial practice;
· Researches of comparative character from the jurisprudence of European countries and beyond;
· The time which is essential for the written preparation.
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1. General Framework

1.1 Course description of “Family law”

The magistrate who will deal with conflicts/disagreements related to family law will have to understand the institution of family and marriage with all its constituent components and then has to make a decision on these conflicts involving spouses and cohabitants, parents and children, guardians and other relatives (grandparents), personal and property interests/rights, etc. 
Reasoning in the form of a judicial decision is a process of in-depth analysis of facts and evidence, regularly administered during the judicial process. Also, this process includes the analysis of legislation where it is required, among other things, to take into account with priority the principle of the best interest of the child in cases where a minor is in the process. The processes cannot avoid the respect of the three main pillars of the principle of equality and non-discrimination, such as the principle of: the equality of spouses, the equality of parents and the equality of children regardless of the parents’ status [married or not].  
In-depth and comprehensive knowledge of the entire legal framework in force, which includes procedural and material rules, as well as international standards that influence decision-making in family, matrimonial and children rights matters; updating with the local judicial practice of the Albanian courts of all three levels and of the Constitutional Court, as well as with international judicial practice, the jurisprudence of the European Court of Human Rights and the ECJ affecting family matters and the enjoyment of family life and children rights - is the basis of this course in order for magistrates to be aware of this decision-making. 
Magistrates will face challenges in judging cases where tradition, stereotypes, inequality and discrimination are constantly encountered. During the course, the magistrate prepares for a fair legal, social and ethical understanding of marital and family relations, children’s rights and their happiness without being influenced by inappropriate and discriminatory traditions and customs that take place in these trials.  
Also, magistrates are prepared to be aware that family matters, apart from the legal side, have a specific impact on the emotional sphere, therefore emotional intelligence has its own importance. It is very important that these emotions and feelings do not dominate the principles of independence, impartiality and professionalism in the judgment of family matters and in the conduct according to the rules of professional ethics. Ethical issues in the trial of family cases will focus on the dilemmas of ethical standards in family cases, violence in family and with minors as well as the risks of ethical violations in the fair resolution of the case . The purpose of this focus is to bring attention to the interdisciplinary, social, legal, emotional, etc., nature of these cases and to cultivate some important individual and collective skills in dealing with family issues and issues with minors, to encourage self-analysis and self-assessment of the needs for appropriate ethical approaches and for appropriate changes in future magistrates. Professional ethics should be seen as a lever that ensures access to justice and influences public trust. 
Magistrates will be focused on the importance of decision-making in family matters and supporting the decision on the opinion of experts such as the psychologist/sociologist, social worker, child rights worker who assess, as the case may be, the best interest of the child from a psychological and social point of view, leaving it to the magistrate to make the assessment from the point of view of children’s rights. 
The knowledge acquired in this course prepares the magistrate for the following steps of training at the School of Magistrates during the three-year program of initial formation and thus gradually in exercising the function of the magistrate. Also, the knowledge gained will influence the writing of clear legal language for a child who is affected, according to the principles of juvenile-friendly justice.
[bookmark: _Toc434440119]
1.2	The main course objective of “Family law”

At the end of this course, the candidate for magistrates is able that, under the supervision of the team of family law lecturers and lecturers of subjects with which family law is combined and within the schedule provided in the curriculum, to take and compile a logically structured and legally justified judicial decision. The candidate for magistrate is focused on basic/intermediate level case studies or standard cases. The magistrate understands the difference between legal facts and assumptions, knows the legal framework and the influences of tradition, of customs and discriminatory stereotypes in order to reach the right conclusions and give a fair decision. This objective is analyzed below into detailed learning objectives, which define the topics to be covered in the family law course, the teaching methodology, the workload of the candidate magistrate (study load) and the workload of the lecturer (teaching load).  
[bookmark: _Toc434440120]
Combination with the course of “Family law” and with other courses

The course of Family Law is an important course in the Program of Initial Formation at the School of Magistrates. This course takes place in the first year of the Program of Initial Formation and as such is combined with several other courses that also take place in the first year. The course of Family Law is combined with the course of Civil Law and the course of Criminal Law. 
This course, despite the non-combination, during the elaboration, also stops at the links that are created with private international law, professional ethics, etc.   

The combination with the course of Civil Law [3 classes]: the focus in this combination is the Albanian jurisprudence, ECtHR jurisprudence and ECJ jurisprudence in relation to certain issues such as: the right to name and surname of children; wrong conception, wrong birth and wrong life; the right to choose residence; problems created by marriage with people who have changed gender, etc., accompanied by tasks for the independent work of candidates for magistrate. 

The combination with the course of Criminal Law [2 classes]: a special attention will be paid in this aspect to the understanding and application of the principle of the best interest of the child, in criminal offences that are related to child abuse and parental neglect, failure to fulfill obligations towards children in accordance with the principle of the Articles  1(c), 43(a), 100 etc., of the Criminal Code, etc.  


2. The course

 2.1	Teaching objectives for the course of “Family law”




Teaching objectives 

To achieve the main objective (See 1., The main course objective), the course intends to achieve the concrete teaching objectives that are ranked in the Annex 1, attached to this program. 

Systematically, teaching objectives intend to capacitate candidates for magistrates in the directions according to the following structure:

1. Understanding – Capacitating in the way of understanding: The participant has the capacity to understand, to explain, to identify, to classify and to discuss concepts, principles and the main institutes of Family Law needed for the creation of the inner conviction in the resolution of conflicts regarding issues related to family, marriage, spouses/partners, parents and children.  

In this objective is intended to be achieved the capacity of the awareness of the magistrate for the recognition of the personal environment. The elaboration of the capacity of awareness for the personal environment is related to the listening capacity. This means to be able to feel things. The awareness on the personal environment is easy to be elaborated, but the candidate for magistrate, should understand and feel the consequences of the activities and of decisions made on the basis of an assessment of that environment. If exists such an awareness, than that competence should be elaborated. A part of this capacity is formed by integrity. This essential value is difficult to be elaborated in itself. It required a continuous concentration in the apprehension for the limits and the will to be moved in themselves and to consider their position in them. 

In the context of this objective is intended to be achieved the capacity of listening and of concentration on the main and most important facts. This demonstrates the meaning of situations of others and creates personal contacts; is sensitive to the motives of others and receives less pronounced signals; listens actively – makes others feel that their contribution is welcomed. The development of the listening capacity – Listening is a basic skill that can be developed mostly practically. Good listening skills are an advantage when there is the discussion to notice signals and to understand their meaning. The sensitive aspect of listening  (sensitivity) also can developed well, on the condition of understanding the necessities and feelings of others and desires to consider them.  If someone cannot or does not wish to put himself/herself in the position of other people, that person is not sensitive. In such cases, the development of sensitivity becomes very difficult.  

This objective is related even with the ability of self-awareness. Self-awareness can be developed if there is a certain level of self-recognition (has the capacity to identify and to nominate necessities, feelings, preferences and his/her motives.)  If the person does not know or does not wish to call the necessities, feelings, preferences and his/her motives, this means that the person lacks self-awareness. In such a case, the development of awareness becomes very difficult. The basic value of independent judgment is related to the skill of self-awareness and needs time to be developed. The skill of judgment is learned through experience, but also is based on analytical capacities. Independence required a change of attitude that may be developed only if the person in discussion is aware for his influence and is prepared to regulate the attitude based on reactions of others. The basic value of integrity is also part of the skill of self-awareness. This basic value is very difficult to be elaborated in itself. It required a constant concentration in the understanding of limits and of the desire to move inside them taking into consideration their position inside them too. 

This objective is related to the skill of learning and of self-reflection. This requires that the candidate for magistrate should be open for reactions from others and has an open attitude versus the capacity to learn; is curious, asks actively for new and/or different situations; includes what has learned in his/her repertoire. The main obstacles for the development of this skill are the lack of a motive (the lack of energy) to investigate personally, to make self-interrogation and to see the reactions of others. People who have difficulties to come close to others and to create relations, will have more difficulties to cultivate this skill. If the absence of the capacity to learn and to self-reflect is related to the lack of self-confidence (that appears by the fear to be criticized or to say that someone has not acted well), this skill is difficult to be cultivated, since this conduct is rooted deeply in personality.  
 
2. Implementation – Capacitating in implementation: The participant is able to use theoretical knowledge on concepts, principles and the main institutes of Family Law in factual situations presented in the form of a case study. At the end of the course, he/she is going to be able to:
· Interpret concepts, principles and the main institutes of Family Law based on facts of a practical situation; 
· Organize and plan the steps that have to be taken for the resolution of a family conflict based on theoretical knowledge and facts of the concrete/hypothetical case in a case study format; 
· Debate and respect the different opinions of colleagues as well as to work & function in group.

3. Analysis – Capacitating in analysis: The candidate for magistrate is able to identify the relevant facts and to analyze legal frameworks so that to create an opinion based on all relevant data of the case study. At the end of the course, he/she is going to be able to:
· Identify and select the respective details for a correct reflection of the facts of a concrete case;
· To establish the  necessary legal framework for the resolution of a family conflict;
· Establish/evidence the relevant facts and to apply the law for these facts, considering the circumstances of the concrete case; 
· Analyze the social context and its influence on the resolution of the conflict.

This objective is related to the analytical skill of the candidate for magistrate and deals with issues by analyzing them, dealing with them and assessing  systematically the situations, processes and different data; makes questions from a base of understanding; uses a logical line of opinion that produces a clear and transparent reasoning when drafts judicial decisions. The development of the analytical skill – when there is the discussion to discover the causes of problems and the finding of important information to make connections, this capacity is developed quite well.  There are training courses that are focused on the consolidation of analytical capacities and the balancing of information. However, when there is the discussion to have the capacity to create links, to be seen all the picture, etc., there are less opportunities for development (or capacities for development are less favourable). This occurs because such a development is in the recognition field. 

4. Evaluation/creation - Capacitating on legal writing and reasoning: The candidate for magistrate is able to express his/her opinion clearly in a reasoned & argumented family judicial sentence. At the end of the course, he/she is going to be able to: 
· Construct logically a judicial sentence in a conflict that is included in the field of Family Law;
· Reason in the written form a judicial judgment; 
· Give a correct and reasonable judicial judgment in the field of Family Law;
· Formulate briefly and concisely the arguments that led to the taking of the decision. 

This objective is related to the  decision-making ability. The decision – making capacity means that the candidate for magistrate makes decisions based on the available data, is insistent and complete, even when there is pressure on him. The development of the decision – making ability  - The decision – making ability is difficult to be developed. It is included deeply in personality – in other words – decision – making is a feature of character. It is important to discover why a person does not have sufficient decision – making ability. Does this person lack self – confidence? Does the person fear to make mistakes? Or it is not clear for a person to know his responsibilities and skills? In addition to, the making of proper decisions is also strictly related to the capacity to have quickly a summary.   The understanding of the background of insufficient decision – making may help in the development of this capacity. Maintaining a balance between speed, productivity, quality, is important for an efficient decision – making and requires knowlwdge and control on your perfectioning. Asking and receiving quickly the reactions as well as the readiness to change in this aspect supports his development. 

Integrity and professional ethics in communication and behavior
The participant in the training is careful in communication with lecturers, the administrative staff, colleagues and other participants, shows ethics in behavior and communication, the respect of norms of social education, obedience to rules and respecting them, balance and impartialness in relations and work in group as a team. 
This objective is related to the skill of obedience that is related to the capacity of the participant to provide a clear view in the structure of the séance and the process followed to come to the decision;  makes possible in this way that parties accept the judicial decision easier; formulates the decision clearly and concisely; takes direction, where is possible, to bring parties close for mediation and resolution of the dispute.  
This objective is related to the capacity to develop persuasive skills. This skill can be developed easily. Practically, happens that people show more direct persuasion. This may happen because these people maybe are not sufficiently sensitive versus others. They may not recognize the other’s resistance, so they increase their persuasive emphasis. This may be considered as confrontation by the other person. It is needed courage to develop this skill. This skill may be well practiced in the context of a training course.  Moreover, much focused reactions on the work environment of the individual have a great effect on the quick development. Well written and oral communication is a  fundamental value for this skill. This skill may be developed in an intended training program. Reasoning capacity provides an important base of these skills and is less easier to be elaborated when there is the discussion of the recognition of the model and the creation of relations. 
This education objective is related to the ability for self-confidence, authority and seriousness, under which the participant in training shows passion for the system of justice and confidence in its qualities;  demonstrates individuality and stability, which increases the influence of his actions; considers his team/the council for the judiciary and judiciary in entirety; demonstrates also ability withing the agreed framework; is clear for expectancies and respects the limits of the law. Capacities for self-confidence and seriousness are difficult to be elaborates, because the conduct of the candidate is connected to it, is rooted deep into personality. In case someone demonstrates insufficient self-confidence, is important to be investigated the origin and the cause. Mentoring (from the outside) is frequently the most proper way to treat  this. Training courses that intend the increase of personal efficiency or intend the development of consent. However, training is recommended for stable development. Impartialness, the method of approach versus litigant parties and the authoritative attitude are essential values that are related to the ability of self-confidence.  The authority can be increased by gaining experience and by being open to the exemplary behavior of the others. Impartiality can be developed by frequently reviewing the influence of self actions and by integrating the reactions of the others in the self behavior and actions.
This objective is related to the ability for leadership, cooperation and flexibility. With this objective is intended to be prepared a participant in the training that plans and organizes the work for the case. Involves others and allows them to use optimally (non-legal) expertise as well as organizes its use efficiently, informs others for the progress of the work, regulates the process (content, quality, time) when is required. In training sessions, the candidate should learn how to structure better the work as well as how to use the aids for the planning and organization of work. The aspect of the monitoring of progress also is worth developing. This includes, on the one hand, the drafting of procedures for the work, and on the other hand, current controls of progress. The monitoring of progress is an enlargement of planning and organization. Aspects related to the analysis of problems (the judging quality and its most  recognizing aspects) are more difficult to be developed. However, training in analytical abilities, can help.
The development of the ability of cooperation  - Cooperation is a skill that may be elaborated well in practice, even though it needs time, attention and instructions. Insufficient cooperation mostly has to do with the lack of will than the lack of skills.

Capacities that are consolidated through the above education objectives for the course of family law are as follows:

Competences/Capacities

Competence 1: Deep procedural/material knowledge from domestic/European jurisprudence in the area of Family Law 

· To have clear and deep theoretical knowledge on concepts, principles and main institutes, in the field of Family Law, combined with the practical aspect, by identifying the differences between institutes in different areas of law.
· To know and evaluate deeply the attitudes and interpretations of doctrinal value in the judicial practice of the country and to follow on an updated basis the European jurisprudence that is applicable in the Albanian context (ECtHR, ECJ, etc.); 
· To identify legal cases that appear in a factual situation, to establish its legal basis, to identify and to be conscious for legislative aims. 

Competence 2: Capacitating in preliminary actions/investigations and the preparation of the judicial séance in the area of Family Law 

· To study the file/material so that to establish the nature of the conflict, event, case, the main facts as well as the material so that to establish the nature of the conflict, event, case, the main facts as well as the legal basis (the law, judicial practice, the doctrine, judicial policies);
· To establish the social context of the case.

Competence 3: Capacitating in the judicial debate  

· To summarize correctly and to make questions so that to control the limits of the understanding of the case, to collect the missing information or the information that is not clear on facts and viewpoints of importance for the judgment of a family case by constructing the strategy of questions and of confrontations so that to clarify divergences.

Competence 4: Capacitating in the preparation of acts and the making of judgments 

· To assess the competence and the acceptability in family cases;
· To establish and consider the essential facts of the case, with influence in the preparation of acts and in the taking of decisions, in report with the social context of the case;
· To express him/herself clearly and correctly, in a proper and understandable language for parties; 
· To listen, react and comment effectively and constructively the ideas expressed by colleagues, within a certain time, by proposing alterations considered as necessary, to defend his/her opinion decisively, and when is necessary to give up;  
· To establish, debate and apply the material law, the jurisprudence and the doctrine in the concrete case; 
· To analyze the evidences, to reason fairly on facts they certify and to distinct clearly the claims/opinions of parties on facts where is based the judgment; 
· To become able for the preparation of a well - structured and argumented sentence based on the achieved claims, on cases of the fact and of the law; 
· To have an impartial and full of integrity attitude as well as a professional and independent approach so that to confront pressures of every kind; 
· To become able for the making of decisions in the concrete case with foreign elements considering attentively its social effect; 
· To become familiar with legal knowledge and to analyze what other circumstances may affect the decision and in doing so, to consider policy and law;
· To find and to implement the relevant policy in a concrete case.

Competence 5: The consolidation of social consciousness, integrity and professional ethics the of magistrate 

· To have ethical & professional behavior and to avoid the conflict of interest; 
· To become able in the making of a decision for a concrete case considering attentively its social effect.

Competence 6: Cooperation, transparency and communication

· To be transparent by respecting the diversity, confidentiality and the principles of the protection of personal data  and of the best interest of the child;
· To communicate with a clear, proper and transparent language with colleagues, to listen the opposite opinions, to be open-minded and to reflect on criticisms made on him/her.

2.2 The content of the course  

In this section future magistrates are going to see in a shortened version topics that will be elaborated  in the course of Family Law. As may be noticed, the topics are guided by the learning objectives aimed at the professional training of magistrates, focusing on the aspect of their practical training in the levels: understanding, implementation, evaluation/creation [under Bloom’ Taxonomy rules]. 

Topics that will be elaborated in the course of Family Law [footnoteRef:21] are as follows: [21:  This program is adapted according to the group A calendar. In the case of group B, calculation of weeks is done +1.] 
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· General treatment. Principles of Family Code [16 classes in total], A.Mandro
· Topic 1: Domestic violence, [6 classes]– V.Zajmi
· Topic 2: The rights and protection of the child. The role of the court, [4 classes]– V.Zajmi
· Topic 3: Principles of Family Law, Psychologist role, [6 classes]V.Zaimi (2 classes) A.Sulstarova, (4 classes)

· Spouses  [24 classes in total] 
· Topic 4: Ending of marriage/dissolution. Consequences, [8 classes]- A. Fullani
· Topic 5: Conditions of marriage and the invalidity of marriage, [4 classes] – V.Zaimi
· Topic 6: The rights and obligations deriving from marriage, [4 classes]- Vjosa Zaimi
· Topic 7: Matrimonial property regimes, [8 classes]- B.Lubonja

· Children  [24 classes in total]
· Topic 8: Adoption,  [4 classes] – Valbona Vata
· Topic 9: Parental responsibility, [4 classes] – V. Vata
· Topic 10: Maternity and paternity, [4 classes]- V. Vata
· Topic 11: Child support [4 classes] – A. Fullani
· Topic 12: Custody, [4 classes] – Vjosa Zaimi        


2.3  Structure and methodology

Topic 1: General Principles of Family Law and their implementation in judicial sentences. Standards of family life under the ECtHR, Weeks 1, 2 [6 classes]

Abstract/ Topic description 

In only 6 articles the Family Code defines the main principles that support the other two parts of this Code [spouses and children]. Teaching and interactivity will focus on the importance and care for not violating the principles of the Family Code during the justice process. Special attention will be paid to the principle of the best interest of the child; the three basic principles of equality that dominate family life, such as: equality of children regardless of parents status, equality of parents in relation to children, equality of spouses; the child’s right to be heard and ways of hearing; the mandatory presence of the psychologist and the role of the expert in family and juvenile matters, the right to family life/family environment and the meaning of “special protection from the state.”    
· During the elaboration of this topic candidates for magistrate will receive also information on the education program of the subject of Family Law for the academic year; the concrete annual plan of obligations with the relevant deadlines and evaluation methods as well as other information related to scientific research activity and research in family law and the website of ECtHR [hudoc] and ECJ  [Curia].


Self-study questions 

· What is family? Why does it enjoy special protection? How should be understood this special protection in the activity of the court and the prosecution? Evidence a decision of e court where is reflected the ‘special protection’.
· Who is a child according to the Family Code / Convention on the Rights of the Child etc.? When does the legal protection of the child begin? How can compliance with the principle of the best interest of the child be evaluated? What is the meaning of “primary consideration”? If the parent is still a child (has not reached the age of 18) whose interest will be put in focus by the authority? If the interests of two children are part of a judgment, which is the primary interest? How should be done the analysis in such a case?   
· How do you understand that the court chooses the alternative as close to the ideal? What strategy will you construct for this? For example in a decision-making that has to do with the determination of parental liability in the case of marriage dissolution with the reciprocal consent of spouses?  
· How do you understand quick resolution and without delays of cases with minors and without procrastinations by the court. Does the principle of justice without delay have support in substantive or procedural law? How do you understand, “Considering the best interest of the child often encourages the court to postpone the final decision-making in time?” Evidence these provisions in the form of a scheme where close to the law is written the concrete article of importance in the direction of the terms and the speed of trial and of the elaboration of the case.
· How would you consider the legal possibility that the Court can take temporary measures (Article 139 of the Family Code) and urgent measures? Are there other articles on taking protective measures? How do you relate it to the principle part of the Family Code and the provisions related to the rights and obligations deriving from marriage? Can these norms be also applied to a child born to parents not related to marriage? 	Why do you think this way? Give your reasons. 
· What should the court take into account when assessing the child’s physical, emotional and educational needs? How do you understand that the Court should evaluate the consequences that will cause any change in the child’s life? How will you accomplish this? Take a concrete case from judicial practice and analyze it..
· Material versus affective aspects in relation to the assessment of the best interest of the child and how much influence the first ones on the court decision-making and how much influence the first ones in the decision-making of the court? How do you understand “Taking into account the opinion of the minor; consideration of the minor’s feelings; seeking consent from minors; interventions of minors during a process; Legislating the minor as a direct claimant in a court proceeding, reasonable accommodation in juvenile trials?” Make an illustration with the approach of the HC.
· How to maintain empathy and make a proper assessment of the risk approaching the child in a concrete situation, or case by case? What is the emotional intelligence and how much does this help in family cases and in cases with minors? Find/give examples from judicial practice or from your formes practice where the lack of empathy or the deficiencies of emotional intelligence evidence such a thing. 
· Where does the concrete task of the psychologist consist? What relationship is created with the court? What if the psychologist is missing? What if the psychologist has not filed the right report? 

The main topics that will be elaborated

· Principles of the Family Code and legislation in force in relation to spouses, marriage and family.   
· The meaning of “child”, the meaning under the Convention on the Rights of the Child and law no. 18/2017.
· The principle of the best interest of the child as a fundamental legal principle, a material right and a procedural rule. The meaning of minor as “group” and “case by case”. The means and evidence available to clarify the circumstances or to obtain all possible information related to the application of the principle of the best interest of the child, emphasizing the court’s duty to act “primarily.” Open and objective questioning techniques. Suggestive questions and their elimination. 
· The principle of equality of children’s rights regardless of parents status [born out of wedlock with children born out of wedlock] . 
· The right of every child to be heard and the enforcement by the court.
· Obligation of the psychologist to evaluate the statements of the minor. Mandatory presence of a psychologist in every procedure with minors. 
· The right to grow up in a family environment. The right to family life. 
· Special protection of family and children. Parents, state and society - how should be understood their role?
· Evidence laws related to these obligations.

Methodology 

· Analysis of the interpretation of applicable legal norms in the field of family law and international standards, highlighting innovations and diversity with other areas of law in certain aspects; 
· Conversation with students, group work and their independent work will be used in order to coordinate the opinion of the lecturer with that of the students.  The interactive discussion/debate method will be combined with case presentations and group and independent work.
· The role of the expert in family matters. Evaluation of expertise in judicial processes. On this matter, candidates will watch in advance and then comment on the video: https://www.ted.com/talks/noreena_hertz_how_to_use_experts_and_when_not_to
· How to improve listening: https://www.ted.com/talks/julian_treasure_5_ways_to_listen_better  
· Group work: select a court decision and create a fable based on it. Create the strategy you will use for the assessment of the best interest of the child and the pyramid of questions that you will ask the psychologist to make the right assessment of the best interest of the child? 

Methodology: each class is divided in 5 minigroups. It is prepared the nominal list and is done the numeration of the groups. 

1. Choose a judicial sentence and construct a fable on its basis. Construct the strategy that you will use for the consideration of the best interest of the child and the pyramid of the questions for the psychologist to make the proper evaluation of the best interest of the child, considering the situations described in the main circumstances? 
2. Assignments discussed in self – study questions will be divided between candidates (respectively an assignment for each of the 5 groups.)
 
Compulsory/recommended or facultative literature. Notice the use of hyperlinks 

· Mandro, Arta, Family Law, edn, 2009; 
· Scientific articles of the journal of the School of Magistrates “Jeta Juridike”;
· Omari, S., Family Law; 
· The best interests of the child – A dialogue between theory and practice. © Council of Europe, March 2016;
· The role of the psychologist and the social worker: QNLQ edn.;
· Gega, Klodian, Hasani, Naureda, Psychologist and social worker in juvenile justice , on: http://www.psikosociale.org/wp-content/uploads/2014/09/Manuali-i-psikologut-ne-Gjykate.pdf
· Protecting the right to respect for private and family life under the European Convention on Human Rights  (Council of Europe Human Rights Handbooks);
· GLOSSARY of the European Convention on Human Rights [Albanian dictionary];
· Handbook on European law relating to the rights of the child. © European Union Agency for Fundamental Rights and Council of Europe, 2015;
· Electronic Commentary.  

Legislation

· Law no. 9062/8.5.2003, Family Code, amended;  
· Law no. 18/2017, on the rights and protection of children, and sublegal acts;  
· The United Nations Convention on the Rights of the Child;
· The European Convention on Human Rights (ECHR) [Mainly Articles 6, 8, 12, 13, 14];
· CONVENTION ON CONTACT CONCERNING CHILDREN of 15 May 2003 (ETS No. 192, entered into force on 1 September 2005);  
· European Treaty Series - No. 160 European Convention on the Exercise of Children's Rights * Strasbourg, 25.I.1996;
· Council of Europe Treaty Series - No. 201 Council of Europe Convention on the Protection of Children against Sexual Exploitation and Sexual Abuse * Lanzarote, 25.X.2007;
· European Convention on the Legal Status of Children born out of Wedlock (ETS No. 085), Strasbourg 15/10/1975, entry into force  11/08/1978;
· European Convention on the Adoption of Children (ETS No. 058), Strasbourg 24/04/1967, entry into force 26/04/1968;
· Convention on Cybercrime (ETS No. 185), Budapest 23/11/2001, entry into force 01/07/2004, (Article 9), Ratified by law no. 8888/25.4.202; 
· European Social Charter (revised) (ETS No. 163), Strasbourg 03/05/1996, entry into force  01/07/1999, [Articles 7, 11, 16, 17];
· General comment 12 of the committee of  the Convention on the Rights of the Child on the right of the child to be listened to; 
· General comment 14  of the committee of  the Convention on the Rights of the Child on the Article 3  on the best interest of the child;  
· Directive of the Council of Ministers no. 4, date 12.12.2012, on determining the amount of expenses and payments of experts and witnesses during the judicial process.

Jurisprudence

· The High Court: Judgment no. 357, date 11.9.2008, of the Civil College of the High Court; Judgment no. 202, date 24.4.2010, of the Civil College;  Judgment no.00-2011-862 (258), date 19.5.2011; Judgment no.00-2013-354 (78), date 29.1.2013; Judgment no.00-2013-973 (212), date 21.3.2013; Judgment no. 224, date 20.5.2014, of the Civil College of the High Court; Judgment no. 246, date 11.5.2015, of the Civil College of the High Court; Judgment no.179, date 2.4.2015, of the Civil College of the High Court; Judgment no. 342, date 27.10.2009, of the Civil College of the High Court; Civil College of the High Court, Judgment no.202/, 24 February 2012, [the role of the psychologist];  
· Judgments of the First Instance Court of Tirana: no.6209, date 13.7.2016; no.2754, date 4.4.2016; no. 838, date 9.2.2016; no. 667, date 3.2.2016; no.304, date 23.1.2010; no.1568, date 2.3.2010; no.5220, date 24.6.2010; no.7087, date 30.9.2010;   
· ECtHR: CASE OF SAHIN v. GERMANY, (Application no. 30943/96), JUDGMENT, STRASBOURG, 8 July 2003; The mother stopped every contact between the applicant and their four-year old daughter. German regional court decided that the giving of access to the father would be harmful for the child because of serious tensions between parents.  The court did this without listening the child, if the child wished to continue to see her father. In the interrogation to listen the child to the court, ECtHR was referred to the explanation of the expert to the regional court in Germany. After some meetings with the child, her mother and the applicant, the expert considered that the process of the interrogation of the child could cause risk for her,  a risk that could not be avoided even through speacial measures to the court. ECtHR noticed that, in these circumstances, the procedural requirements implied in the Article 8 of the ECHR – to listen a child to the court – were not an obligation to interrogate directly the child regarding her relations with her father.  

· ECtHR: CASE OF ELSHOLZ v. GERMANY, (Application no. 25735/94), JUDGMENT, STRASBOURG, 13 July 2000, § 53; The refusal of the parental right of the father, not being based on the reports of experts and the will of the child, as well as an insufficinet inclusion of the applicant in the process of decision – making,  is an excess of discretion of public authorities in the evaluation of the measure, violating the rights of the complainant according to the Article 8 of the Convention. 
· ECtHR: CASE OF SOMMERFELD v. GERMANY, (Application no. 31871/96), JUDGMENT, STRASBOURG, 8 July 2003;  The applicant’s 13 – year – old daughter had expressed the clear desire not to see the applicant and had done such a thing for some years. The local courts were of the opinion that her obligation to see the applicant would violated her emotional and psychological balance. ECtHR accepted that the process of decision – maiking provided for the applicant the claimed protection of his rights. On the other hand, the non-inclusion of the applicant in a sufficient level in the decision-making process on the appointment of a psychologist would evidence the possibilities of the establishment of contacts with the child,  intending the ensuring of the proper protection of personal interests, testifies to the exceeding of the space of evaluation by the national authorities and the vilation of Article  8 of the Convention. The case has to be analysed by the candidates for magistrate in the context of the Article 14 of the ECHR regarding discrimination.   
· ECtHR: Case of Hokkanen V. Finland, (50/1993/445/524), Judgment, 1994; The failure of state authorities to provide the access of the parent to his/her own child. The court has not considered as a non-proportional measure in the legitimated intention of the protection of the interests of the child, because of the importance of circumstances such as the huration of the stay of the child with grandparents, the deep love the child has for them, as well as the considering of the house where the child stays as his own home,  that are not only important, but even sufficient for the purposes of paragraphs 2 and 8 of the Convention.  So, while national authorities have to do their best to facilitate the reunion of the child with parents, every obligation to apply the restriction in this field should be limited since the interests, as well as the rights and the obligations of all the interested one should be considered, and especially the best interest of the child and his/her rights according to the Article 8 of the Convention. There where contacts with the parent may seem as risking these interests or interfere in these rights, it is the responsibility of national authorities to achieve a fair balance between them [...]. What is cruicial is if the national authorities have undertaken all the necessary steps to facilitate the reunion as may be claimed reasonably in the special circumstances of every case  [...]  .”  
· ECtHR:Case of Bajrami v. Albania,(Application no. 35853/04),JUDGMENT,STRASBOURG,12.12.2006;  
· ECtHR: CASE OF QAMA v. ALBANIA AND ITALY, (Application no. 4604/09), JUDGMENT, STRASBOURG, 8 January 2013, FINAL, 08/04/2013;   
· ECtHR: CASE OF GAS AND DUBOIS v. FRANCE, (Application no. 25951/07), JUDGMENT, STRASBOURG , 15 March 2012, FINAL, 15/06/2012;  
· ECtHR: CASE OF X AND OTHERS v. AUSTRIA, (Application no. 19010/07), JUDGMENT, STRASBOURG, 19 February 2013;  
· ECtHR: CASE OF FRETTÉ v. FRANCE, (Application no. 36515/97), JUDGMENT, STRASBOURG, 26 February 2002, FINAL 26/05/2002; where was considered that the refusal of a sole homosexual man as the future prospective adopter on the basis of his sexual orientation was justified to protect the interests of children, especially under the light of the large limit of the evaluation ordered for states for such sensitive cases.
· ECtHR: CASE OF WAGNER AND J.M.W.L. v. LUXEMBOURG, (Application no. 76240/01), JUDGMENT, STRASBOURG, 28 June 2007, FINAL, 28/09/2007; 
· ECtHR: CASE OF E.B. v. FRANCE, (Application no. 43546/02), JUDGMENT, STRASBOURG, 22 January 2008;  
· ECtHR: CASE OF SCHWIZGEBEL v. SWITZERLAND, (Application no. 25762/07), JUDGMENT, STRASBOURG, 10 June 2010, FINAL 10/09/2010;  a single mother  47 years old complained about a rejected application for the adoption of a child. National authorities based their decision on the difference of age between the applicant and the child and the fact that the adoption would impose a considerale financial burden, considereing that the applicant already had a child. ECtHR found that she was treated differently from other young women that applied adoption based on her age. However, the lack of uniformity between states on the acceptable limits of the age for adoption permitted to the state a large space of evaluation. Moreover, the consideration of national authorities for the difference of age was not applied arbitrarily, but it was based on the taking into consideration of the best interest of the child and of the financial burden that a second child would be for the applicant., that would influence on the well-being of the child.  ECtHR found the difference in treatment as justified. 


· Topic 2: The rights and protection of the child. The role of the court, [4 classes] – third week;  (combined 3 classes with Civil Law)   

Abstract/ Topic description 
 
The focus of this topic is the rights and protection enjoyed by every child, the mechanisms and responsible authorities that guarantee the exercise, respect, promotion of these rights, as well as the special protection of the child and how these mechanisms and authorities can serve the decision-making of the court in juvenile cases. The development of this topic enables the combined analysis of the provisions of the Family Code and of law no. 18/2017, on the rights and protection of children, as well as the possibility for the court to recognize and cooperate with the mechanism in function of the rights and protection of children. At the same time, during this topic, knowledge will be combined with international conventions or conventions of the Council of Europe related to children’s rights.  

Self-study questions

1. How do you understand and what problems can there be in the application of legal clauses related to the taking of measures or guarantees such as: a) the imposing of a fine for lateness on the person who refuses to respect the schedule for keeping contacts with the child; b) the imposition of property guarantees against the parent who does not respect the court’s decision, when possible, according to the provisions of the Code of Civil Procedure;
2. What does the court take into account in determining the place of residence in case the parents do not agree on the child’s place of residence? What difficulty can you encounter in practice?
3. What does the court take into account when giving a decision for or against the relocation of the child inside or outside the country in the case of disagreement between parents? How is obtained the child’s opinion or consent? What is the risk of international civilian abduction? What is the legal basis in force and are there international norms?  What do you understand with in exit? 
4. What is the role of the court in the periodic verification of the treatment given to the child placed in health care institutions or in temporary or permanent protection?  
5. If you have given a decision to the worker of child protection structures for one of the protective measures against domestic violence and this worker represents the interests of a child in a court process, how will you apply the Article 45 of law no. 18/2017  on the rights and protection of the child?  
6. What is the difference between a protection measure and an emergency protection measure ?  
7. What are the features of decision-making for protection measures?
8. What special protection is offered to the abused, neglected, mistreated  and violated child?
9. Non-interruption of education because of the dissolution of marriage  [Article 18 of law no. 18/2017]: how is this right respected? How much is kept under consideration in court proceedings? Analyze concrete decisions related to care for the guarantee of this right.
10. The leaving of children to one parent: how is the need and possibilities of children living together evaluated? 
11. Placing the child in residential centers? Is this easier than placing them in a foster family?  Why? Analyze advantages and disadvantages of foster care versus residential care; 
12. How do you think should be carried out the meetings of the child who has suffered assisted violence with the abusive parent? What legal regulations and what is the practice so far?
13. Are the child’s questioning and the method of questioning: skype, telephone, etc., adequate in every case?
14. Recessions of cases of the Immediate Protection Order when the victim is the child, what is the situation and what are the consequences of a dismissal decision in such a case?


The main topics that will be elaborated

· Package of children’s rights under the Family Code, Convention on the Rights of the Child and law no. 18/2017 on the rights and protection of the child,  as well as other laws. The principles of unity and diversity versus the implementation of the fundamental rights of the child;
· Meaning of “Child in need of protection” and “Unaccompanied child”;
· Meaning of  “Procedural representative” and  “Integrated defense system”;  
· The right to life against wrongful birth and wrongful life; Euthanasia; 
· The child’s right to have a name, citizenship, to know his parents and maintain his identity; 
· Gender identity of the child. Consent and age;
· The right to stay with parents and the right to move from residence or to ensure the return to the country of origin; court practice; 
· The child protection unit and the child protection worker in the administrative units of the municipality and cooperation with the court; 
· Individual Protection Plan and protection measures including emergency protection measures and the role of justice authorities;
· Decision-making on protection measures. Confirmation of the validity of the protection measure, litigation etc.  


Methodology 

During education classes will be elaborated the brainstorming methodology and the revitalization of concepts under their cohesion in the law no. 18/2017 on the rights and protection of the child and in the Family Code. The analysis will be done through a combination with current problems that have been evidenced by the jurisprudence of the Albanian courts [first instance and appeal courts] as well as the judicial practice of the High Court and of the Constitutional Court with impact on the rights and protection of children. A special attention will be paid to the practice of the ECtHR and ECJ. Conversation with students, group work and their independent work will be used in order to coordinate the opinion of the lecturer with that of the students. The interactive method of discussion/debate will be combined with case presentations, group work and independent work during the lesson according to the questions presented in this program. 
More than a billion people around the world, mostly children, do not have birth certificates. This means that in many countries, they cannot access vital services such as health care and education. Why is this problem one of the biggest violations of human rights?

See the following:

https://www.ted.com/talks/kristen_wenz_what_if_a_single_human_right_could_change_the_world?utm_source=tedcomshare&utm_medium=email&utm_campaign=tedspread


Group work  combined with civil law  

Compulsory/recommended or facultative literature. Notice the use of hyperlinks 

· Mandro, Arta, Family Law, edn, 2009; 
· Scientific articles of the journal of the School of Magistrates “Jeta Juridike”;
· Omari, S., Family Law; 
· The best interests of the child – A dialogue between theory and practice. © Council of Europe, March 2016;
· The role of the psychologist and the social worker: QNLQ edn.;
· Protecting the right to respect for private and family life under the European Convention on Human Rights  (Council of Europe Human Rights Handbooks);
· GLOSSARY of the European Convention on Human Rights [Albanian dictionary];
· Handbook on European law relating to the rights of the child. © European Union Agency for Fundamental Rights and Council of Europe, 2015;
· Electronic Commentary.  
·  “WebFactor”, the first study that makes an inclusive evaluation of the way how the Albanian system of child protection treats the abuse of children on the internet. 2019 Webfactor Assessment of CSEA Online in Albania.pdf

Legislation

· Law no. 18/2017, on the rights and protection of children; 
· The United Nations Convention on the Rights of the Child;
· Council of Europe Treaty Series - No. 201 Council of Europe Convention on the Protection of Children against Sexual Exploitation and Sexual Abuse * Lanzarote, 25.X.2007; 
· Convention on Contact Concerning Children of 15 May 2003 (ETS No. 192, entered into force on 1 September 2005);   
· European Convention on the Legal Status of Children born out of Wedlock (ETS No. 085), Strasbourg 15/10/1975, entry into force  11/08/1978; 
· European Treaty Series - No. 160 European Convention on the Exercise of Children's Rights * Strasbourg, 25.I.1996; 
· Optional Protocol to the Convention on the Rights of the Child on a Communications Procedure;
· The Optional Protocol to the Convention on the Rights of the Child on the involvement of children in armed conflict;  
· Optional Protocol to the Convention on the Rights of the Child on the sale of children, child prostitution and child pornography;
· VCM no. 499, date 29.8.2018, on the adoption of standard operating procedures for the protection of victims and potential victims of trafficking;
· VCM no. 578, date 3.10.2018, on the referral and case management procedures, the design and content of the individual protection plan, the financing of the expenses for its implementation, as well as the implementation of  protection measures;
· VCM no. 636, date 26.10.2018, on determining the types, the way of exchanging and processing information and statistical data, required by the state agency for the rights and protection of the child, near  responsible state structures, at  central local level;
· VCM no. 108, date 15.2.2017, on  the approval of the regulation on the protection of children at work;
· VCM no.573, date 24.6.2015, on the approval of  service standards of child protection units; 
· VCM no. 265, date 12.4.2012, on the creation and operation of work coordination mechanism between  state authorities that are responsible for the referral of cases of children at risk, as well as the manner of its proceeding. 

Jurisprudence

· Unifying Judgment of the United Colleges of the High Court no. 3/28.4.2014: When in the object of the judgment of a case there are several investigations of a civil and administrative nature, these investigations, regardless of the fact that they have a simple connection between them, or are interdependent on each other, referring to Articles  61 and  159 of the CCP and Articles 13 and 23 of law no. 49/2012, must be distinguished by the court if they are not within the competence its subject matter, passing them on to the competent court; and cases  in which a counterclaim was presented during the trial, which has a different nature from that of the lawsuit (respectively administrative or civil), in case the counterclaim was presented to the court before 4.11.2013, will continue to be judged in the competent court for the review of the claim, such as in the trial at first instance, the court of appeal, or the High Court. Cases which in their object have several investigations of a civil and administrative nature, investigations which were presented before 4.11.2013, will continue to be judged by the court where they were presented.
· ECtHR: CASE OF SAHIN v. GERMANY, (Application no. 30943/96), JUDGMENT, STRASBOURG, 8 July 2003: the court found that the substantial breach was the failure to listen to the child’s own views, and indicated that the national court had to take considerable steps to ensure direct contact with the child and that, only this could provide the best interest of the child. 
· ECtHR: Case of Hokkanen V. Finland, (50/1993/445/524), Judgment, 1994: the court stated that the twelve-year-old girl “could not be considered sufficiently mature for her views to be taken into account. The judgment concluded that in view of the child’s maturity, access could not be enforced against her wishes and lifted the fines imposed on the grandparents.” 
· ECtHR: For a current and perspective assessment, see: CASE OF KUTZNER v. GERMANY, (Application no. 46544/99), JUDGMENT, STRASBOURG, 26 February 2002, FINAL, 10/07/2002, [parents with late physical and, above all, mental development] ; CASE OF P., C. AND S. v. THE UNITED KINGDOM (Application no. 56547/00) JUDGMENT STRASBOURG 16 July 2002 FINAL 16/10/2002; CASE OF VENEMA v. THE NETHERLANDS (Application no. 35731/97) JUDGMENT STRASBOURG 17 December 2002 FINAL 17/03/2003;
· Practice of the First Instance Court of Tirana, [package with decisions prepared by Vjosa Zaimi according to anonymity] which will be sent electronically.  

· Topic 3: Domestic violence, and legal instruments for the protection of victims, rehabilitation of the perpetrator and the prevention of gender-based violence and domestic violence,  [6 classes], Weeks 4, 5 


Abstract/Topic description 

Domestic violence is a widespread and very disturbing phenomenon that has been reflected in a number of problems in judicial practice. Data obtained from different sources, including INSTAT, show that it occurs regardless of age, education, religion, economic status, ethnicity, or cultural identity. To respond to this phenomenon, there have been many positive changes in the legal framework, such as amendments done recently by law no. 47/2018 in law no. 9669, on measures against violence in family relations. For the court, the Coordinated Referral Mechanism for cases of domestic violence plays an important role in cases of domestic violence  (below CRM) which acts as an organized network of institutions responsible at the local level for the prevention, protection, support and rehabilitation  of the victims of domestic violence. There is also global and regional concern regarding the spread of the phenomenon. The most important document is the Council of Europe Convention on preventing and combating violence against women and domestic violence Istanbul, 11.V.2011, entered into force on 1 August 2014, ratified by law no. 104/2012. 



Self-study questions

1. Are domestic violence issues simple or complicated? Why? Are difficulties related to law? Which part of domestic violence law brings difficulties for the court/prosecutor’s office? Analyze: material difficulties v procedural difficulties? How do you see the relationship between procedural provisions of the Code of Civil Procedure  and the material and procedural provisions of the Family Code versus those of Law on Domestic Violence  and law no.18/2017, on the rights and protection of children? 
2. Forms of violence; the right meaning of economic violence; 
3. Risk assessment and state police reports ; 
4. Pseudo violence for economic and property purposes and other benefits related to asylum, etc. ; 
5. Are the difficulties related to the actors with whom the court should cooperate in cases of Domestic Violence? Which ones and why?  How are community services?
6. How does the court/prosecution find itself in the referral mechanism? What is the cooperation with the police in terms of risk assessment?
7. What are the protected subjects? Make a list of them, classifying them according to the connection/relationship with the abuser. Who and how can appeal to the court? Active legitimating?  Public lawsuit?  
8. Differences between Protection Order/Immediate Protection Order and the verification of the Immediate Protection Order?
9. Judgment deadlines?   
10. Protection measures and their case-by-case assessment?  
11. What is open jurisdiction in trial cases of Domestic Violence? 
12. How do you consider it: The court, mainly, in Immediate Protection Order / Protection Order, may provide for protective measures for children who have suffered violence or were present when domestic violence took place. The court, according to its assessment, can also implement protective measures and procedures provided by Law no. 18/2017, as long as are not violated the deadlines of the judicial process provided by this law. 
13. What are the relationships between Measure Implementation and Protection Order/Immediate Protection Order?  
14. What is the order for immediate preliminary protective measures, (Article 13/1)?
15. Features of judgment of Protection Order/Immediate Protection Order?  
16. Can the court decision be appealed?  

The main topics that will be elaborated 

Subjects protected by law on measures against violence in family relationships and the difference from subjects protected by Article 130/a of the Criminal Code, amended:
· Application for a new Immediate Protection Order in cases where the effect of the existing Immediate Protection Order has not yet ceased;
· Cases of suspension and cases of cancellation of claims; 
· Free legal and psychological assistance and the issue of their implementation; 
· Rehabilitation of the abuser and concrete measures; 
· The ethics of judging cases of domestic violence; 
· The best interest of the child in these processes and the proper protection of the victim;
· Internal conviction and the process of proving.


Methodology 

The analysis will be carried out in combination with the current problems that have been evidenced by the jurisprudence of the Albanian courts in the implementation of the law on measures against violence in family relationships, amended. Also, here will find a place the position of the ECtHR and some practices of the ECJ. Conversation with students through judicial decisions and problems arising from court practice will be combined with exercises and tasks through group work and individual work.   

Group work 

[1] Evidence court decisions for the period January - October of the current year in which, through reasoning, appears that there are several protection orders against the defendant/violator. But, the decision finds that, regardless Protection Order/Immediate Protection Order, he/she has violated the protection order. What responsibility is there in such cases for the abuser? The court will continue to give a Protection Order again which will not be respected? Have you found cases in your decisions that the court informs the prosecution?  

[2] the exercise that will be shared in the class based on decision no. 3013/25.04.2019 of the First Instance Court of  Tiranë.

Compulsory/recommended or facultative literature. Notice the use of hyperlinks 

· Mandro, Arta, Family Law, edn, 2009;   
· Commentary on the Convention of the Council of Europe (translation into Albanian language), on preventing and combating violence against women and domestic violence, (Istanbul Convention), (translation into Albanian language);  
· Judge’s Manual for Issuing Protection Orders on: http://www.osce.org/sq/albania/33045?download=true
· Seeking protection from domestic violence, manual on: http://www.osce.org/sq/albania/106385?download=true 
· INSTAT, Violence against women and girls in Albania , March  2019;
· INSTAT, Women and Men in Albania, 2018; 
· GREVIO Report on legislation measures and others that implement the provisions of the Convention of the Council of Europe, on preventing and combating violence against women and domestic violence. 






Legislation

· Law no. 9669/2006, on measures against violence in family relations, amended by law no. 47/2018;
· Law no. 9062/8.5.2003, Family Code, amended;
· Criminal Code, [Article 130/a etc.]; 
· Law no.10 221, date 4.2.2010, on protection from discrimination;
· Law no. 9198, date 1.7.2004, on gender equality in society;
· Law no. 18/2017, on the rights and protection of children ;
· Law no.15/2019, on promoting employment; 
· Law no. 121/2016, social care services in the Republic of Albania; 
· United Nations Convention on the Elimination of All Forms of Discrimination against Women; 
· Convention of the Council of Europe, on preventing and combating violence against women and domestic violence, (Istanbul Convention), ratified by the Republic of Albania by law no. 104/2012; 
· European Convention for the Protection of Human Rights and Fundamental Freedoms; 
· The United Nations Convention on the Rights of the Child; 
· The United Nations Convention on the Rights of Persons with Disabilities (CRPD);
· CEDAW Committee: General Recommendation No. 19, approved in 1992; 
· CEDAW Committee: General Recommendation No. 35, approved in 2017;
· The Optional Protocol to CEDAW; 
· Law no.9355/10.3.2005, on social assistance and services;
· VCM no. 334/2011, on the work coordination mechanism for the referral of cases of violence in family relations and the manner of its proceeding;
· VCM no. 839, date 3.12.2014, on some additions and amendments in VCM no.425, date 27.6.2012, on determining the criteria and necessary documentation for the admission of persons to public and non-public residential institutions of social care;
· VCM no. 430, date 8.6.2016, Service standards of the national counseling line for victims of domestic violence ;
· Joint instruction of the Ministry of Health and Social Affairs and the Ministry of  Internal Affairs, on  procedures and risk assessment model for cases of domestic violence;
· Joint instruction of the Ministry of Health and Social Affairs and the Ministry of  Internal Affairs, on procedures and model of the order for preliminary immediate protection measures.  

Jurisprudence

· Decision no. 4061, date 14.5.2009, of the First Instance Court of Tirana;
· Package of overturned decisions of the First Instance Court of Korça;
· [bookmark: _Hlk59706592][bookmark: _Hlk59704667]ECtHR: First Section, Case of M.H. and Others v. Croatia, (Applications nos. 15670/18 and 43115/18), Judgment, Strasbourg, 18 November 2021, Final, 04/04/2022 - The violation of family members by the father and the passive attitude of the state by not taking positive measures by not actively intervening, to ensure them a peaceful life, constitutes a violation of Articles 3 and 8 of the Convention;
· ECtHR: First Section, Case of A. v. Croatia, (Application no. 55164/08), Judgment, Strasbourg, 14 October 2010, Final 14/01/2011; 
· ECtHR:  Fourth Section, Case of Hajduová v. Slovakia, (Application no. 2660/03), Judgment, Strasbourg, 30 November 2010, Final 28/02/2011;
· ECtHR:  Opuz v. Turkey - 33401/02, Judgment 9.6.2009,  [Section III];
· ECtHR:  First Section, Case of Branko Tomašić and Others v. Croatia, (Application no. 46598/06), Judgment, Strasbourg, 15 January 2009, Final, 15/04/2009;
· ECtHR:  Fifth Section, Case of Bevacqua and S. v. Bulgaria, (Application no. 71127/01), Judgment, Strasbourg, 12 June 2008, Final, 12/09/2008; 
· ECtHR:  First Section, Case of M.C. v. Bulgaria, (Application no. 39272/98), Judgment, Strasbourg, 4 December 2003, Final, 04/03/2004;
· ECtHR:  Court (Chamber), Case of X and Y v. The Netherlands, (Application no. 8978/80), Judgment, Strasbourg, 26 March 1985;
· ECtHR:  B.V. v. Belgium,  (application no. 61030/08), ECHR 145 (2017), 02.05.2017; 
· ECtHR:  Third Section, Case of Eremia and Others v. The Republic of Moldova, (Application no. 3564/11), Judgment, Strasbourg, 28 May 2013;
· Jessica Lenahan (Gonzales) v. U.S.A., Case No. 12.626, Inter-Am. C.H.R., Report No. 80/11 (2011), is the first case brought by a survivor of domestic violence against the US before an international human rights body such as the Inter-American Commission on Human Rights. See the citation of this case in ECtHR jurisprudence.   

· Topic 4: Marriage and the basic conditions of its accomplishment. Underage marriage. Forms of marriage accomplishment. Objection to marriage. Refusal to marry. Nullity of marriage, causes and consequences,  [6 classes] – Weeks   6, 7

Lecturer: Prof. Dr. Arta Mandro

Abstract/Topic description 

In the rank of fundamental human rights, the right to marry has a special position. This right is part of social rights. As all the other rights, even it is disciplined by those general principles that stand on the basis of this category of rights. The core of the right to marry is the formation of compulsory judicial reports between a man and a woman. It is their responsibility to decide if they wish or not to establish these relations in the case when they can not live together.   
Being a judicial act, marriage is part of typical and solemn juridical acts. Being so, it may be done only if are respected the conditions and the form required by the law.  Marriage is a personal juridical act (because it does not allow representation). Through the act of marriage a man and a woman undertake reciprocal obligations of a special nature. Marriage is a bilateral and personal, pure  juridical relationship. Being so, marriage does not recognize conditions and limits. Nobodycan make a juridical valid marriage if does not meet the substantial elements such as conditions. Under this coomon nomination, so, of “the essential conditions to sign marriage” are identified juridical elements, that have to be met or that can not be found to future spouses because their absence or existence causes the invalidity of marriage.

Self-study questions

1. What is the relationship between the conditions for marriage and invalidity?
2. What is underage marriage? Legal issues that can be raised for discussion in the case of underage marriage against the principle of the Best Interest of the Child. The way of activating the court: by claim, or claim-suit? The parties that activate the court: minors themselves or should it be parents as legal representatives, or special guardians? Is the child a separate subject or is he represented by his parents? Should the child be accompanied by a psychologist or social worker in the hearing during the examination of the case for allowing marriage under the age of these causes? Is the presence of the prosecutor necessary in these types of cases? If the prosecution has not been summoned by petitioners, will the court have to summon it to the trial? What causes will be considered important by the court? Are we dealing with a closed list? Is pregnancy always an important reason for allowing underage marriage? The evidence that must be subjected to this type of judgment, (the principle of freedom in the presentation of evidences). Should witness evidence, forensic evidence or a psychological report be included? How should these tests be, mandatory or optional? What should be the standard of proof in these types of cases? (We recall here the tendency to lower the standard of proof in family matters).  Is the consent of parents a determining condition in relation to the acceptance of the request for permission to marry?    
3. Analyze the meaning of Article 12 of the Family Code and supported decision making: how should Supported Decision Making be understood versus the condition of free consent?  
4. What is the meaning of Article 13 of the Family Code regarding custody? 
5. What are the meeting points of the Family Code regarding marriage with the Civil Status Law?  
6. How should it be understood: at the request of the prosecutor of the country where the marriage of future spouses takes place, the court, for important reasons, can decide that the marriage takes place without being announced?
7. What is the relationship between the essential conditions of marriage and the institution of invalidity? 
8. What distinguishes a valid marriage from a relatively invalid marriage, an absolutely invalid marriage or a void marriage?  
9. Absolute invalidity and difference from relative invalidity? Invalidity repairs.
10. What is the difference between dissolution of marriage and annulment? What are the common points in the consequences? 
 

The main topics that will be elaborated 

· Underage marriage and the active role of the court in allowing underage marriage. The analysis of the best interest of the child and of the essential conditions for marriage.
· The role of the registrar – opposition and refusal of marriage;
· Violation of the principle of free consent. Vices of the will as a cause to ask for the annulment of marriage. Misrepresentation of the spouse’s essential qualities - inability to bear children, lack of mothering or parenting skills, parenthood as grounds for annulment of marriage, or for the dissolution of marriage;
· Absence of the signature of the registrar or the absence of signatures of witnesses in the marriage certificate [Article 30 and Article 42 of the Family Code] and impact on invalidity;
· The right to sue for invalidity of a spouse suffering from a serious mental illness such that ... and his/her recovery against the legitimization of other persons provided by Family Code to request the annulment of marriage for this reason (mental illness of one spouse);
· The difference between the case of the invalidity of marriage under Article 36 of the Family Code (marriage without the intention of living together) and in the case of dissolution of marriage according to Article 129 of the Family Code (dissolution because of the  interruption of the common life);
· Consequences of the annulment of marriage, similarities and differences from dissolution of marriage. Relationship of invalidity with dissolution of marriage. Consequences of invalidity of marriage in relation to compensatory contribution; 
· Separation of the best interest of the child from causes of the invalidity of marriage and consequences? 
·  Differences between Articles 35 and 132 of the Family Code foresee serious mental illness as a cause of dissolution/invalidity of marriage. 

Methodology

During lessons, will be used the method that better conveys standards of the conditions for marriage and the role of the court in particular in cases of marriage at an age and the connection between conditions of prohibitions and the invalidity of marriage. The treatment will be carried out by combination with the current problems that have been evidenced by the jurisprudence of the Albanian courts [judicial districts and appeals] as well as the judicial practice of the High Court and of the Constitutional Court with an impact on the rights and protection of children and of marriage as an important institute in family law. A special attention will be paid to practice of the ECtHR, mainly related to the Article 12 of the ECHR and of the ECJ. The interactive discussion/debate method will be combined with presentations of  cases,  group works  and independent works.  

Group work  

 [1] Form a checklist that the court should take into consideration when is presented a request for underage marriage. Let’s think that it is the case for a minor of 15 years and 3 months. 

Notice: It is very useful the drafting of  checklists with telegraphic access that will be needed in the activity as a judge/prosecutor. 
[2] Document the meeting points of the Family Code with the civil status law. What is the role of the registrar of the civil status office in the marriage ceremony and how is the court affected by the activity of this civil servant in the marriage ceremony? What is the difference between opposing and refusing marriage?
[3] Interventions and the role of the prosecutor in family law matters.  List the provisions of the Family Code and current practice trends on the role of the prosecutor. Document the judicial practice where the role of the prosecutor is highlighted. Consult with: The role of public prosecutor outside the criminal law field in the case-law of the European Court of Human Rights https://www.refworld.org/docid/4ee1d8361a.html
[4] Summarize the problematic of ECtHR cases: Yildirim v. Austria (dec.), 34308/96, Decision 19.10.1999,  [Section III]; Darmon v. Poland (dec.), no. 7802/05, 17 November 2009; Różański v Poland, (Appl. No. 55339/00), Judgment of 18 May 2006; 
[5] Implications for private international law: public order clause and the recognition of underage marriage: analyze ECtHR the practice: Third Section, Case of Z.H. and R.H. v. Switzerland, (Application no. 60119/12), Judgment, Strasbourg, 8 December 2015; Switzerland had no obligation to recognize underage marriage [the word for the marriage of a minor of 14 ].     


Compulsory/recommended or facultative literature. Notice the use of hyperlinks 

· Mandro, Arta, Family Law, edn, 2009; 
· Mandro, Arta, Gender discrimination in family and marital matters, SchM and UNDP edn,, Tirana, 2014;
· CHILD MARRIAGE IN ALBANIA, Specific view to Roma Community, February, 2015, © 2015 Observatory for Children’s Rights on: http://observator.org.al/wp-content/uploads/2015/03/2015-Martesat_e_hershme_ne_Shqiperi.pdf;
· Happiness of early marriage: case studies on early marriage in Korça and Vlora: http://observator.org.al/wp-content/uploads/2016/02/ZEB_Studimi_al_12Shk2016.pdf; 
· Manuale di diritto di famiglia,  Giovanni Bonilini, Tirana, Luarasi, 2005; 
· Francesco Galgano, Private Law, Luarasi, Tirana, 2006;
· Omari, S., Family Law; 
· AI 2004: Albania: Disability and the right to marry;
· Forced Marriage among Persons with Intellectual Disabilities: Discussion Paper.

Legislation

· Law no. 9062/8.5.2003, Family Code, amended;   
· Law no. 44/2012, on mental health;
· Law no.10 221, date 4.2.2010, on protection from discrimination;
· The United Nations Convention on the Rights of the Child;
· The Convention on the Elimination of All Forms of Discrimination Against Women (CEDAW); 
· The International Covenant on Economic, Social and Cultural Rights (ICESCR);
· The International Covenant on Civil and Political Rights (ICCPR);
· The European Convention on Human Rights (ECHR). 

Jurisprudence

· Unifying Judgment of the High Court no. 5, date 30.10.2012: under this judgment, in point 11.1. is underlined that,“ Also, are not subject of elaboration, some legal actions that belong to the field of family law, for cases of marriage invalidity,”;
· Judgment of the Civil College of the High Court, no.433, date 14.10.2015; 
· Judgments of the First Instance Court of Tirana no. 9394, date 23.9.2013; no. 9394, date 23.9.2013; no.1208, date 30.1.2014; no. 12340, date 10.12.2013; no. 1835, date 25.2.2013; no. 1835, date 25.2.2013;
· Judgments of the First Instance Court of Durrës: no.4400, date 10.14.2009; no. 2635, date 12.6.2009; no. 1696, date 30.4.2008; no. 2051, date 26.5.2008; no. 2724, date 3.7.2008;
· ECtHR: V.K. v. Croatia - 38380/08, Judgment 27.11.2012 [Section I], Remarriage delayed by length of divorce proceedings: violation; 
· ECtHR: Case of O'Donoghue and Others v. The United Kingdom, (Application no. 34848/07), Judgment, Strasbourg, 14 December 2010, Final 14/03/2011, The case concerned a Certificate of Approval Scheme requiring people subject to immigration control to pay a fee in order to marry,  violation;
· ECtHR: Marriage: Frasik v Poland (Application No 22933/02 and Jaremowicz v Poland (Application No 24023/03), Polish prisoners complained of violations of Articles 12 (right to marry) and 13 (right to an effective remedy) and violation of Article 5 (4) (right to liberty and security) after being refused permission to marry, violation;
· ECtHR: Case of Christine Goodwin v. The United Kingdom, (Application no. 28957/95), Judgment, Strasbourg, 11 July 2002, The applicant alleged violations of Articles 8, 12, 13 and 14 of the Convention in respect of the legal status of transsexuals in the United Kingdom and particularly their treatment in the sphere of employment, social security, pensions and marriage, violation;
· ECtHR: Şerife Yiğit v. Turkey [GC] - 3976/05, Judgment 2.11.2010 [GC], Refusal to recognise applicant as heir of man she had married in purely religious ceremony: no violation;    
· ECtHR: Muñoz Díaz v. Spain, (application no. 49151/07), Roma Marriage: Denial of Survivor’s Pension was discriminatory, Violation of Article 14 (prohibition of discrimination) in conjunction with Article 1 of Protocol No. 1 (protection of property) to the European, Convention on Human Rights;  
· The High Court of Justice, Family Division,  Royal Courts of Justice,  Britain, 22.12.2011. [2011] EWHC B27 (Fam).    


Topic 5: The mutual rights and obligations of spouses. Gender equality in rights and obligations, international standards and practice of ECJ and ECtHR,  Week 8 [2 classes] 

Abstract/ Topic description 

Moral and legal equality between spouses is not a standard institute, as other institutes of family law, so courts often do not treat this principle independently. For this reason, will be done a logical analysis and interpretation, so that the principle of equality can be deduced from the content of court decisions. Issues that will be elaborated include: the meaning of moral and legal equality and aspects of moral and legal equality in judicial practice: moral and legal equality in marriage; moral and legal equality during marriage; equality in rights and obligations in terms of personal non-property; equality in rights and obligations in terms of property; equality in relation to children; moral and legal equality of spouses in the dissolution of marriage; the priority of the rights and obligations arising from marriage and their non-avoidance. 



Self-study questions

1. In what cases do you think there are more risks to avoid the principle of equality between spouses? Are there cases where these inequalities can be justified by law? Illustrate with judicial practice case law.
2. Are moral obligations legal obligations that bring penalizing consequences for the spouse who violated them? Do you think it should be of interest for the court to deal with research on fidelity if this is claimed by one party, as long as in such cases the subjective attitude of the spouses involved in the conflict is different regarding the perception of the principle of marital loyalty 
3. Do you think there can be such processes where one of the spouses can ask the court to provide sanctions in the case of violations of moral equality between spouses (without divorce)? 
4. Do you think that the provision in Article 52 of the Family Code, that in case of the failure to reach an agreement between spouses, children keep the father’s surname, respects the legal equality between spouses? If so, why and if not, how could this situation be resolved? Is there a possibility that this issue may be resolved in court? Why?
5. Can the wife’s objection to the child’s keeping the father’s surname be accepted as a claim in the lawsuit?
6. If spouses, when defining the matrimonial property regime by agreement, also provide for the exclusion of one of the spouses from the rights and obligations related to the administration of the child’s property, are we facing a violation of the legal equality between spouses? Can the court find the invalidity of this agreement as contrary to Article  1 of the  Family Code?  



The main topics that will be elaborated

Methodology 

Throughout lessons, will be applied the question-and-answer method, which will be encouraged by both the lecturer and candidates for magistrates. The treatment will be elaborated by a combination with the current problems that have been evidenced by the jurisprudence of the Albanian courts [first instance courts and appeal courts] as well as the judicial practice of the High Court and of the Constitutional Court. A special attention will be paid to the practice of the ECtHR and ECJ. Conversation with students, group work and their independent work will be used to coordinate the opinion of the lecturer with that of students. The interactive discussion method will be combined with case presentations as well as with group and independent work. 

Group work 

Record provisions of the Family Code that express the discretion/autonomy of spouses and the compulsory provisions. Record the importance of Articles 65 and 67 of the Family Code and make an analysis of the reason why the legislator repeats this principle in both provisions. 

Compulsory/recommended or facultative literature. Notice the use of hyperlinks 

· Mandro, Arta, Family Law, first edn, Tirana, November 2009;
· Report on knowledge and implementation of the gender equality standards in court decisions, Center for Legal Civic Initiatives, Tirana, December 2013;
· Bernhard, A., Mandro, A., Anastasi, A., “Issues of gender equality in legal standards and national & international jurisprudence, guidelines”, edition of the School of Magistrates and UNIFEM; 
· Bonilini, Giovanni, Manual of Family Law, Tirana, Luarasi, 2005; 
· Galgano, Francesco, Private Law, Luarasi, Tirana, 2006;
· Mandro, A., Gender discrimination in family and marital matters, Tirana, 2014;
· Qarri, Eniana,  Marriage contract, dissertation, Tirana, December  2014;
· Nowicki, Marek Antoni, On the European Convention, Edition of the Albanian Centre on Human Rights, Tirana, 2003;
· Selected decisions of the German Federal Constitutional Court, Jubilar edition, Konrad-Adenauer Foundation, 2010;
· Omari, Sonila, Family Law, Morava, Tirana, 2007;
· Begeja, Ksanthipi, Family Law, Tirana, 1984;
· Genetic analysis for health purposes: https://rm.coe.int/CoERMPublicCommonSearchServices/DisplayDCTMContent?documentId=0900001680457fb5 ;
· Manual for the European Law on Protection from Discrimination,  available on: https://fra.europa.eu/sites/default/files/fra-case-law-handbook_sq.pdf 



Legislation

· Law no. 9062/8.5.2003, Family Code, amended;   
· Protocol 7 of ECHR, Article  5;
· CEDAW Convention, Article 2/a;
· Resolution (78) 37 of the Committee of Ministers of the Council of Europe;
· Civil Code of the Republic of Albania, approved by law no.7850, date 29.7.1994, (amended);
· Law no. 10 129, date 11.5.2009, on the civil status, amended.  

Jurisprudence

· Unifying Judgment no. 932/22.6.2000, of the United Colleges of the High Court with object: “Declaring the loan contract invalid, as a contract concluded under the conditions of a disproportionate damage to the interests of one party.”
· (Non-unifying) Judgment of the United Colleges of the High Court no. 41/10.4.2001, “if the donation contract is made by notary act, but is not registered, it is valid. In addition, if the plaintiff has recognized the legal consequences of a certain legal action, he cannot then request the invalidity of this action.” 
· Unifying Judgment no.12/14.9.2007 of the United Colleges of the High Court with object: “The request for payment in favor of the legal heirs of remuneration and compensation for property and non-property damage, funeral expenses and other necessary and reasonable expenses caused by the car accident.”  
· Unifying Judgment no.14/16.2.2001 of the United Colleges of the High Court with object: “Return of property, billiard room, corridor and loggia around it and an Audi car on the basis of the reclamation claim, since the plaintiff is the legal heir of the deceased. Part of the reasoning of the decision is also the interpretation of the legal provisions regarding the trial in absentia, the regular notification and the calculation of the appeal deadline.”   
· (Non-unifying) Judgment of the United Colleges of the High Court no. 3/21.3.2005 with object: “Damage compensation in the case of car accidents when the accident victim is a minor who does not have other dependents.”  
· United Colleges of the High Court, Judgment no. 3, date 3.2.2006; Judgment no. 210, date 16.6.2016;
· Criminal College of the High Court, judgment no. 8, date 27.1.2016;
· Civil College of the High Court, judgment no. 250, date 13.5.2015;
· The Appeal Court of Tirana: Judgment no. 412, date 29.9.2015; Judgment no. 610, date 27.2.2014; Judgment no. 3898, date 2.12.2014; Judgment no. 651, date 13.3.2013; Judgment no. 412, date 29.9.2015, (The Appeal Court of Tirana);
· The First Instance Court of Tirana:  Judgment no. 8517, date 31.7.2014; Judgment no. 2973, date 3.3.2014; Judgment no. 2824, date 27.2.2014; Judgment no. 1030, date 15.2.2017; Judgment no. 6183, date 21.7.2015; Judgment no. 8599, date 12.11.2010; Judgment no. 6519, date 3.6.2014;
· The First Instance Court of Lushnjë: Judgment no. 225, date 5.8.2017;
· The First Instance Court of Shkodër: Judgment no. 1597, date 2.1.2017;
· The First Instance Court of Mat: Judgment no. 328, date 22.11.2016; Judgment no. 282, date 7.10.2014;
· The First Instance Court of Dibër: Judgment no. 327, date 18.11.2015;
· ECtHR: Case of Garib v. The Netherlands, (Application no. 43494/09), Judgment, Strasbourg, 23 February 2016;
· ECtHR: Guberina v. Croatia, (application no. 23682/13), ECHR 102 (2016), 22.03.2016, (the right to reasonable accommodation);
· ECtHR: Kaijalanien vs. Finland, Application no. 24671/94,  12 April  1996;
· ECtHR:  Uwe KLÖPPER against Switzerland, Application No. 25053/94, 18 January 1996;
· ECtHR:  Frischknecht v. Switzerland (1996), (Appl. No. 28334/95), 18 January 1996;
· ECtHR:  Case of Rees v. The United Kingdom, (Application no. 9532/81), Judgment, Strasbourg, 17 October 1986;
· ECtHR:  Stéphane Chapin & Bertrand Charpentier v. France, (Application No. 40183/07), 27 October 2009;
· ECtHR:  Schalk and Kopf v. Austria - 30141/04, Judgment 24.6.2010 [Section I];
· ECtHR:  Andrzej CERNECKI against Austria, Application no. 31061/96, 11.7.2000;
· ECtHR:  Burghartz v. Switzerland, no. 16213/90, Judgment 22.2.1994;
· ECtHR:  Abdulaziz, Cabales and Balkandali v The United Kingdom, Application nos. 9214/80; 9473/81 and 9474/81, 28 May 1985; 
· ECtHR: Case of Christine Goodwin v. The United Kingdom, (Application no. 28957/95), Judgment, Strasbourg, 11 July 2002;
· Judgment no. 9801, of the Cass. Civ. Sez., I, 10.5.2005, Court of Cassation, Italy;
· Judgment no. 2224, of the Cass., Civ. Sez. I, 30.1.2017, Court of Cassation, Italy;
· Ms. Juliet Joslin et al. v. New Zealand, Communication No. 902/1999,
U.N. Doc. A/57/40 at 214 (2002);
· Germany, Federal Constitutional Court (Bundesverfassungsericht–BVERFG). BVerfG, Case 1 BvR 683/77, of 31 May 1978;
· Supreme Court of the United States, Obergefell ET AL. v. Hodges, Director, Ohio Department of Health, ET AL. Certiorari to the United States Court of Appeals for the Sixth Circuit, No. 14–556, Argued April 28, 2015—Decided June 26, 2015.



· Topic 6: General provisions about matrimonial property regimes. Regime of legal community. Community regime with contract. Separate property regime, Weeks 9, 10, [6 classes]


Abstract/ Topic description 

There is a set of rules that are specifically dedicated to the property relations of spouses. These rules compile the Family Code including it in the “matrimonial property regimes” and provide answers to a succession of questions that affect the quality of married life despite the fact that the economic context is not the predominant one (or should not be) in a marriage union and marital relationship. Frequently, even in normal situations, but mainly in situations of crisis or uncertainty, spouses feel ambiguous and concerned about the qualification of certain possessions created before or after marriage, jointly or individually, gifted or inherited, movable or immovable, etc. The instance of marriage has an impact on the categorization of assets into pre-marital or post-marital assets, but this does not mean that for all regimes what was acquired before marriage is personal and equally everything acquired after marriage is mutual. So, the chosen regime has influence on this setting.
From a glance at the provisions of matrimonial property regimes we understand that here we will find some rules that are unique to all regimes as well as others that depend on the type of matrimonial property regimes. Such are those related to the classification of a certain asset depending on the regime; rules related to property administration; rules regarding the representation of spouses; issues of compensation between spouses and the fulfillment of obligations to third parties; the ending of a regime; changing of regime, etc.
The important principle is the principle of the will autonomy of spouses; the principle of gender equality and non-discrimination.  

Self-study questions

1. Spouses with a joint contribution buy a dental cabinet during marriage (value 20,000 Euros) so that one spouse who is dentist may use it. After marriage dissolution, in the judgment for the division of property, the husband who is dentist claims that it is his own property, while the other spouse claims the division of this property as it was purchased with a joint contribution. In this case, which criterion prevails, the criterion of the individual character of the property or that of the joint contribution?   
2. Is there room to “challenge” the presumption of equality of shares during the trial for the division of community property, since it has been stripped of all obligations to creditors?
3. How will be considered an item purchased by one spouse during marriage, with the income earned from the sale of a personal item? 
4. In the case of the division of property that comes from membership in this family, does the property owned and created by the membership in the Agricultural Family constitute an item in the legal community, a personal item, or is it a type of sui generis property ? If it constitutes an item in the community, is it subject to division during the division of marital property? Can the Agricultural Family continue after the dissolution of the marriage between two ex-spouses members? 
5. Is object of division the immovable property purchased with a bank loan  before marriage, but which was repaid during marriage with joint installments? The agreement on the voluntary division of community property before its end is absolutely void, or can it produce consequences after the end of the community? How is the value of community property determined in the second stage of judicial division trial? According to the market value at the time of distribution or according to the value of the item at the time of purchase? What about the personal contribution of one spouse, will it be assessed in relation to the value of the item at the time of division?
6. The determination of the property subject to division is done by taking into consideration the property that exists at the time of division or even that which may be created in the future, but with the contribution of both spouses, e.g. the case of legalization, return and compensation of property? Will be subject to division items that are in the process of legalization, for which is issued the Decision of the Council of Ministers for the transfer of real estate to the ownership of one spouse, but the procedure was not exhausted with the issuance of the permit? 
7. What are the effects of inheritance on the matrimonial property regimes of  spouses? 
8. Two people got married in 1986. They build a private house with the joint income. In 1991, we have a court decision for Verification of Fact for this apartment. In 2016, they divorced. Today, the apartment is in the process of legalization with the application of the ex-husband and the ex-wife claims the division of marital property. Will he be able to ask for the division of this private house? What would be the right legal way to ask for it? Can be divided a property that is not registered in the real estate register? Can be divided the assets of matrimonial property?  
9. Is absolute the presumption of equal shares of spouses in the division of matrimonial assets acquired during the regime of separate assets?   
10. What is the legal nature of bank deposits created during marriage, will they be considered joint property in any case? How is their administration performed by spouses (if it constitutes an action of ordinary or non-ordinary administration)? If at the time of the division of the property the bank deposit has already been consumed by only one of the spouses, what are the protective measures in favor of the other spouse or the community?   
11. Under Article 76 of the Family Code, “The property of  spouses is presumed to be joint, with the exception of the case where the spouse proves its individual character.” What is your opinion, does this article provide an absolute legal presumption or not? So, is it possible for spouses to prove in the trial that they contributed more to the property created during marriage and the court decides to change the co-ownership ratios?   
12. The contract of donation of an item in the legal community, concluded only by one spouse without the consent of the other spouse, is absolutely invalid in its entirety or is partially invalid only for the part of the spouse, who did not give his consent to the donation? 
13. Can the personal creditors of one spouse request the execution of their loan on the community property?   
14. ECtHR has included in the concept of property the legitimate hope for property compensation. Can this property be subjected to judicial division if there is a legitimate hope that it was part of the legal community?
15. Can be applied the exemption from the court fee in the case of division of marital property? In the case when one of  spouses has received through a court decision the right to sell an item that is part of marital property (under the Article  92), after that has made the sale and with the incomes has  bought an item donated later, in the case where the appeal court  overturns the decision of the first instance court, does the spouse who did not give consent to the alienation of the item have the right to request compensation for the community after its end?  
16. An item whose possession was acquired by one spouse before  marriage, will be part of the common property if the ownership is acquired during marriage with prescription? What if the movable property was held by the spouse as owner before marriage, and was acquired by contract during marriage, will this property be part of the community?  
17. Is the right of usufruct over an object divided or does it end with the termination of the community? If the person acts in urgent circumstances for the administration of the property and sells it without the approval of the spouse, the action remains valid or not?
18. In the case when the only partner and administrator of the commercial company (created after marriage) abuses with the form of the association (Article 16 of the law on trade associations), (for example) borrows from third parties a significant amount of 100,000 Euros, can creditors enforce their loan on the assets of the Legal Community? Is the other spouse responsible?
19. In case the trade association created by both spouses commits a criminal offense, while the wife does not have a leading role in it, but simply the role of the financier, and throughout the business plan compiled by her, she intended to compete with the other commercial entity, at the time of division, will the husband be able to request that the community be compensated from the part of the wife’s personal property, since she through  her actions has brought damage to the association?
20. If during marriage one spouse buys parts or shares in a trade association which was founded by others, does the participation in this activity form part of the legal community or is it personal property?
21. Will be included in the legal community, under the anticipation of the Article 74(ç) of the Family Code, the trade activity created during marriage only by one spouse?
22. Are in conflict the division of quotas/shares, so the division of the capital of a trade association, intending the judicial division, which is the stay of co-ownership between natural and legal persons on an item and the will not to continue in a way the partnership or co-ownership between them? (In circumstances when even after the end of the regime of legal community and the division of commercial activity, former spouses continue to be partners/shareholders of the same trade association). Since quotas or shares, with their dualistic nature, are considered as movable properties, will they be included in every case in the notion of the commercial activity under the Article 74(ç) of the Family Code, or will be included even as property gained during marriage, under the Article 74(a), like any other movable property? Judgment of the High Court, date 26.6.2012.
23. In the meaning of the Article 74, last paragraph of the Family Code, what functions will be considered to be included “in the leading of ” the commercial activity created before the marriage of one of spouses, so that profits and increased production may be considered part of the legal community?”  
24. What is the approach based on judgment no. 340, date 26.6.2012, of the Civil College of the High Court?  Are divided the quotas or the total contributions?
25. What is the attitude regarding the ownership or participation of the person in commandite or collective companies, created during marriage, by one spouse. Are they considered as trade activity in the meaning of the Article 78 (ç) of the Family Code? Yes, no, why?
26. One of the spouses is the only owner of the shares in a Ltd., because he bought them before marriage. If during the regime of Legal Community he acquires shares in the same company as a result of the company’s capital increase (especially limited expansion or with company assets), will the acquired shares be considered the spouse’s own or part of the legal community since they were acquired during marriage?  
27. Is the consent of the other spouse necessary for the conclusion of the contract of transfer of the shares of the company by one spouse? If he seeks to challenge this legal action, what legal basis will he use? 
28. Based on Article 74(ç) of the Family Code, the concept of commercial activity that is foreseen in this point, includes only trade associations that are foreseen by the law on traders and trade associations, or is it a broader concept that can also include the economic activity that the simple society develops?
29. If the wife is a non-declared investor in the company where the husband is her only partner, and at the same time the administrator of the company, will she be legitimized at the moment of dividing the property to claim income from society? Do the legal consequences change in relation to the claim of the spouse, if the association would have been created before marriage or during marriage? 
30. The meaning of the commercial activity in the concept of the Family Code and is the division of this activity in conflict with the principles of Trade Law? If so, then whose interpretation of the legal regime should prevail? 
31. Do the effects of the legal community extend, except that on the quotas of the company and consequently also on the assets owned by the company?  Would be necessary the approval of the wife/husband of the partner/shareholder, in case of alienation or other disposition (pledge, mortgage) of the immovable property of the association or is sufficient only the will of society expressed through governing bodies (assembly of partners). Would the lack of consent affect the validity of the legal action, or would it encourage the spouse’s right to claim compensation for his alienated share?
32. In the event that spouses after the marriage decide to create a joint stock company and in the statute is foreseen that one of the spouses decides to give up the economic rights of the share exercising only political rights on it, would this be a reason for the invalidity of the establishment of the company, in the event of the illegitimacy of this statutory provision with Article 74(ç) of the Family Code? If yes, why? 
33. In the case of disputes between spouses, how will be carried out the administration of the commercial company? According to the provisions of the Family Code or under commercial law?


The main topics that will be elaborated 

· Legislation that according to the time determines “where does it belong”. Variable answers  depending on matrimonial property regime determined by spouses;
· Marriage and  categorization of property into pre-marital or post-marital property; 
· Rights and obligations of spouses not influenced by matrimonial property regime. Prescriptive provisions of the Family Code impose inevitable rights and obligations, which apply regardless of the matrimonial property regime of  spouses;
· [bookmark: _Toc363746900][bookmark: _Toc364176044]Composition of the co-ownership of spouses: chronological legal overview. Contribution of spouses: Enforcement of the provisions of the Civil Code, (1981). The status of property acquired during marriage under the  Civil Code, (1929);
· The status of donations when  parties to the contract are the spouses and the donated items are those belonging to personal property or/and of the property included in the legal community under the rules of matrimonial property regimes;
· The unifying of judicial practice in relation to the law on the return and compensation of property to former owners and the law on Politically Persecuted People regarding the ways of acquiring property and whether the inherited property of one spouse should be considered marital property because of the effects of these laws;
· [bookmark: _Toc363746903][bookmark: _Toc364176047]Regime of legal community: presumption of equality of parts;
· Division of bank deposits;
· Regimes with contract.



Methodology 

For this topic will be used the method of the analysis of the Albanian judicial practice, to see the method of interpretation and practical enforcement that Albanian courts have done to the legal regulation of matrimonial property regimes. Judgments of the First Instance Courts, judgments of the Civil College of the High Court, as well as judgments of the Appeal Court of Tirana which present interest in the context of the interpretation of the norms that will be analyzed during the elaboration of this topic  highlighting eventual difficulties and misinterpretations.


Group work 

· List the liabilities of assets in the Legal Community regime and their repayment plan based on questions: What obligation falls on the Legal Community property and what obligation falls on personal property?  
· Make an analysis of the way of compensation of assets according to the regimes;
· Document issues related to property administration in  Legal Community regime, possible problems and their solution;  
· Draft the project of a prenuptial agreement. Anticipate its compulsory and optional parts;
· Highlight methods how should be “defended” the husband under the Legal Community regime from an abusive/prodigal spouse when has not passed the 2-year period of the change of regime;
· Analyze original and derived ways of earning ownership and their effects on matrimonial property regimes;
· Legal Community and simple community in marriage – their differences and common points;
· Differences and common points between compensation as an institution of family law and civil law.


Compulsory/recommended or facultative literature. Notice the use of hyperlinks 

· Mandro, Arta, Meçaj, Vjollca, Zaka, Tefta, Fullani, Arjana, Family Law, Kristalina KH, Tirana, 2006;
· Mandro, Arta, Family Law, Emal, Tirana, 2009;
· Malltezi, Argita, Rystemaj, Jonida, Kromiçi, Armela, Albanian courts on trade associations and trade activity, Mediaprint, 2015;
· Malltezi, Argita, The Albanian law of trade associations, Mediaprint, 2011;
· Manuale di diritto di famiglia, Giovanni Bonilini, UTET, 2002;
· Mandro-Balili, Arta, Women's Property Rights in Albania, An Analysis of Legal Standards and their Application, Copyright © UN Women 2016 on: http://www.un.org.al/editor-files/file/TeDrejtatPronesore2016.pdf;
· Property rights and women, Tirana, 2014, http://www.qag-al.org/publikime/broshura.pdf; and   
· Mandro, Arta, Gender discrimination in family and marital matters, Tirana, 2014, 
http://www.al.undp.org/content/dam/albania/docs/misc/Diskriminimi%20gjinor%20ne%20ceshtjet%20familjare%20A.%20Mandro.pdf;
· Omari, Sonila, Family Law, Morava, Tirana, 2007. 


Legislation

· Civil Code of the Republic of Albania, approved by law no. 7850, date 29.7.1994, amended; 
· Code of Civil Procedure of the Republic of Albania, approved by law no. 8166, date 29.3.1996, amended;
· Family Code of the Republic of Albania, approved by law no. 9062, date 8.5.2003, amended;
· Law no. 9901, date 14.4.2008, on traders and trade associations, amended. 

Jurisprudence

· Unifying Judgment of the High Court no. 22/13.3.2002; Unifying Judgment of the High Court no. 3/3.2.2006 of the United Colleges of the High Court, with object,  “The owner of the donated item is only the spouse who is the beneficiary of the donation. The gained item is not part of  a conjugal relationship and being such,  the owner spouse can alienate it alone against any subject, without the consent of  the donor spouse”; 
· Unifying Judgment of the High Court no.1/24.3.2004; 
· Unifying Judgment no.22/13.3.2002, of the United Colleges of the High Court, with object,  “The division of immovable property, which consists of an additional part built without the permission of  competent authorities”; 
· Unifying Judgment no.1/6.1.2009, of the United Colleges of the High Court, with object,  "The High Court in this judgment has concluded that the legal action for the transfer of ownership of immovable items is valid in the case of the meeting of all conditions foreseen in Articles 79, 663, 659 of the Civil Code. In relation to the second case is decided by the court that ownership on an immovable item passes at the moment of concluding the contract of alienation of this property. The buyer or the beneficiary of this property becomes its legal owner from the moment of signing the contract  acquiring all the rights and obligations related to his being the owner of this property. Consequently,  registration is not an element of contract validity;   
· Unifying Judgment of the United Colleges of the High Court no.5/20.1.2009. In this judgment the High Court concludes that if the asset invested during marriage at the time when this asset was invested has been in force the Civil Code (1929), then the latter one will be applied.  
· (Non-unifying) Judgment of the United Colleges of the High Court no. 27/30.5.2002, with object, Obligation of the defendants to recognize me as a co-owner.
· Judgment of the Civil College of the High Court  no. 291/22.2.2005;  
· Judgment of the Civil College of the High Court  no. 195/3.2.2005; 
· Judgment of the Civil College of the High Court  no. 223/10.2.2005;  
· Judgment of the Civil College of the High Court  no. 201/3.2.2005; 
· Judgment of the Civil College of the High Court  no. 213/8.2.2005; 
· Judgment of the Civil College of the High Court  no. 428, date 11.11.2010; 
· Judgment of the Civil College of the High Court  no. 210, date 11.5.2016; 
· Judgment of the Civil College of the High Court  no. 541, date 3.10.2013; 
· Judgment of the Civil College of the High Court  no. 21, date 27.1.2016; 
· Judgment of the Civil College of the High Court  no. 434, date 11.7.2013; 
· Judgment of the Civil College of the High Court  no. 389, date 20.10.2010; 
· Judgment of the Civil College of the High Court  no.51, date 26.2.2009; 
· Judgment of the Civil College of the High Court  no.72, date 16.2.2010; 
· Judgment of the Civil College of the High Court  no.213, date 8.2.2005; 
· Judgment of the Civil College of the High Court  no.187, date 1.6.2016; 
· Judgment of the Civil College of the High Court  no.343, date 29.3.2007; 
· Judgment of the Civil College of the High Court  no.138, date 13.3.2012; 
· Judgment of the Civil College of the High Court  no.4, date 3.2.2009; 
· Judgment of the Civil College of the High Court  no. 36, date 6.2.2014; 
· Judgment of the Civil College of the High Court  no.408, date 7.10.2015; 
· Judgment of the Civil College of the High Court  no.340, date 26.6.2012; 
· Judgment of the Civil College of the High Court  no.15, date 23.1.2014; 
· Judgment of the Civil College of the High Court  no.1790, date 14.10.2004; 
· Judgment of the Civil College of the High Court  no.291, date 22.2.2005; 
· Judgment of the Civil College of the High Court  no.276, date 10.6.2010; 
· Judgment of the Civil College of the High Court  no.25, date 17.2.209; 
· (Non-unifying) Judgment of the United Colleges of the High Court no. 62/29.6.2001, with object,  Division of marital property;  
· (Non-unifying) Judgment of the United Colleges of the High Court no. 53/3.5.2001, with object,  Division of an apartment in co-ownership; 
· (Non-unifying) Judgment of the United Colleges of the High Court no. 43/31.5.2002, with object,  Annulment of the judgment no. 618, date 31.7.1994, of the Commission for Return and Compensation of Properties near the municipality of  Tirana; 
· (Non-unifying) Judgment of the United Colleges of the High Court no. 76/9.10.2002, with object, Determination of the absolute invalidity of the privatization contract  no.322 rep., date 30.3.1994;   
· (Non-unifying) Judgment of the United Colleges of the High Court no. 84/3.7.2001, with object,  Invalidity of the sale contract; 
· (Non-unifying) Judgment of the United Colleges of the High Court no. 67/8.10.2002, with object,  Declaration of the invalidity of the donation contract; 
· (Non-unifying) Judgment of the United Colleges of the High Court no.39/14.11.2003 (Non-unifying) with object, Invalidity of the donation contract; 
· (Non-unifying) Judgment of the United Colleges of the High Court no. 87/12.11.2002, with object,  Division of marital property, residential house and movable property (first phase);
· (Non-unifying) Judgment of the United Colleges of the High Court no. 34/14.11.2003, with object, Division of property, residence; 
· (Non-unifying) Judgment of the United Colleges of the High Court no. 26/25.3.2003, with object,  Division of marital property; 
· (Non-unifying) Judgment of the United Colleges of the High Court no. 19/27.3.2003, with object,  Invalidity of the legal action of the sale contract between spouses;
· (Non-unifying) Judgment of the United Colleges of the High Court no. 4/23.1.2007, with object, Division of immovable property and payment of reward  for the use of the part in co-ownership; 
· (Non-unifying) Judgment of the United Colleges of the High Court no. 3/21.3.2005, with object, Partnership dissolution. Obligation of the defendant to return 50% of the initial capital, as well as the income realized by the partnership. The return of the sum; 
· (Non-unifying) Judgment of the United Colleges of the High Court no. 45/13.11.2003, with object,  Respective recognition of co-ownership over a flat which was built with the joint contribution of both spouses; 
· (Non-unifying) Judgment of the United Colleges of the High Court no. 41/13.11.2003, with object, Acknowledgment of co-ownership, determination of the invalidity of the donation contract;
· Judgment no. 2239/8.10.2007, of the First Instance Court of  Korça; 
· Unifying Judgment no. 628, date 15.5.2000,  of the High Court;
· Judgment no. 22, date 12.3.2002,  of the United Colleges of the High Court;
· Judgment no. 646, date 20.12.2012; no. 1801, date 5.7.2012, of the Appeal Court of Tirana;
· Judgment no. 599/1.2.2016; no. 3873/9.5.2016, of the First Instance Court of Tirana; 
· Judgment no. 1001, date 21.4.2015; no. 5698, date 30.12.2015; no. 4555, date 11.8.2015, of the First Instance Court of  Fier;
· Judgment no. 964, date 3.12.2015, of the First Instance Court of Durres;
· Judgment no. 1126, date 13.7.2015; no. 2058, date 28.6.2015; no. 1389, date 9.4.2015, of the First Instance Court of Shkodra.



	
Topic 7: Termination of marriage because of death and facts with similar consequences. Termination of marriage by settlement. Consequences of marriage dissolution, Weeks 11, 12/1, 12/2, [8 classes]

Abstract/ Topic description 

A marriage done in accordance with the requirements of  law, although in essence it is “an unconditional and unlimited agreement”, has it beginning and its ending. The purpose of the institute of the termination of marriage is to determine and regulate states when marriage terminates and consequences deriving in one case as well as in the other case. These cases occupy a considerable volume in judicial practice. Termination of marriage it can come regardless of the will of the spouses or with the will of one or both of them. The current discipline envisages three causes that lead to the termination of marriage: death of one spouse; declaring him/her dead by court decision; marriage dissolution. Termination of marriage with its dissolution is one of the situations commonly encountered in judicial practice where are debated the rights and personal property interests of spouses and children as well as  the way to maintain family relations after its resolution.  

Self-study questions

1. Looking at the court practice, identify at least one judgment of interest for discussion in relation to marriage dissolution. Form the corresponding fable. What do you see in the reasoning of the court?
2. Can the surviving spouse be an heir if the marriage ended because of domestic violence resulting in death? How the marriage is over under judgment no. 92/5.2.2013 of the Civil College of the High Court and what is the interpretation of unworthiness? 
3. Is there marriage dissolution without fixing its consequences? 
4. What caution should the court have in the case the children are separated between parents? 
5. What is the legal regulation regarding the surname after marriage dissolution? Why? What caution should have the court?  
6. What is the meaning and application of interim measures? 
7. Reinstatement within period. Give a case where the court has given decisions that lead to difficult complications. 
8. Can be dismissed the lawsuit on marriage dissolution?



The main topics that will be elaborated 

· Death and declaration of death;
· Marriage dissolution by reciprocal consent;
· Marriage dissolution for the  termination of cohabitation;
· Marriage dissolution at the request of one spouse;
· Features of  marriage dissolution process;
· Types of judgments that regulate consequences;
· Consequences of the legal process for children and spouses;
· Financial consequences (compensatory contribution, food obligation, etc.);
· Psychological and emotional consequences;
· Consequences on  parental responsibility;
· The right to use residence;
· Consequences of interparental relations.

Methodology 

The analysis will be carried out by combining with the current problems that have been evidenced by the jurisprudence of the Albanian and other courts in relation to this institute. Conversation with students through judicial judgments and problems arising from court practice will be combined with exercises and tasks through group work and individual work. 

Group work [1] Draft a checklist for the court to consider aspects of the child’s best interests in divorce cases. How is this list found in the High Court judgments?  For this you need to select up to 3 judgments of the High Court and present them according to this structure: a. The lesson deriving from this judgment; b. The circumstances of the case; c. Judgment of the First Instance Court ; d. Judgment of the Appeal Court; e. Judgment of the High Court. f. Your opinion. Purpose: it is very useful and healthy in the study phase to draw up telegraphic checklists that will be needed in the intensive work you will have tomorrow; recognition with the practice of the High Court is very important. 
[2] Analyze the issue of guilt in court practice. What are the provisions of the Albanian family legislation and is there a space for the treatment of damage caused in the case of the violation of the principle of marital fidelity. Comparative view with the judgment of the Cassation Court of Italy [Cassazione 1°Sezione Civile Sentenza n. 18853 del 15 settembre 2011, Il coniuge tradito può chiedere il risarcimento dei danni anche se all'altro non è stata addebitata la separazione].


Analyze the situation and reason the answer

Buna and Drini got married in 2000. They live in Italy and have no children. In 2003, Drini went to court to dissolve marriage. The court decided to dissolve marriage. The defendant, Buna, was represented in the trial by lawyers with power of attorney. The mother of the defendant [Buna] was present at the court session. According to the law, after the issuing of the decision, are also taken the relevant actions in the Civil Status Office.  
In 2004, Drini married Vjosa. In 2006, he divorced her. Even for this case, the relevant actions were taken at the Civil Status Offices.
In 2008, Drini, traveling to France, had an accident and died. From this accident, the heirs of the man, who are only his parents, benefit an insurance of 200,000 thousand euros. In 2006, when he dissolved his marriage with both women, Drini bought a house in Padua, Italy.    
In 2009, i.e. after the death of Drini, and about 6 years after the dissolution of the first marriage, Buna claimed that she was not aware of the dissolution of her marriage declaring that the power of attorney for the lawyer was not made by her.
Analyze the factual and legal situation, identifying what rights she has and how Buna can defend herself, claiming that the marriage ended with death and not with divorce. What institute can she use procedurally? Will the court accept such a request? If so, what about the consequences of marriage? 
Analyze how Drini’s heirs can be protected by highlighting the factual and legal aspects. What will happen to the consequences of marriage if Buna’s claim is accepted?

Compulsory/recommended or facultative literature. Notice the use of hyperlinks 

· Mandro, Arta, Meçaj, Vjollca, Zaka, Tefta, Fullani, Arjana, Family Law, Kristalina KH, Tirana, 2006;
· Mandro, Arta, Family Law, Emal, Tirana, 2009;
· Bonilini, Giovanni, Manuale di Diritto di Famiglia, UTET, 2002;
· Mandro-Balili, Arta, Women's Property Rights in Albania, An Analysis of Legal Standards and their Application, Copyright © UN Women 2016 on: http://www.un.org.al/editor-files/file/TeDrejtatPronesore2016.pdf;
· Property rights and women, Tirana, 2014, http://www.qag-al.org/publikime/broshura.pdf; and   
· Mandro, Arta, Gender discrimination in family and marital matters, Tirana, 2014, 
http://www.al.undp.org/content/dam/albania/docs/misc/Diskriminimi%20gjinor%20ne%20ceshtjet%20familjare%20A.%20Mandro.pdf;
· Omari, Sonila, Family Law, Morava, Tirana, 2007.

Legislation

· Law no. 9062/8.5.2003, Family Code, amended;   
· Hague Convention on the Civil Aspects of International Child Abduction;
· Convention on the law applicable to maintenance obligations (Concluded 2 October 1973); 
· The United Nations Convention on the Rights of the Child.  
EU Legislation 

· Council Regulation (EC) No 2201/2003 (A New Brussels II Regulation or  The Brussels II bis Regulation); 
· Council Regulation (EU) No. 1259/2010 of 20 December 2010 implementing enhanced cooperation in the area of the law applicable to divorce and legal separation, (the Rome III Regulation); 
· Practice Guide for the application of the new Brussels II Regulation (pdf); 
· Council Regulation (EU) 2016/1104 of 24 June 2016 implementing enhanced cooperation in the area of jurisdiction, applicable law and the recognition and enforcement of decisions in matters of the property consequences of registered partnerships.

Jurisprudence

· Unifying Judgment of the United Colleges of the High Court no.12/14.9.2007; Judgment no. 1702/9.7.2007, Korçë (unworthiness); (2) Judgment no. 974/16.2.2007, of the First Instance Court of Tirana; Judgment no. 1882/24.12.2004, Fier; Judgment no. 984/8.7.2004, Fier; (3-4) Judgment no. 552, date 12.7.2004, of the First Instance Court of Berat; Judgment no. 800/6.7.2007, Berat; Judgment no. 666/13.3.2008, Vlorë; Judgment no. 2731/13.11.2007, Korçë; Judgment no. 2857/26.11.2007, Korçë; Judgment no. 189/10.3.2005, Gjirokastër; (5) Judgment no. 1049/2.7.2007, Fier; Judgment no. 164/22.12.2005, Mirditë; Judgment no. 4.12.1.2005, Dibër; Judgment no. 1777, 27.11.2007, Fier; Judgment no. 244/13.2.2007, Fier; Judgment no. 298/22.2.2007, Fier; Judgment no. 767/2.5.2008, Fier; Judgment no. 282/17.5.2004, Dibër; Judgment of the Albanian High Court (Unifying Judgment) no. 22/202. 
· ECtHR: Case of Maumousseau and Washington v. France, (Application no. 39388/05), Judgment, Strasbourg, 6 December 2007; 
· ECtHR: Case of Bajrami v. Albania, (Application no. 35853/04), Judgment (Revision), Strasbourg, 18 December 2007, Final, 18/03/2008; 
· ECtHR: Zaunegger v. Germany, (application no. 22028/04). 


Topic 8: Parental responsibility,  Weeks 13, 14 [6 classes]   
Abstract/ Topic description 

Parental responsibility is the entireness of rights and duties that parents (the parent) have/has towards children, so that to provide their  emotional, physical, social and material well-being. Parental responsibility includes and is accomplished by taking care of the child, keeping personal relationships with him, ensuring his well-being, upbringing, education, legal representation and administration of his assets. This means that the authority/court that will evaluate a situation or take a certain decision regarding the child should see not only the material well-being of the child (which is generally easier to measure) but also the moral (social, emotional  well-being, the verification of which requires a greater commitment and time).  

Self-study questions

1. Considering the provisions of the Article 196 of the  Family Code, do you think that the removal of parental responsibility by court order automatically removes the parent’s right to see his/her child? 
2. When parental responsibility is lost under the Family Code (not as a supplementary punishment under the Criminal Code), is this loss permanent (in the meaning until the child becomes an adult) or the court should set a deadline? 
3. In the case of the review of the final decision that has been the cause of the loss of parental responsibility, what happens to the decision of the loss of parental responsibility when it was taken under the Article 223 of the Family Code?
4. In the case of two parents who have eyesight problems and are blind, do you think that the court can make a decision to remove parental responsibility and violate their right to exercise the parental responsibility? If so, does this constitute an interference with Article 8 of the ECHR? 
5. Does paragraph 1 of the Family Code limit the rights foreseen by the Article 158  (in the sense of the exercise of parental responsibility) availability by the court of communication tools and schedules (not the meeting ) of the parent who is not the main executioner of the  Parental responsibility after divorce? (The parent, who has not the responsibility of the child growth and education, retains the right to supervise the maintenance and education of the child).
6. What is the role that the state should play to fulfill the positive obligations for the protection and guarantee of family life under standards of the European Convention on Human Rights and ECtHR in the case of the exercise of Parental responsibility? 
7. In the case when to one parent is removed the parental responsibility because of the misuse of property obligations to the child, by abusing with the administration of the child’s property, in your opinion, should the court determine the right of the meeting of the parent to whom is removed parental responsibility with the child when this is in the best interest of the child?
8. Does the criminal conviction of the parent for the abandoning one of the children constitute grounds for the removal of parental responsibility towards the other children? 
9.  Is the difficult economic and health situation that leads to the impossibility of exercising parental responsibility? How would you consider this moment? If these economic difficulties and health reasons would significantly affect the child’s material or emotional well-being, would you maintain the same approach?  
10. How would you consider the request of a trans-sexual parent to exercise the parental responsibility over his/her 6-year-old son, who he/she had from his/her marriage to his/her first wife/husband immediately after the sex change? Does it pose a risk for the child’s discomfort and does it affect his/her well-being his/her emotional instability, (the instability of the applicant), after the change of sex? 
11. Do you think it is a sufficient cause for the removal of parental responsibility the consuming of the criminal offense of non-notification of change of residence foreseen by the Article 126 of the Criminal Code, taking into account that the consuming of this offense needs non-notification for the change of residence even only for 1 month? What about the criminal offense of domestic violence? 
12. If one of the parents alone fulfills the obligation to support the child, therefore also fulfilling the obligation of the other parent for the well-being of the child, should the parent who fulfills the obligation apply to the court with a regression lawsuit to establish the obligation of the other parent for the maintenance of the child and his/her obligation to compensate the parent who is fulfilling this obligation?   
13. The Article 216 of the Family Code foresees the limits of Parental responsibility, according to which the reaching of the age of 18 marks the end of parental responsibility. Regarding this provision, will be able to regain full capacity to act (because of the end of parental responsibility), because of marriage even the male minor, who has been allowed by the court to marry, even though he has not reached the age of 18, as long as the Civil Code provides such an opportunity explicitly only for the minor woman (Article 6/2 of the Civil Code)?
14. What is your opinion on the judgment of the court for the loss of parental responsibility,  are these judgments motivated by legal or socio-cultural factors?

The main topics that will be elaborated 

· Understanding parental responsibility. Legal provisions under the legislation in force;
· Parental responsibility and cases of its removal;  
· Cases of impossibility and the removal of parental responsibility;
· Judicial practice in cases of removal of parental responsibility;
· The loss of parental responsibility. Legal analysis of the provision;
· Common points and differences with the removal of parental responsibility;
· Consequences of the removal and the loss of parental responsibility.

Methodology 

The elaboration will be done in combination with the current problems that the jurisprudence of the Albanian courts has evidenced regarding the institute of parental responsibility. Conversation with students through judicial decisions and problems arising from court practice will be combined with exercises and tasks through group work and individual work.   
Compulsory/recommended or facultative literature. Notice the use of hyperlinks 

· Mandro, Arta, Family Law, family, marriage, spouses, Tirana, 209; 
· Implementation Handbook for the Convention on Rights of the Child, The best interest of the child;
· Application of the Human Rights Conventions in the Pacific Islands Courts, Supreme Court, Port Vila Vanuatu, 15 May 1998;   
· Assessment of the Legal Framework and Institutional Readiness to address Child Sexual Exploitation and Abuse online in Albania, May 2019. 

Legislation

· Law no. 9062/8.5.2003, Family Code, amended;
· Law no.18/2017, on child rights and protection;
· Convention of 19 October 1996 on Jurisdiction, Applicable Law, Recognition, Enforcement and Co-operation in Respect of Parental Responsibility and Measures for the Protection of Children, ratified by law no. 9443, date 16.11.205;     
· Hague Convention on the Civil Aspects of International Child Abduction; 
· The United Nations Convention on the Rights of the Child;  
· Council Regulation (EC) No 2201/2003 of 27 November 2003 concerning jurisdiction and the recognition and enforcement of judgments in matrimonial matters and the matters of parental responsibility, repealing Regulation (EC) No 1347/2000; 
· Regulation (EU) No 1215/2012 of the European Parliament and of the Council of 12 December 2012 on jurisdiction and the recognition and enforcement of judgments in civil and commercial matters (recast).

Jurisprudence

· Judgments of the Civil College of the High Court no. 1461/25.10.2005; no. 264 /22.5.2012; no.188, date 8.5.2014; no.506, date 10.11.2010;
· Judgments of the First Instance Court of Tirana no.655/6.2.2007; no.1426/ 17.2.2012; no. 6493/22.6.2012; no. 10881/13.11.2012; no. 480/28.1.2013; no. 6027/30.5.2013; no. 7708/4.7.2013; no.10158/11.10.2013; no.12740/19.12.2013; no. 12967/24.12.2013; no. 1802/16.6.2017; no.1519, date 23.5.2017; no. 438, date 17.2.2017; no.989, date 31.3.2017; no.3377, date 4.11.2016; no.2583, date 5.9.2015; no.1030, date 15.2.2017; no.1721, date 16.3.2017;
· Judgment no. 2640, date 6.12.2013, of the Appeal Court of Tirana; Judgment no.1395, date 9.6.2016, of the Appeal Court of Tirana;
· ECtHR: Case of Gas And Dubois v. France, (Application no. 25951/07), Judgment, Strasbourg, 15 March 2012, Final 15/06/2012;  
· ECtHR: Case of Cristescu v. Romania, (Application no. 13589/07), Judgment, Strasbourg, 10 January 2012, Final 10/04/2012;    
· ECtHR: Case of X And Others v. Austria, (Application no. 19010/07), Judgment, Strasbourg, 19 February 2013;  
· ECtHR: Case of Neulinger and Shuruk v. Switzerland, (Application no. 41615/07), Judgment, Strasbourg, 6 July 2010;  
· ECtHR: Case of Płaza v. Poland, (Application no. 18830/07), Judgment, Strasbourg, 25 January 2011, Final 20/06/2011; 
· ECtHR:Case of Sahin v. Germany, (Application no. 30943/96), Judgment, Strasbourg, 8 July 2003;
· ECtHR: Case of Ahrens v. Germany, (Application no. 45071/09), Final 24/09/2012; 
· ECtHR : Schneider v. Germany, (Application no. 17080/07), 15 September 2011;
· [bookmark: OLE_LINK36]ECtHR: M And M v Croatia, 3 Sep 2015; Case of Y.C. v. The United Kingdom, (Application no. 4547/10), Judgment, Strasbourg, 13 March 2012, Final 24/09/2012; Case of Gluhaković v. Croatia, (Application no. 21188/09), Judgment, Strasbourg, 12 April 2011, Final 12/07/2011; Sen v. the Netherlands, Application no. 31465/96, 21 December 2001; Brauer v. Germany, ((Application no. 3545/04), Judgment, Strasbourg, 24 February 2004; Case of Anayo v. Germany, (Application no. 20578/07), Judgment, Strasbourg, 21 December 2010, Final 21/03/2011; Case of X, Y and Z v. The United Kingdom, (Application no. 21830/93), Judgment, Strasbourg, 22 April 1997; K.A.B v. Spain, 10 April 2012. 
	

Topic  9: Maternity and paternity, Week  15 [4 classes] 

Abstract/ Topic description 

During the elaboration of this topic will be targeted the importance of the biological truth in determining legal rights and responsibilities between parents and children. Family Code determines different rules in relation to the institute in three cases depending on whether we are dealing with the determination and opposition of the motherhood and paternity of the child born in wedlock; of the child born out of wedlock; of the child born of unknown parents. In all these situations, we refer to the biological mother and father of the child without implying the legal regulations that originate from motherhood and fatherhood starting from adoption. When dealing with these important institutes of family law, magistrates consider also the peculiarities of the institute and its opposition when maternity and paternity of the child is proven by the birth certificate; when maternity and paternity of the child is recognized voluntarily; when maternity and paternity has been proven to the court. 

Self-study questions

1. Is the recognition of maternity made for a child registered with an unknown mother contested and who has this right?
2. Who has the right to challenge presumed paternity? Is the father who claims to be the biological father right? What was the position of the court? See judgment no. 11-2019-2751, date 17.5.2019, of the First Instance Court of Durres [1] and judgment no. 11-2016-2481, date 30.5.2016, of the First Instance Court of Durrës [2]? What is your opinion?
· [1] It is claimed that the child was conceived from the relationship between the plaintiff I. P and the mother E. M, at the time that the latter was formally married to F. H; E. M divorced F. H in 2012, the child M was born in 2011; based on the legal presumption, the child’s father is listed as the defendant F. H. The Court has based its judgment on Articles 181, 188, 189 and 190 of the Family Code. Finally, the court, after making  a preliminary hearing, decided that the defendant F. H is obliged to recognize the plaintiff I. P as the father of the minor child M. The Court, in its reasoning has not analyzed if the plaintiff, the claimant biological father, is legitimated or not to file a lawsuit challenging presumed paternity, established by the Article 180 of the Family Code.
· [2] To the person claiming to be the child’s biological father, by disputing the presumed paternity of the child born out of wedlock. The plaintiff has cohabited with the child’s mother [during the year 2009] before her marriage to another person. The child is born a few months after marriage [on 6.1.2010]. In this case is included A.T, Z.C and G.K are defendants, the object of the lawsuit is, “Recognizing the paternity of my child  E...(not registered in civil status offices) and registration in the  National Registry of civil status in  Durrës.” This issue presents us with the case when the child E was born from the cohabitation since 2009 between A. T and Z. C. On the day of the child’s birth, the mother Z. C was married to G. K since 7.7.1997; this marriage was dissolved by a final court decision on 26.12.2014. So, being before the birth by a married mother would have to operate the legal presumption and the father of the child would have to be marked as the defendant G.K.  The Court, in reference to regulations done by the Articles 170, 174, 181 e 189 of the Family Code, has accepted the lawsuit of the claimant biological father A.T, who contests the fact that the child’s father is the mother’s husband, the defendant G. K. The lawsuit was also accepted against the defendant Z. C, so the passive legitimating in the process is recognized even to the child’s mother. 
3. Are there deadlines that prescribe the right? Under the Article 188 of the Family Code the right to sue the man who calls himself the father of the child is prescribed with the passing of the 1-year period from the registration of paternity in the registry of civil status.
4. Is there a preliminary agreement or contract between the ordering couple and the surrogate mother ? 
5. What is a birth certificate? What is the declaration of birth?
6. When and how is the birth of a child registered in the birth certificate? Where is registered the birth of the child? 


The main topics that will be elaborated 

· General principles;
· The birth act, meaning and importance; 
· Maternity  and opposition to maternity; 
· Paternity and opposition to paternity. Understanding the legal presumption of paternity. Contesting the legal presumption of paternity; active and passive legitimation in the lawsuit for contesting the legal presumption of paternity. Object of the lawsuit. Deadline for the filing of a lawsuit. Evidence administered in the trial of the claim. Regulation of the consequences deriving from the contesting  of the legal presumption of paternity;
· Maternity and paternity as well as  artificial insemination, artificial fertilization, surrogacy; 
· Evidences. 

Methodology 

The elaboration will be done in combination with the current problems that the jurisprudence of the Albanian courts has evidenced regarding the institute of maternity and paternity. Conversation with students through judicial decisions and problems arising from court practice will be combined with exercises and tasks through group work and individual work.  
[1] Summarise the problems of ECtHR cases regarding the institute of paternity: Yildirim v. Austria   (dec.), no. 34308/96, 19 October, 1999 [the term of the prescription for the opposition of the presumed paternity]; Darmon v. Poland, (dec.), no. 7802/05, 17 November, 2009 [opposition of presumed paternity]; Różański v. Poland, no. 55339/00, 18 May,  2006 [recognition of the paternity of the biologjical father of the child born from non-married parents]; 

Compulsory/recommended or facultative literature. Notice the use of hyperlinks 

· Mandro, Arta, Family Law, first edn, Tirana, November 2009; 
· Nowicki, Marek Antoni, On the European Convention, Morava, Tirana, 2003; 
· Gomien, Donna, Short guide to the European Convention on Human Rights, Edition of the Council of Europe, (3rd edition);
· Bianku, Ledi, Jurisprudence of the Strasbourg Court, Edition of the European Centre, Tirana, 2007; 
· Nowicki, Marek Antoni, Guiding stones. Jurisprudence of the European Court of Human Rights,  (Albanian edn.,) Tirana, 2000;
· Manuals on Human Rights no. 2 and no. 7, editions of the Council of Europe, January 207; 
· European Human Rights Law, (Text and Materials), Third Edition, Mark W. Janis, Richard S. Kay, and Anthony W. Bradley, Oxford University Press 2000, Edition translated into Albanian by  Shtëpia Botuese e Librit Shkollor Prishtinë, 2002;
· Gilles Dutertre & Jakob Van der Velde, Key extracts from a selection of judgments of the European Court of Human Rights and décisions and reports of the European Commission of Human Rights, September 1998.”


Legislation
 
· Family Code of the Republic of Albania, amended;
· Civil Code of the Republic of Albania, amended;    
· Law no. 18/2017, on the rights and child protection;
· Law on the civil status. 

Jurisprudence

· ECtHR: Case of Kroon and Others v. the Netherlands, Application number 00018535/91, Date October 27, 1994; Case of Nazarenko v. Russia, (Application no. 39438/13), Judgment, Strasbourg, 16 July 2015, Final 16/10/2015; Case of Mikulić v. Croatia, (Application no. 53176/99), Judgment, Strasbourg, 7 February 2002, Final 04/09/2002; Case of Rasmussen v. Denmark, (Application no. 8777/79), Judgment, Strasbourg, 28 November 1984;
· Judgments of the First Instance Court of Tirana: Judgment no. 2824, date 8.4.2010; Judgment no. 2542, date 12.3.2013; Judgment no. 6385, date 18.7.2011; Judgment no. 10915, date 4.11.2013; Judgment no. 3264, date 25.4.2011; Judgment no. 12576, date 19.12.2012; Judgment no. 5003, date 17.5.2012; Judgment no. 931, date 11.2.2011; 
· Judgments of the First Instance Court of Fier: Judgment no. 62-2015-355(144), date 13.2.2015; Judgment no. 62-2014-3603(1147), date 14.10.2014; Judgment no. 62-2015-4314(1323), date 16.4.2015.  

Topic 10: Child support, Week  16 [4 class ] 

Abstract/ Topic description 

Maintenance obligation is an absolute, elementary, and a very essential obligation. In the first instance courts, we encounter a number of court proceedings where the parent to whom the child is left for growth and education requests the fulfillment of the obligation to support the child; entire court proceedings where the other parent requests the reduction of the amount of the maintenance obligation or the removal of this obligation. The main focus will be the decisions of the first instance court, as well as decisions of the High Court and those of the Constitutional Court. There will be a space to deal with issues that have as their object the reduction, increase or the removal of the child maintenance obligation; the difficulty of proving the income because of informal economy, claims for non-payment of maintenance obligations by obliged entities because of unemployment or the inability to earn incomes, etc. These decisions have a fundamental importance for the attitudes the courts should have to first instance courts in cases with the same objects.  

Self-study questions

1. On which party falls the burden of proof to evidence the impossibility to pay of the maintenance obligation? How are documented claims to the court? 
2. What are the criteria on which relies the High Court in determining the amount of the maintenance obligation in the case of the child?
3. How does the First Instance Court request, in cases where the conditions or circumstances have not changed, the change in the amount of child maintenance obligation?
4. How has the Constitutional Court considered the case when parties have raised the claim for the non-execution of the final court decision within a reasonable time? (See judgment no. 24/2014), The constitutional court did not consider violation of the fair process in the execution phase, the fact that the judicial judgment of 2001 amended by the judgment of 2008 issued in the favor of the plaintiff R.G maintenance obligations on children under the responsibility of the citizen G.A was not executed and were not accomplished the proceedings of its execution in Greece where the debtor was resident, reasoning that applicant had to be addressed to Greek authorities for recognition. How do you consider this judgment in relation to the above mentioned Convention? 
5. What opinion do you have regarding the reasonable or not reasonable duration of proceedings on maintenance obligations? How much have influenced the circumstances of the case, including the complexity of the case [disputed facts and the volume of written evidence], the behavior of the applicant and the behavior of relevant authorities? 
6. Do you think that the increase in the age of children automatically causes that the demands and needs for growth and education of children increase or happens the opposite?
7. What is the role of the court in considering the claims submitted by the plaintiff and the claims of the defendant [economic situation, family status and other elements that help to solve the case]?
8. What are causes encountered frequently in practice for changing the amount of maintenance obligations [termination of employment relationship as consequence even the termination of salary as the only financial source, creation of another family or the addition of another child, as well as health problems]?
9. Can the execution of maintenance obligations be requested as a temporary measure? 


The main topics that will be elaborated 

· The main features of this institute;
· Evaluation of the problems related to the institute considering the legal framework and case law; multidisciplinary
· The relation between compensatory contribution and  maintenance obligation.

Methodology 

The elaboration will be done in combination with the current problems that the jurisprudence of the Albanian courts has evidenced regarding the institute of maintenance obligations. Conversation with students through judicial decisions and problems arising from court practice will be combined with exercises and tasks through group work and individual work.  

Group work 

Drini and Tomorri residents in Tirana want to attend the university in Vlora. Their parents got divorced. their mother claims a change of  maintenance obligations in new circumstances. Will their father pay a larger contribution? They can do small part-time jobs. [See the decision of the Cassation Court of Italy, (Corte di Cassazione con l’ordinanza n. 439/16)]

Compulsory/recommended or facultative literature. Notice the use of hyperlinks 

· Mandro, Arta, Meçaj, Vjollca, Zaka, Tefta, Fullani, Arjana, Family Law, Kristalina KH, Tirana, 2006;
· Galgano, Francesco, Private Law, Luarasi, Tirana, 2006; 
· Omari, Sonila, Family Law, Morava, Tirana, 2010; 
· Manual on the enforcement of the Family Code and civil legislation in relation to issues on minors, [for judges and prosecutors], Publication of the School of Magistrates, Save the Children and the Center of Services and Integrated Legal Practices.

Legislation
 
· Family Code of the Republic of Albania;
· Criminal Code of the Republic of Albania;
· Code of Civil Procedure of the Republic of Albania;
· Law no. 10031, date 11.12.2008,  on  private judicial enforcement service;
· Convention on the International Recovery of Child Support and other forms of family maintenance, (Concluded 23 November 2007); 
· Hague Convention, on recognition and enforcement of decisions in matters relating to maintenance obligations;  
· Law no. 10 398, date 17.3.2011, intends to enable the execution of a right of maintenance obligation out of the territory of the country where the court judgment was issued by forwarding the relevant requests and documentation from the authority of the requesting State to the authority of the requested State;
· Council Regulation (EC) No 4/2009 of 18 December 2008 on jurisdiction, applicable law, recognition and enforcement of decisions and cooperation in matters relating to maintenance obligations, OJ L 7, 10.1.2009, p. 1–79.

Jurisprudence

· Civil College of the High Court, Judgments no. 270/24.5.2012; no.284/25.5.2010; no. 344/26.3.2011; no.116/14.2.2013; no. 444/13.10.2011; no. 212/21.3.2011; no. 276/24.5.2012; no. 68/4.2.2012; Judgment no. 270/24.5.2012; Judgment no.276/24.5.2012;  
· In the judgment no. 00-2011-942 of the judgment (245), date 12.5.2011,  the High Court has accepted that the decision of the foreign court cannot be changed, but only recognized in the Republic of Albania. This conclusion is in harmony with the definitions of Articles 393 and 397 of the Code of Civil Procedure; 
· Judgments of the Constitutional Court no. 43/19.12.2007; no. 1/19.1.2009; no. 6/ 6.3.2009; no. 6/4.3.2010; no. 9/1.4.2009; no. 8/23.3.2010; no.14/15.4.2010; Judgment no. 24/2014: Law no.10 398/17.3.2011;
· Judgments of the First Instance Court of Tirana no.250, date 22.1.2013; no.1942, date 26.2.2013; no.6629, date 13.6.2013; no.3942, date 11.4.2012; no.4113, date 17.4.2013; no.1024, date 15.2.2016; no. 1746, date 14.3.2016; no. 4833, date 6.6.2016; no. 7253, date 21.9.2016; no. 9748, date 11.12.2015; no. 9899, date 16.12.2015; no. 10170, date 24.12.2015; no. 418, date 27.1.2016; no. 1638, date 2.3.2016; no. 2019, date 11.3.2016; no. 2255, date 18.3.2016; no. 2295, date 18.3.2016; no. 7756, date 5.10.2016; no. 1600, date 1.3.2016; no. 9919, date 17.12.2015; no. 8165, date 28.10.2015; no.147, date 19.1.2016; no. 543, date 1.2.2016; no. 2755 , date 4.4.2016; no. 3189/2016; no. 4873, date 6.6.2016; no. 5773, date 15.6.2016; no. 6151, date 12.7.2016; no. 7550, date 9.10.2015; no. 8508, date  26.10.2016; no. 9252, date 16.11.2016. 

Topic 11: Child adoption, Week 17,  4 classes

Abstract/ Topic description
 
The purpose of this topic is to elaborate the judicial practice in relation to adoption, in terms of compliance with the legal conditions and prohibitions of adoption. This topic will elaborate also whether the principle of the best interest of the declared abandoned child is guaranteed. The right to find a suitable and decent family will also be considered in order to create conditions for the child’s good upbringing and education. This topic will also consider the developments of this practice seen from the perspective of single-parent families, adoptions of children born from assisted or in vitro reproduction techniques, intercountry adoption and cooperation with foreign authorities, recognition of foreign decisions in the field of adoption. The main consideration in this institute remains the best interest of the child and the protection and respect of the fundamental rights. During the elaboration of this topic, special attention will be paid to the protection of the child from any type of unfair benefit as well as from any type of activity aimed at abduction, sale and trafficking. Particular attention should be paid to cases where the child does not lack a family environment in order to understand the determining cause of adoption and the consequences for the child. The special care and attention in the protection of this interest in the adoption process is also noticed in the involvement of two types of authorities: administrative authorities and judicial authorities that verify and re-verify this interest. No agreement between private individuals can be an adoption. It is the duty of these authorities to verify that all necessary conditions have been met. It is their right to refuse or allow adoption depending on the conditions and criteria established by law.  

Self-study questions

1. What is the meaning of the Article 262 of the Family Code on “the child’s right to identity” so the right to know his history and the data on his biological parents? What age does this provision mean? 
2. How will be processed a request for adoption of a child when it turns out that he lives in the social care institution with his brother or sister, or if they are twins ?  
3. What are the norms of the law on the rights and protection of the child regarding foreign adoption when comes in opposition with the provisions of the Family Code and the recognition of the sentence in this relation? 
4. In the case of the Intercountry Adoption, where the adopter is an Italian citizen and the adopted is Albanian, if the adopter dies after giving consent, but before the end of the adoption procedure and the court accepts the request for adoption, in the meaning of the Article 249 of the Family Code, does the child acquire the status of heir of the adoptive parent? How would you solve this case?
5. Considering the primary purpose of adoption, what would be your decision if a couple exhibits racial or gender preferences, etc.?
6. In the case of a person with disabilities, would you allow the adoption of the child or would you reject the request? Which principle prevails? 
7. In the context of the Article 241 of the Family Code, if is adopted the spouse’s child and the requesting spouse has minor children under his care, when the court decides on the adoption, should it hear the minor children regarding the adoption? Is this element included in the framework of the best interest of the minor and the assessment of the suitability of the adopter?  
8. The Albanian Adoption Committee has the right to appeal against the court’s decision to approve or reject the adoption, or should this be done through the prosecutor under the Article 255 of the Family Code?
9. Is there a ban on the adoption of a child by a homosexual couple on the basis of the Albanian legislation? What improvements do you suggest? 
10. During the judicial procedure for accepting the application of adoption, can the court directly verify whether the period of attachment has reached its purpose, without being limited to the conclusions of the Adoption Committee?  

The main topics that will be elaborated 	

1. Legal basis, meaning and purpose of the adoption institute;
2. Principles of adoption;
3. Prohibitions on adoption;
4. Meaning child deprived or not from the family environment; 
5. Abandoned child and adoption: The role of the court; 
6. Adoption consent: Who? When? How? Withdrawal of consent. The role of the court;
7. The adopted and his status in the adoptive family;
8. The adopter: How many people can adopt the same child? Age? Incompatibility with the position of the adopter;
9. Adoption procedure; Administrative procedure; Judicial procedure;
10. Albanian Adoption Committee and cooperation with the court;
11. Intercountry Adoption.

Methodology 

The elaboration will be done in combination with the current problems that the jurisprudence of the Albanian courts has evidenced regarding the institute of adoption. Conversation with students through judicial decisions and problems arising from court practice will be combined with exercises and tasks through group work and individual work.  

Compulsory/recommended or facultative literature. Notice the use of hyperlinks
 
· Mandro, Arta, Family Law, Tirana, 2009;
· Begeja, K., Family Law of  People’s Socialist Republic of Albania, 1984;
· Dott. A. Giuffré, Family Law Commentary, Milano, 2004;
· Elena La Rosa , Tutela dei minori e contesti familiari; 
· Family Law Commentary; 
· Handbook on European law relating to the rights of the child, June 2015;
· Omari, Sonila, Family Law, Morava, Tirana, 2012.

Legislation

· Law no. 9062/8.5.2003, Family Code, amended;  
· 33: Convention of 29 May 1993 on Protection of Children and Co-operation in Respect of Intercountry Adoption, Entry into force: 1-V-1995, approved by law no. 8624/15.6.2000; 
· The United Nations Convention on the Rights of the Child;
· Law no. 9695/19.3.2007, on adoption procedures and the Albanian Committee of Adoption, and Law no. 7650, date 17.12.1992, on the adoption of minors by foreign citizens and on some amendments in the Family Code, abrogated;
·  Law no.9443, date 16.11.2005, on the adherence of the Republic of Albania to the 34: Convention of 19 October 1996 on Jurisdiction, Applicable Law, Recognition, Enforcement and Co-operation in Respect of Parental Responsibility and Measures for the Protection of Children;  
· Law no.9359, date 24.5.2005, on the ratification of the European Convention on the Exercise of Children's Rights, Strasbourg, 25.I.1996; 
· Law no.9446, date 24.11.2005, on the adherence of the Republic of Albania to the 28: Convention of 25 October 1980 on the Civil Aspects of International Child Abduction, Entry into force: 1-XII-1983; 
· Law no.9544, date 29.5.2006, On the ratification of the Agreement between the Government of the Hellenic Republic and the Council of Ministers of the Republic of Albania for the protection and assistance of Children Victims of Trafficking;   
· Law no.10 358, date 16.12.2010, on some additions and amendments in law no. 9695, date 19.3.2007, on adoption procedures and the Albanian Committee of Adoption;  
· Law no.9669, date 18.12.2006, on measures against domestic violence ;  
· Verdict of the Council of Ministers no. 399, date 1.6.2011, on composition and the rules of operation of the commission for the approval of foreign intermediary agencies.


Jurisprudence

· ECtHR: Case of E.B. v. France, (Application no. 43546/02), Judgment, Strasbourg, 22 January 2008; Case of Zaieţ v. Romania, (Application no. 44958/05), Judgment, Strasbourg, 24 March 2015; Case of X and Others v. Austria, (Application no. 19010/07), Judgment, Strasbourg, 19 February 2013; Case of Ageyevy v. Russia, (Application no. 7075/10), Judgment, Strasbourg, 18 April 2013, Final 09/09/2013; Case of Gözüm v. Turkey, (Application no. 4789/10), Judgment, Strasbourg, 20 January 2015, Final 20/04/2015; Case of A.H. and Others v. Russia, (Applications nos. 6033/13, 8927/13, 10549/13, 12275/13, 23890/13, 26309/13, 27161/13, 29197/13, 32224/13, 32331/13, 32351/13, 32368/13, 37173/13, 38490/13, 42340/13 and 42403/13), Judgment, Strasbourg, 17 January 2017, Final 03/07/2017;Case of Wagner and J.M.W.L. v. Luxembourg, (Application no. 76240/01), Judgment, Strasbourg, 28 June 2007, Final 28/09/2007; Case of Pini and Others v. Romania, (Applications nos. 78028/01 and 78030/01), Judgment, Strasbourg, 22 June 2004, Final 22/09/2004; Case of Schwizgebel v. Switzerland, (Application no. 25762/07), Judgment, Strasbourg, 10 June 2010, Final 10/09/2010; Case of Aune v. Norway, (Application no. 52502/07), Judgment, Strasbourg, 28 October 2010, Final 11/04/2011; Case of Kurochkin v. Ukraine, (Application no. 42276/08), Judgment, Strasbourg, 20 May 2010, Final 20/08/2010; Case of Keegan v. Ireland, (Application no. 16969/90), Judgment, Strasbourg, 26 May 1994.
· High Court: Judgment no. 342, date 27.10.2009; Judgment no.179, date 2.4.2015;
· Appeal Court of Tirana: Judgment no.10, date 29.7.2014;
· First Instance Court of Tirana: Judgment no.4908, date 6.5.2013; Judgment no.11131, date 8.11.2013; Judgment no.1388, date 3.2.2014; Judgment no.3689, date 20.3.2014; Judgment no.4395, date 7.4.2014; Judgment no.5154, date 24.4.2014; Judgment no.7084, date 19.6.2014; Judgment no.8930, date 18.9.2014; Judgment no.12304, date 23.12.2014; Judgment no.3005, date 14.4.2015; Judgment no.3105, date 16.4.2015; Judgment no.3180, date 15.4.2016; Judgment no.5361, date 21.6.2016; Judgment no.5488, date 24.6.2016; Judgment no.6487, date 20.7.2016; Judgment no.6720, date 28.7.2016;  Judgment no.9141, date 14.11.2016; Judgment no.10037, date 12.12.2016; Judgment no.999, date 14.2.2017; Judgment no.2067, date 15.3.2017; Judgment no.3133, date 13.4.2017; Judgment no.3990, date 8.5.2017; Judgment no.6007, date 30.6.2017; Judgment no.6472, date 12.7.2017; Judgment no.7010, date 27.7.2017; Judgment no.7011, date 27.7.2017; Judgment no.7028, date 27.7.2017.

Topic 12: Custody of minors. Custody on persons whose capacity to act has been removed or limited, [4 classes], Week  18

Abstract/ Topic description 

Minors because of physical and mental immaturity  need special care and protection of their rights. Parents, through the exercise of parental responsibility, realize their rights and fulfill their obligations, until the children reach adulthood, the age when they bear full responsibility for their actions. However, there are cases when minors are left out of this care owing to natural, social or legal factors. The lack of responsibility of minors in these conditions has forced the legislator to search for alternative solutions for the protection of their rights, and for the realization of this responsibility, in our legislation is provided the institute of custody. 

Self-study questions

· Qualities of the custodial person: should the custodial person be verified by the assistance and social service sector? Should the custodial person be constituted as a third person in the judicial process or this verification is not necessary? 
· Are the other urgent measures under Article 281 of the Family Code simply procedural actions that serve to the speed of the process for the protection of the best interest of the child concrete measures mainly disposed by the court?   
· Can studies abroad be a reason for the placement of a minor in custody? 
· How would you evaluate the request of a person with disabilities in appointing him/her as the custodial person of the minor?
· In what cases do you think the prosecutor specifically requests the placement of the minor in custody? How do you see special custody in relation to Placement of the minor under care in the meaning of the Article 69 of the Code of Criminal Justice for Minors? 
· Should the adoption of a minor be provided for as a case of termination of custody, in Article 306 of the Family Code, or in terms of adoption provisions, this legal regulation would not be necessary?  
· If the child placed in custody is subject to violence by his legal guardian, can he request emergency measures under law no. 9669, date 18.12.2006, on measures against violence in family relationships or should he use any other legal mechanism?
· Is the court authorization necessary for the custody when filing an appeal against a court decision protecting the interests of the minor in custody? What about the case when you file a counterclaim?  
· Are parents included in the legitimate subjects under letter (a) of Article 264, the relatives of the minor child?    
· Is Kafalah closer to custody than adoption? How would you judge if such a case were presented to the Albanian court?
· Can the court rule in the case with object “appointment of custody”, by appointing another custodial person other than the one who is the petitioner?
· If during the examination of the application for the declaration of a minor as abandoned, the grandmother appears to the court and declares that she does not want her grandson or granddaughter to be declared abandoned, as she will take care of him/her, what should be procedurally the judgment of the court? Are there age restrictions? 



The main topics that will be elaborated

· Types of custody, special custody; 
· The circle of persons who are legitimized to make the application; 
· Incompatibility with the role of the custodian;
· The procedure followed by the court to establish custody, based on the best interest of the child; 
· The end of custody.

Methodology

The elaboration will be done in combination with the current problems that the jurisprudence of the Albanian courts has evidenced regarding the institute of custody. Conversation with students through judicial decisions and problems arising from court practice will be combined with exercises and tasks through group work and individual work.  

Compulsory/recommended or facultative literature. Notice the use of hyperlinks 

· Mandro, Arta, Family Law, Tirana, 209; 
· Mandro, Arta, Meçaj, Vjollca, Zaka, Tefta, Fullani, Arjana, Family Law, Kristalina KH, Tirana, 2006. Approved by the Department of Civil Law, UT, Tirana; 
· Omari, S., Family Law;  
· Sesta, Michele, Diritto di Famiglia, 2003 edition;
· Fortino, Marcella, Diritto di Famiglia, 2004 edition;
· Dott. A. Giuffré, Family Law Commentary, Milano, 2004; 
· Elena La Rosa , Tutela dei minori e contesti familiari. Family Law Commentary;  
· Gashi, Ergys, A view on the Albanian judicial practice on the custody of minors, Edition of the School of Magistrates, Jeta Juridike journal, no.4, December  2015. 

Legislation

· Law no. 9062/8.5.2003, Family Code, amended; 
· Law no.18/2017, on child rights and protection;
· Law no.121/2016, on social care services in the Republic of Albania;
· Law on measures against domestic violence;
· Hague Convention on the Civil Aspects of International Child Abduction;  
· The United Nations Convention on the Rights of the Child;
· Convention of 19 October 1996 on Jurisdiction, Applicable Law, Recognition, Enforcement and Co-operation in Respect of Parental Responsibility and Measures for the Protection of Children;
· European Convention on Recognition and Enforcement of Decisions concerning Custody of Children and on Restoration of Custody of Children, Luxemburg, 20.V.1980;
· Code of Civil Procedure of the Republic of Albania;
· Law no. 10129/11.5.2009, on civil status, amended;  
· VCM no. 149/13.3.2018, on the criteria, documentation and procedures for the identification of the foster family for children without parental care and the amount of funding for the expenses of the child placed in a foster family; 
· Instruction no. 394/9.5.2019, on the organization and the functioning of the multidisciplinary commission, as well as procedures and implementation of the standards of the alternative care service for children in foster families.


Jurisprudence

· Judgments of the First Instance Court of Tirana no. 5254, date 12.6.2017; no. 1958, date 13.3.2017; no. 1757, date 7.3.2017; no. 3124, date 13.4.2017; no.1317, date 23.2.2017; no. 5892, date 28.6.2017; no. 5862, date 4.7.2016; no. 6604, date 22.7.2016; no. 7841, date 6.10.2016; no. 7387, date 26.9.2016; no. 1035, date 16.2.2015; no. 3473, date 28.4.2015; no. 375, date 26.1.2015; no. 2259, date 10.2.2014; no. 599, date 22.1.2014;
· Judgment of the Appeal Court of Tirana  no. 1405/4.6.2015;
· Judgments of the High Court no. 264, date 22.5.2012; no. 1952, date 16.11.2004; no.97, date 1.3.2011; no. 180, date 19.4.2011;
· ECtHR: Case of Kopf and Liberda v. Austria, (Application no. 1598/06), Judgment, Strasbourg, 17 January 2012, Final 17/04/2012, [The Court considers that in the present case the essential question is whether the Austrian courts in their various decisions struck a fair balance between the competing interests of the applicants, the child and the biological mother and, in doing so, complied with the inherent procedural requirements of Article 8 of the Convention. For this reason the Court will view the case as one involving an allegation of failure on the part of the respondent State to comply with its positive obligation under Article 8 of the Convention.]; Decision as to the admissibility of Application no. 12750/02 by Adele JOHANSEN against Norway; A. against Norway; Case of Olsson v. Sweden (No. 1), (Application no. 10465/83), Judgment, Strasbourg, 24 March 1988; S.L. and J.L. v. Croatia, (Application no. 13712/11), Judgment 7.5.2015 [Section I]; Case of Kutzner v. Germany, (Application no. 46544/99), Judgment, Strasbourg, 26 February 2002, Final 10/07/2002; Case of Görgülü v. Germany, (Application no. 74969/01), Final 26/05/2004, Judgment, Strasbourg 26 February 2004; Zhou v. Italy - 33773/11, Judgment 21.1.2014, [Section II]; Case of I.S. v. Germany, (Application no. 31021/08), Judgment, Strasbourg, 5 June 2014, Final 13/10/2014.

[bookmark: _Toc434440125]
3. Evaluation

The evaluation is composed of: 
· Evaluation during the academic year; (and)   
· Final evaluation. 
The total maximum possible evaluation is 100 points, of which 30 points are the continuous annual evaluation and  70 points are the final evaluation.  
The annual evaluation of the subject is done in a combined way considering the application of some methods. 
The continuous annual evaluation has in total 30 points structured from the components as it follows to be reflected in the table. Notice, the lecturer may assign even a written assignment that according to the case may be individual or in group. The total of the points in both cases (calculated ) is  10 points. 
	
Candidate 
	
The evaluation of interactivity in auditorium 
(20 points)
(calculated average of the following components)
	Evaluation of written individual assignments 
(10 points)
(calculated average of the two assignments)
	
Total
(30 points)

	
	Activation in the discussion of research questions and of case laws.
(20 points)
	Evaluation in exercises and written individual assignments in class 
(20 points)
	Evaluation of written assignments in group.
(20 points)
	Assignment 1
(10 points) group
	Assignment  2
(10 point) -individual
	

	
	
	
	
	
	
	




The continuous annual evaluation is done based on the results achieved by the magistrate in every education class but chiefly based on seminars, discussions/debates, reasoning and legal reasoning of judgments and essays as well as of the accomplishment of duties in time and with quality. Through the continuous evaluation are tested: 
· The interpretive capacity and correct application of law; 
· The spirit of analysis and synthesis; (and) 
· The comprehensive knowledge of candidates with technical and professional aspects in order to consolidate them in providing justice in family matters. 
Participation and activation of candidates in discussions, exercises, resolution of cases of practice, the method of discussions and of scientific debate that will be done during the classes in auditorium will be evaluated with 20 points.

Preparation of an individual essay and its presentation  

Each essay will be submitted in writing and will be presented orally by making a power point presentation in front of the audience of candidates for magistrate. Consequently, part of the evaluation will be the performance of the candidate presented through written and oral presentation, [10 points]. 

Be careful! Candidates for magistrates must predetermine the topics in consultation with each other or must determine the particular focus they will follow in the case of the selection of similar topics in order to avoid clashing or overlapping approaches.   

Be careful! The final term to submit the essay is 20 January,  at  20.00. The non-submission in terms causes reduction in points. Annex 1 describes detailed rules on the essay.  

This evaluation is attached to the evaluation of the final written test of the candidate which is maximally 70 points; 

The final test of the subject is done on May/June, so at the end of the academic year. In the composition of the thesis is paid attention to be included all the parts of Family Law intending the control of all knowledge of candidates in every part of the course.
The final test is done in the written form; it is secreted and has a total of 70 points and is secreted. The opening of the envelopes with results and their comparison with the names of candidates is done publicly before all candidates that have participated in this test, education secretary and lecturers of the subject. 

7. Study and teaching load  

The total of teaching load in the course of Family Law is 60 classes with annual extension in 30 semesters and with a frequency of 4 classes, once intwo weeks. 
Teaching load for topic for lecturer.

[bookmark: _Toc434440127]4.1. Annex  I

Regulation on the essay in the subject of Family Law 

Prepared by Prof. Dr. Arta Mandro
Academic year 2022-2023

Dear candidates for magistrate,
You are pleased to respect the following rules during the time of the preparation of the essay in the subject of Family Law.

First part 

· Rules on the terms and methods of the presentation of the essay 

Each essay will be submitted in writing and will be presented orally by making a power point presentation in front of the audience of candidates for magistrate. Consequently, part of the evaluation will be the performance of the candidate presented through written and oral presentation. 

The final term to handle the topic of the essay is, 12 December, 2022, at  20.00
Candidates for magistrates must predetermine the topics in consultation with each other or must determine the particular focus they will follow in the case of the selection of similar topics in order to avoid clashing or overlapping approaches. This does not mean that there will be no essay topics that are based on the same institute of the family law. The final deadline to file the essay is, 20 March, 2023, at 20.00.  

The non-submission in term is penalized with a reduction of 1 point in evaluation. 

Second part   

· Rules on the writing of the essay    

Practical aspects you should consider:   
· In the essay, elaborate legal problems closely related to national and international judicial and legal practice. This means that essays with a journalistic, historical and entirely theoretical character, not illustrated with court practice, will not be accepted and will not be evaluated.      

Research work

The essay should present a study, research, scientific work and should be based on the deductions of typologies or of practical problems as well as  should evidence clear elements of originality and independent opinion.  

Structure  

Each essay has to be structured in such a way so that to contain the following elements:   

Title 

Title has to be a synthesis of the problem it elaborates, organized in a concise and summarized way. The title should not be longer than 35 characters. Place the name of the corresponding author and put a footnote at the end of the name, where is given his/her current position. Below the title, at the top of the essay with a separate paragraph is given: its content, by listing all  subtopics. The essay should always be structured in several sub-topics depending on the topic it elaborates.  


 
Introduction

Introduction is  the abstract where is elaborated the purpose and objectives that have encouraged  the author to write the first essay from the point of view of the interests of getting to know the judicial practice and the methodology of the essay. Here must be noted the number of analyzed decisions, the levels of judgment where they were given and the corresponding years if the research was done within a period. At the end should be placed a specific sub-topic on title: suggestions and conclusions.  In every essay has to be evidenced even the bibliography? 

Case Law   

Each essay should have at least 25 references from court decisions. The treatment of the content of the court decision will be generally in indirect speech, will be given the number and date of the decision, the relevant court, the parties and the object of the lawsuit or of the trial.  Care should be taken so that that the names of parties in it to be placed with initials. The content of the judicial decision that is in force can be analyzed and discussed, giving opinions and legal analysis, but avoiding the conclusion in terms that “...the decision is wrong, unfair or illegal.” The approach of the author and the given opinion may be different or in opposition to that given by the decision, but this should be given from the doctrinal and legal point of view on the problem being analyzed and not related to the decision. 

Sources   

The collection of materials is done on the basis of the topic and should be oriented to two sources: 

· Theoretical source; (and)   
· Practical resource.   

Each concrete theoretical material is presented problematically and in practical materials is presented the problem, is given the legal solution, the opinions on this solution and conclusions. 

References

Each essay should have footnotes and references to any material and author that has studied and referenced must be placed in quotation form, in quotation marks, expressions taken exactly from other previously published materials. If the author of the essay has consulted a website, should also be noted the date of accessibility, e.g. accessed on October 27, 2019.

At the end of the footnote is placed period and the footnote is given with Justify. 

Number of pages 

The essay should be no less than 5000 words and no more than 6000 words [not including footnotes and bibliography].

Plagiarism 

It is very important to be applied the ethical rules of respect for persons, authors, institutions and acts that they have authority to issue.   


We wish you success! 

1.2. Annex  II: Explanation of the evaluation indicators 
INDICATOR 1: Evaluation of the interactivity in the auditorium (20 points)
Indicator no. 1/1: Activation in the oral discussion of research questions, oral exercises and of the analysis of case laws. (20 points calculated) 
In this evaluation indicator will be evidenced as components:
1. The level of the activation of every candidate from quantitative and qualitative point of view. 
· From the quantitative point of view will be considered as activation “Very well” when is over   60% of teaching sessions, activation ‘well” when is over  40% of sessions, “sufficient” when is over  25% of sessions and “insufficient” under that percentage.
· From the quantitative point of view will be considered as activation “Very well” when  the answer of the candidate receives a maximal positive evaluation (according to the symbolism selected by the lecturer) at least  3 out of  4 times evidenced by the lecturer in his periodical written notes. The same level of evaluation (at least  3 out of 4 times evidenced by the lecturer with the respective symbolism) is applied even for the evaluation “well’, “sufficient” and “insufficient. 
1. Capacities to plan the way of thinking and of speaking, the way of organizing the study and necessary research to come to the right answer.
· In this component will be seen if the candidate speaks under a preconceived planning and structure; 
· If he/she has a linear line of thinking and of speaking that starts with the hypothesis, reasoning and the final thesis in the form of a conclusion or not, etc.;  
· If a correct and complete listing has been made of sources and of literature, a listing og the legal basis and of the provisions that help in the giving of an answer;
· If are used of scientific methods of research and if are exhausted the limits of knowledge; 
1. The structuring of legal thought under a structure of introduction – analysis – conclusion;
· In this componenet will be seen if the candidate constructs a structured way of speaking;
· If he/she speaks in an organized way with an introduction where are given the reasons on why is brought for discussion the  research question or why  is important the elaboration of a practical case; 
· To explain the usefulness of the discussion, the purpose of the analysis of this issue; 
· To give the methodology that will use and the reasoning of the facts and of the legal analysis; and
·  To give the conclusion of the answer or of the decision – making of the case law.
1. The ability to articulate correctly and with judicial terminology the opinion, reasoning and the analysis of the case law or of the scientific question
· In this component will be analysed the way of speaking of the candidate from the linguistic, orthographic point of view, as well as with judicial terminology; 
· Will be seen whether the language used in speaking is understandable, clear, correctly specified in strict relation with the topic of discussion;
· Will be seen whether the candidate has avoided the confusion in the presentation of sentences and of the presentation of opinions;
· Will be seen whether the candidate does not use a general language, there is no revision of opinions, does not get lost in sentences with many subordinate parts, thot force him to forget the point when started to share the opinion, etc.;  
1. Fluency in speech and opinion.
· In this component will be analysed the capacity to speak in brief, passing gradually from a presented opinion or from a mentioned argument to another, without unnecessary repetition and without general words;  
· Whether is followed the spiral of discussion without being hindered in a single argument that does not support the candidate to continue with a fluency of opinion and speaking, keeping the analysis in an unchanged level and in a vicious circle.
· To be avoided the use of words of parasitic intonations that make the discussion that make the discussion tiresome and interrupt the fluency of the opinion for the listeners. 
· To be followed the principle of opinion under the model of a “funnel” where the opinion flows as liquid in it from a wide opening at entrance up to a narrow and concentrated exit.  
1. Capacities to understand well the content of the legal provisions that are related to the concrete question or to the concrete case law:
· In this component will be seen whether the candidate chooses correctly the necessary legal basis for discussion;
· Does he/she have the correct knowledge of the domestic and international legislation where has adhered our country;
· Doe he/she have the correct knowledge of unifying sentences of the High Court and of the decisions of the Constitutional Court;  
· Does he/she have the correct knowledge of the ECtHR jurisprudence regarding the case that is discussed in auditorium.
1. The capacity to app;y correctly the law in the case law that is under discussion and the correctness of the solution of the case;
· In this component is seen whether the candidate applies correctly the essential legal basis for discussion;  
· Does he/she have the proper knowledge of unifying decisions of the High Court and of the decisions of the Constitutional Court, of the practice and jurisprudence of the ECtHR regardinf the case under discussion in the auditorium;  
· Is the given solution a consequence of the analysis and of the reasoning done preliminarily by the candidate for magistrate;  
· Are respected the logical rules of the judicial analysis to pass from analysis to synthesis; 
· Is given as conclusion a proper and correct decision – making?  

Indicator No. 1/2 	Written individual exercises in class   
	(20 points – calculated)
Indicator No. 1/3	Written group assignments in class 
(20 points – calculated)
· In the evaluation of written group assignments and in the PowerPoint presentation, as well as of written individual exercises in word will be analyzed these components:

1. The structure of the written group assignment or of the written individual exercise  (20%)
· Whether the assignment or the exercise has a clear and proper structure, under the “cascade” method;  
· Whether there is a clear and visible visual presentation; 
· Whether is divided in a proper number of paragraphs and exploits well the subpoints; 
· Whether trats every case under a logical order and gives to every case its weight and importance; 
· Whether are drawn clear and visible conclusions;  and
· Whether does have in its entirety,  an appropriate length.  

1. Written language  (10% on the written assignments in group and 20% for written individual exercises)

· It is written in the Albanian language in clear grammar requirements, spelled correctly and in proper punctuation;
· It is written in a language and style proper for a legal opinion; 
· Is used the correct legal terminology; 
· Presentation to be separated in a proper number of powerpoint slides each of them in a proper number of paragraphs divided clearly from each – other.  Do not allow that paragraphs to be too long or too short. Ideally, every paragraph should elaborate only one segment of reasoning, and every paragraph should be encouraged to start with a new element or a reasoning step. Paragraphs should be numbered. The same rules are applied for written individual exercises on word. 
· To be exploited subpoints as well;  
· To be attended the elaboration of cases in a logical order;  
· To be drawn conclusions clearly and visibly. Do not let conclusions in-between a section or a paragraph.  Do not wait for the reader to take them from different places; 
· The answer of the assignment or the exercise has, in total, a suitable length, according to the anticipations done in the program of this subject.  
1. Cooperation in group and the way of organization and work division (10%)
· In this component that is evaluated only for assignments in group, will be seen what every individual has done individually and it has been done; 
· How each of the candidates has adapted and combined his work with that of the other members of the group;  
· Have there been problems in the drawing of conclusions and the dividing of work? 
· How is presented each prepared assignment: language of presentation, body language, clarity of speech, clarity of writing, originality and fantasy on the visual side of the presentation; 
· For written exercises the evaluation of  10% passes to component 2. the written language that is done  20%.
1. Legal framework and its analysis (20%)
· To be identified and addresses provisions and laws that are essential and issues of the material/exercise;  
· To be based on a sound and understanding and application of the relevant law; 
· In case the candidate identifies and addresses facts and important issues and if does not elaborate not-important facts and issues;  
· The answer should be based on a sound understanding and application of the relevant law.  

1. The reasoning and analysis of facts  (20%)
· To be based on a practical and sound analysis of law, facts, and issues; 
· To be justified by the sound reasoning; 
· To be declared practical and procedural steps that will be undertaken; 
· To be listed the facts and to be selectioned facts of determinant nature for the resolution of the case.   
1. Conclusions of the assignment, the resolution of the research question, decision – making of the case law (20%)
· To be given sound and justifiable conclusions;  
· To be given a final conclusion each time is suitable, but not when is not acceptable; 
· To be given an answer to the questions expressed in the instruction or those implied ones;  
· To be demonstrated the practicality and usefulness, as well as the social impact of the answer and solution.  

· Note: For more details refer to the components of the evaluation of indicator no. 2.

INDICATOR  no. 2:
Written individual assignments  
(2 assignments x 10 points each (max) = 20 points (max) : 2 = The final result 10 points  (max)
· In the evaluation of written individual assignments will be analysed these components:

1. Written language  (20%) 

· It is written in the Albanian language in clear grammar requirements, spelled correctly and in proper punctuation; 
· It is written in a language and style proper for a legal opinion/memo.
· This component has to do with the way of writing. The criterion considers if the answer of the assignment is written clearly, without spelling mistakes, grammar mistakes or  non-correct punctuation marks. For example, verbs should be in the suitable time, names should have the suitable knot, every sentence should have a main verb and sentences should be divided in periods, not in commas. Names are spelled correctly. The language should be clear in the meaning that words that are used may have meaning. What is written should be understandable, and the words should be used in such a way as to make sense. What is written should be understandable, and the words should be used in such a way as to have correct meanings.  
· Opinions given in the written assignments are documents relatively formal, and so the language that is used should not be too informal or free, and of course should not be dialogic. On the other hand, you should write clearly, avoiding the old, poppous and dense language. Writing should be fluid – avoid bullet style, and if you must use abbreviations, make them understandable. Be ethical with parties. The general effect should be that your opinion is clear and easy to be read, having als a confident and professional tone.  
· Use the correct terminology. Refer to the self in the first person, and to the lawsyer and client to the third person. Be sure to have correct legal references of laws and of judicial cases. Use correct words when you refer to legal concepts: if they should be explained in the daily language, do it.  
1. The structure of the written individual assignment (20%)
· If the assignment has a clear and suitable structure;
· Whether it is structured suitably and carefully; 
· Whether it is divided in a suitable number of paragraphs and uses as well subpoints;
· Whether elaborates each case under a logical order and gives to every case it weight and importance; 
· Whether conclusions are drawn clearly and visibly; and
· Whether, in total, has a suitable length.  

· In this component will be considered whether the assignment is structured correctly and carefully. The structure includes formality and format. Use capital letters when write the title of a law, use italic letters ose underlines for the names of cases.  Formatting is also important. If you work with a computer software, you are adviced to take all the time that is needed to guarantee that formatting is clear and uniform.  Be careful with the ranking of lines and points. Do not use too small letters or too large ones.  Do not write in the borders, leave space between paragraphs and generally be sure that the final result seems clear and understandable. If you have planned the opinion properly, do write fast so that the writing may not be bad. Respect font 12 in the word documents and no less than font 24 in powerpoint presentations.   
· The answer of the assignment should be separated in a proper number of paragraphs. The most important criteria here is not the mixture of cases, but the clear division among them.If you do not keep divided clearly each case, you will have a non-coherent opinion, that will be difficulto to be analysed, and naturally will not accomplish this criterion. 
· In case you consider different points in an opinion/judicial act, elaborate them in different paragraphs, or sections. Whether you are elaborating the liability of more than one possible defendant, elaborate even this separately.  If there are components of a possible loss for examination, elaborate them separately, in divided paragraphs and sub-paragraphs, with the exception of the case when is more appropriate to be elaborated jointly  (for example whether cases to be examined are identical.) 
· Do not allow the enlargement of paragraphs and their extensive shortening. Ideally, every paragraph should treat only one segment of your reasoning, and every paragraph should have the tendency to begin with a new element or with a new step of your reasoning. What is the most correct is what gives better your opinion and explains the reasons on it. Paragraphs should be numbered. 
· Uses correctly the subpoints. Subpoints are very useful, and there is no chance that an opinion with sub-points to be so clear or easy to be read as it is when it has subpoints. But do not use too much of them – it is not useful to have a subpoint at the head of every paragraph. When you include a subpoin be sure to be a correct description of the content of the section that follows it. It is disorienting and not usefull to title a sub-point with a title, if, for example, what follows has to do with another topic.  
· Follow the elaboration of the case chronologically. This is a very important criterion, and a criterion that does not completes the opinion, damages the clarity of the answer. You cannot accomplish this criterion if you have not accomplished the criterion of kepping the issues divided.  Be adviced to have a plan-structure for your opinion, and follow it, so that to be sure that you will create a coherent structure that will assist readers to follow your reasoning. In the majority of cases, the logical order coincides with traditional expectancies. So, in a cese of the violation of contract, the reader hopes for you to analyse cases under the order – contract, term, violation, cause, loss. You frequently may decide to deviate from this, but be careful, and be sure to know why you are acting this way. The criterion here is that you should not spend a lot of time on peripheral issues at the expense of important ones. The largest sections of your opinion should be the ones to elaborate the most important and complex things. Simple or relatively not important issues should be elaborated briefly. Notice  if you have elaborated issues that have no relation with the assignment, or of not having given the due importance. Also, if you have not elaborated an important issue, you have not given it the due weight.  
· One of the common mistakes in the opinions of candidates for magistrate is the weak introduction.  When you present facts and issues of the material, you have to be sure to mention correctly every important thing, but do not take too long.  It is not unusual to be seen a non-edited material of every fact, that is one page or more than one page. Be critical, analytical and selective. 
· it is also common for candidates, when they present the general conslusions at the beginning of the opinion by prolonging them, beginning with the explanation of reasons and coclusions, as well as revising what follows.
· Come to clear and visible conclusions. Your conclusions should be quick and easy to be found.. We encourage you to place all the conclusions close to the beginning of the opinion, but you have noreason to do this. Wherever you put them, at the time when the reader comes to the end of the opinion, to them should have been created the clear idea on what are your conclusions and what are your advices.  Never leave your conclusions lost within a section or a paragraph. Do not expect that the reader  finds them in different places. This is fact does not mean that there is an element of review in your opinion, but is valuable anyway. 
· The answer has, generally, a suitable length according to the anticipations done in the program of the subject.  

1. Legal framework and its analysis (20%)
1. Identifies and addresses the provisions and laws that are essential as well as the issues of the material. 
1. It is based on a sound understanding and application of the relevant law.  
· In this component the evaluation of the lecturer considers whether the candidate identifies and addresses facts and important issues and if does not elaborate unimportant facts and issues. By the reading of the facts, you should apply the law and so you should identify the real issues that should be elaborated.  Then you have to make an analysis of them. You will meet these criteria if you elaborate the right facts and issues and you will be criticized if you will not consider important issues, or if you consider unimportant facts or issues.  It is the structured way of thinking you have learned that will make possible for you to identify the facts and the right issues. Complicated thinking or an academic approach possibly will lead to the elaboration of wrong facts and issues.  
· You have a great opportunity in the paragraph of introduction to present facts considered important by you. You should do this carefully. First paragraphs, oftenly, demonstrate clearly the quality of this opinion. In case, while you are presenting the case, you ignore the important facts or give them wrongly, this ocvcurs because you are not addressing the right facts. If you examine all the facts not critically and quickly, you are giving the clear signal that you have not determined what is important and what is not. 
· The answer should be based on a sound understanding and application of the relevant law.  Essentially, this means a correct definition of law, and this is inseparable from the identification of suitable facts and issues, because you cannot do this if you do not apply the law as it should be applied. It is not enough to understand the law, you have to apply it – in other words, you shout treat the law practically, in the function of the resolution of the problem, not academically. You will fail in this criterion if you follow a tangent path and base your opinion on the wrong law. The indentification of correct issues and the fair legal definition is essential for your assessment. 

1. Reasoning and the analysis of facts  (20%)
1. It is based on a practical and sound analysis of the law, of facts, and of issues. 
2. Justified by the sound reasoning.
3. Explains how many times is suitable and why you should not give a final conclusion. 
4. Demonstrates practical and procedural steps that should be undertaken.
5. The facts are listed and are selectioned determinant or key facts that are essential for the solution.
· It is based on a practical and sound analysis of the law, of facts, and of issues. It is not sufficient to be identified facts, law and issues, you should analyse them,you shouls apply the law and have a practical approach in the giving of advices. This criterion is based on the calculation your capacity to think and to write as a professional of the law and not as an academic. Although it is not required from you explicitly to give advices for evidences, your analysis of cases will never be practical if you do not think how should be evidenced a case. It is justified by a sound reasoning. This component trsts how sound are your conclusions. Actually, you should demonstrate that you have been able to justify these conclusions based on law and on your analysis of facts and cases. Naturally, this will not be possible if your conclusions are not sound, or if the analysis is wrong, or if simply you will not give any reason at all. The sound reasoning includes the careful and methodological construction of an argument, that permits the reader to see how your analysis of law, of facts and of issues leads step by step to your conclusions. Each advice that you may share that is not useful, not ethical will be criticized in this criterion. 
· Explains how many times is suitable not to give a final conclusion. As we were remined above, often there is no definitive conclusion that may come out of any issue. If you give a non-definitive conclusion, you should explain why you cannot be sure, and where is based the answer. You should consider the alternatives, and explain the circumstances where each of alternatives would be the right conclusion. All this is part of the process of the giving of consulence/advices. 
· Demonstrates practical and procedural steps that will be undertaken. The first issue here is to be conscientious for the phase where you are giving your consulence. Whether the case has to do with the possibility of judicial proceeding, think if there is a need to give advices for the procedure. For example, should be respected the protocol of pre-proceeding? Should the proceeding start now or latter? What steps should be undertaken before the beginning of the proceeding? If the proceeding has started, then you are in the middle of the term, and of course that there should be some advices for the procedure that should be given, even simply to remind the following steps that should be undertaken.   
· Anyway, always there are some practical steps that should be undertaken, even though they are not procedural steps. In every oopinion should be clarified who does what in the following steps.

1. Conclusions of the assignment, solution of research question, decision – making of the case law  (20%)
1. Gives sound and justifiable conclusions.
2. Gives a definitive conclusion every time it is suitable, but not when is unsuitable.
3. Gives answer to all expressed questions in the instruction or to all implied questions.
· In this component will be analysed by the lecturer whether the candidate in the answer to his assignment gives sound and justifiable conclusions. An answer is correct if exists a justifiable conclusion to be achieved based on facts and on law.  In other words, it is a conclusion that should be given by a judge in our case. In the contect of this criterion you are evaluated only for the conclusion you give, not for the reasoning that has brought you to that conclusion. Consequently,  is possible (however rare it is) to be accomplished this criterion, but for the wrong reasons. You will be criticized in the context of this criterion if is not given the conclusion.  You should say what you think, not to let it be implied. You should do this not only for the base of the case, but also for every case.  
· Your conclusion should not be given in unclear terms. When they are not clear, this is a sign that the author is not sure what conclusions to give. This is a serious and visible mistake. The case when are given contradictory conclusions is even worse. It is not unusual that a conclusion may be given at the beginning of an opinion and the opposite conclusion to be given later. Such a contradict would be very criticized in the context of this criterion. 
· Gives a final conclusion each time it is suitable, but not when is unsuitable.  As it was explained above, it is important to be neither multidisciplinary nor non-multidisciplinary in your conclusions. Both cases are common in the opinions of students. Along with the giving of sound conclusions, you should be careful to represent the correct force of these conclusions. Be careful with the choice of words when you share conclusions.  
· Answers to all questions made, explicit or implied instructions.Naturally, you should answer to every question that is done to you. Do not forget that not all questions should be done explicitly. The implied questions in the majority of cases include: 
· Practicality and usefulness. The social impact of the answer and of the siolution. This part of the component gathers together some different aspectys of the writing of opinions, that are all important in the process of the giving of advices for a relevant case, under the interest of the party. 
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1. General Framework

1.1 Course description

The subject of Professional Ethics, as one of the most applied forms of ethics in society, is a discipline of general formation, in the theoretical and practical education program of the School of Magistrates. 

Ethics, otherwise considered as the moral philosophy, is the discipline which deals with what is morally good and bad, with what is morally right or wrong. 

The term is also applied for each system or theory of values or moral principles. It is composed of the basic issues of the making of practical decisions, and its main concerns include: 
a. The nature of the final value: & 
b. Standards by which human actions can be considered right or wrong. 

Unlike ethics in general, legal professional ethics has its field of action and its actors & factors. Differently said, legal ethics has as a purpose: 

i. The object and its specific subject of regulation. 

Legal ethics, as the set of principles of conduct of members of the legal profession, serves “to observe” really their practice. Principles of conduct in Legal ethics are a product of the development of the legal profession in itself, since many legal professions have existed in the society for more than thousand years. 

From Greek and Roman city-states up to the present day, legal professionals, (judges, prosecutors, lawyers, etc.,) they have played a vital and active role in the formulation and administration of laws. Because of their role in society and their close inclusion in the administration of law, they are subjects of specific standards, of regulation and ethical responsibility.  

Frequently is called “legal ethics”, and sometimes even “legal responsibility.” All Legal Practitioners are present in the development of the society even when legal systems become very complicated, for all those affected by them, to understand the law in full and to apply it. 

Some of them, with “high” capacities in the mastery of law, offered their skills, with exorbitant salty payouts. 

Some of them did not meet the conditions established legally to exist, and these specialists were the subject of legal controls.  

Incompetent, unscrupulous and dishonest in the administration of justice, they failed to properly perform their duties and services under the law.  

The action to prevent such misconduct and abuse, accompanied by norms as well as administrative or judicial measures, became the starting point of what today is known as Legal ethics. 

The right to practice law was restricted to those who did not have the required qualifications and did not have proper awareness of professional standards of conduct. 

But restraint or expulsion from the profession for misconduct was never accompanied by criminal convictions. 

This became, in fact, the professional and legal essence of legal ethics. This model has continued more or less, with necessary changes up to the present time. 

Initially in many countries, law professionals were required to have principles of ethical conduct in writing, but a written code was not often called necessary.  

Nowadays, written codes of ethics are necessary and essential, not only for reasons of knowledge and professional education on behavior, but also in relation to the establishment of responsibility in cases of unethical behavior.  

Ethical principles may exist in common meaning in the legal literature and in professional writings as well. In the case when such a code exists, it usually contains: 
a. The declaration of ethical general principles; & 
b. Specific norms that regulate the specific problems of professional ethics. 

But no code can provide for any ethical problems that may arise in the practice of law. 

For this reason, in many jurisdictions codes are supplemented from opinions given and published by actors and factors of the justice system. 

Things mentioned above are part of the course of Professional Ethics.

1.1 The main course objective

The main course objective is, that at the end of the course the candidate for magistrate will be able that, under the minimal observation and within a reasonable term to: 
· Take and study facts and circumstances of every case; 
· Focus the attention on the main or determining facts for the resolution of a case or concrete ethical behavior  that is encountered in law professional practice; 
· Know the legal framework that is applicable for every concrete case; 
· Reach the solution and the argumentum of the resolution of a practical case; 
· Compile a logically structured attitude/decision that is reasoned under the sanctioned moral rules. 

This objective is elaborated in detailed education objectives that define:
· Topics that will be analyzed in the relevant course; 
· Teaching methodology; 
· The load of the candidate for magistrate (study load); & 
· The load of the lecturer (teaching load). 

1.2  Combination with other courses

Although Ethics is always considered as a branch of philosophy, its comprehensive practical nature connects it with many other study fields, such as:
· Anthropology; 
· Biology; 
· Economy; 
· History; 
· Politics; 
· Sociology; & 
· Theology. 

However, Ethics remains different from such disciplines, because it is not in its object the factual knowledge, a method of investigation that exists in other social sciences and branches. 

On the contrary, Ethics has to do with the establishment of the nature of normative theories, by applying these groups of principles in practical moral problems. 

2. The course

2.1 Teaching objectives

Teaching objectives

To achieve the main objective (See 1.2), the course intends to achieve the concrete teaching objectives that are ranked in the Annex 1, attached to this program.

Systematically, teaching objectives intend to capacitate candidates for magistrates in the directions according to the following structure:

1. Understanding – Capacitating in the way of understanding: The participant has the capacity to understand, to explain, to identify, to classify and to discuss concepts and the main principles of Professional Ethics, sanctioned in Professional Codes of Ethics, that are essential for the creation of inner conviction, in resolving unethical behaviors. 
 
2. Implementation – Capacitating in implementation: The participant is able to use theoretical knowledge on the main concepts and of principles of Professional Ethics in factual situations. 
 At the end of the course, he/she is going to be able to:
· Interpret concepts, principles and the main institutes of Professional Ethics based on facts of a practical situation;
· Organize and plan the steps that have to be taken for the resolution of an ethical conflict, based on theoretical knowledge and behavioral facts;
· Debate and respect the different opinions of colleagues; 
· Work & function in group. 

3. Analysis - Capacitating in analysis: The participant is able to identify the relevant facts and to analyze ethical frameworks so that to create an opinion based on all relevant data. At the end of the course, he/she is going to be able to:
· Identify and select the respective details for a correct reflection of the facts of a concrete case;
· Establish the necessary ethical for the resolution of an ethical conflict;
· Establish/evidence the relevant facts and to apply the law for these facts, considering the circumstances in concrete behaviors;
· Analyze the social context and its influence on the resolution of the ethical conflict. 

4. [bookmark: _Hlk43574225]Evaluation/creation - Capacitating on ethical writing and reasoning: The participant is able to express his/her opinion clearly in an attitude/decision on the unethical behavior, reasoned & argumented. 
At the end of the course, he/she is going to be able to:
· Construct logically an ethical attitude/decision in conflict with ethical norms;
· Reason in the written form an attitude/decision on the behavior;
· Formulate briefly and concisely the ethical arguments that led to the taking of the decision. 

These teaching objectives capacitate magistrates in the following competences:

Competence 1: Deep knowledge from Moral Philosophy (Ethics), as well as home/foreign Codes of Ethics and Conduct  

· To have clear and deep theoretical knowledge on ideas, concepts and ethical principles, combined with the practical professional legal aspect. 
· To know and evaluate deeply the attitudes and interpretations of doctrinal value in the country and to follow on an updated basis the western developments that are applicable in the Albanian context. 
· To identify unethical issues that appear in a factual situation, to establish the right norm of ethics and to identify and to be conscious for the purpose that will be achieved.

Competence 2: Capacitating in the recognition and actions for the resolution of the ethical conflict 

· To study the material so that to establish the nature of the conflict, event, case, the main facts as well as the material so that to establish the nature of the conflict, event, case, the main facts as well as the norm of ethics;
· To establish the social context of the case.

Competence 3: Capacitating in the ethical debate

· To summarize correctly and to make questions so that to control the limits of the understanding of the case, to collect the missing information or the information that is not clear on facts and viewpoints of importance for the judgment by constructing the strategy of questions and of confrontations so that to clarify divergences.

Competence 4: Capacitating in the preparation of acts and the making of judgments 

· To assess the competence and the acceptability in ethical issues;
· To establish and consider the essential facts of the case, with influence in the preparation of acts and in the taking of decisions, in report with the social context of the case;
· To express him/herself  clearly and correctly, in a proper and understandable language for parties;
· To listen, react and comment effectively and constructively the ideas expressed by colleagues, within a certain time, by proposing alterations considered as necessary, to defend his/her opinion decisively, and when is necessary to give up;
· To establish, debate and apply the Professional Code of Ethics, the jurisprudence and the doctrine in the concrete case;
· To analyze the evidences, to reason fairly on facts they certify and to distinct clearly the claims/opinions  of parties on facts where is  based the judgment;
· To become able for the preparation of a well - structured and argumented sentence based on the achieved conclusions, on cases of the fact and of the Code/rule of Ethics;
· To have an impartial and full of integrity attitude as well as a professional and independent approach so that to confront pressures of every kind;
· To become able for the making of decisions in the concrete case considering attentively its social effect; 
· To become rapidly familiar with ethical knowledge and to analyze what other circumstance may influence the decision and by acting this way, to consider policies and law, (codes/rules);
· To find and to implement known precedents, when the norm of ethics is unclear or does not exist.

Competence 5: The consolidation of social consciousness, integrity and professional ethics the of magistrate 
 
· To have ethical & professional behavior and to avoid the conflict of interest;
· To become able in the making of a decision for a concrete case considering attentively its social effect. 

Competence 6: Cooperation, transparency and communication

· To be transparent by respecting the diversity, confidentiality and the principles of the protection of personal data;
· To communicate with a clear, proper and transparent language with colleagues, to listen the opposite opinions, to be open-minded and to reflect on criticisms made on him/her.

2.2 The content and the detailed organization of the course

Following this program, in this section are presented concisely the topics that will be elaborated and the modalities related to the load, methodology, lecturers, etc. Since the School of Magistrates is an institution that has as mission the professional formation of magistrates, the course of Professional Ethics, built on balanced ratios and acceptable standards theory - practice, will be focused mostly on the aspect of the practical capacitating of the magistrate. 

Modalities on the content of the course and on its structure are as follows: 

Topics that will be elaborated in the course of Professional Ethics are as follows: 

1. The origin of ethics and the introduction to moral codes,  (10 classes); 
2. Western ethics until the end of the XIX century, (16 classes);  Western ethics from the beginning of the 20th century, (8 classes); 
3. Professional ethics, as part of applied ethics, ( 4 classes); Legal ethics, as part of professional ethics, ( 4 classes); 
4. Codes of ethics, ( 2 classes); 
5. Code of ethics of the judge, ( 6 classes); 
6. Code of ethics of the prosecutor, ( 6 classes);
7. Lawyer code of ethics, (4 classes). 

2.3 Structure and methodology
	
In this section is analyzed the content of the course for every week dealing firstly with the scheme of the annual calendar on relevant topics for the academic year 2022-2023 and pursuant to is going to be analyzed the content of each topic. 

The analysis of the course of Professional Ethics for each topic, week by week along the 30 weeks of the academic year, is as follows: 
 
· Topic 1: The origin of ethics and the introduction of moral codes, (10 classes)
 
Topic description 

If someone considers proper ethics, so, the systematic study of what is morally right and wrong, it is clear that ethics could have existed only when human beings began to reflect on the best way to live. 

This reflective phase emerged a long time after human societies had developed a kind of morality, usually in the form of customary standards of the right and wrong conduct. The process of human reflection tended to arise from such habits, and in the end perhaps achieved what it wanted. 

Consequently, Ethics started with the presentation of the first moral codes. In this topic will be elaborated: 
i. Ideas; 
ii. Authors;& 
iii. Topics that are related to the birth of ethics and of moral codes in society, such as: 
a. Mythical tales; 
b. Divine origin; 
c. Pre-human ethics and non-human behavior; 
d. Kinship, (family connection); &  
e. Reciprocity; 
f. Anthropology; 
g. Ethics.

· Topic 1: The origin of ethics and the introduction to moral codes	

Load:	5 weeks, 2 hours per week per group. 
Lecturer(s):	Arben ISARAJ, Evis ALIMEHMETI
Methodology: Power Point presentation, case studies, works in groups, debates


Weeks 1, 2, 3, 4, 5:	The structure of teaching organization

· Presentation by the lecturer: 40 minutes
· Discussions, debates, case studies, assignments and/or individual/group independent work under the observation of the lecturer: 1 teaching class and 20’

The main learning issues  

· Introduction to Ethics;
· Ethics, morality and the difference between them; 
· Theories about ethics;
· Mythical narratives;
· Divine origin;
· Pre-human ethics and non-human behavior; 
· Kinship (family cconnection) and reciprocity; 
· Anthropology and ethics.

Self-study questions

1. What is ethics?
2. When did ethics begin and how was it born?
3. How should we live?
4. How can we achieve happiness?
5. To achieve a certain goal, can we choose a bad path or method?
6. What moral principles guide us through the complex situations that may arise in relation to friendship, family, communities, and the work environment? 
7. What should be done when people become insolent and their honor drops in price?
8. [bookmark: _Hlk43659571]In how many main groups are ethical theories divided?
9. What is the beginning of the process of cultural development of moral codes?





Exercises, debates, independent work group 

Discussions / debates / presentation on thematic issues, study questions and the practical case.

Cases of practice 

· Negative moral statements

· Hanged in the bathroom of the house; 
· Domestic violence; 
· In the hotel beatings, crime and prostitution proliferately; 
· Robbed the merchant with a knife; 
· He hit his mother to death; 
· The teacher beat the student in class; 
· The educator bites the minor child; 
· The student commits suicide; 
· Threatened the woman with a bomb in the hand; 
· Two years in prison for rape; 
· Seven years for raping his daughter; 
· They tied up, beat  and robbed the old woman; 
· Killed his wife, son, daughter and himself; 
· Killed the camper with a hammer; 
· She shreds it and then puts the man in the fridge; 
· Trade with babies;  
· Tried to kill himself by drinking poison;  
· Public cemeteries are desecrated;  
·  Killed the spouses in the eyes of the child;  
· Divorced parents did the accounts in front of the girl’s school; 
· Jumped from the tenth floor;  
· Over 30% of English marriages  end in the third month; 
· Accused of exploiting children with pornographic material;   
· The student in revenge killed 17 people in school premises;  
· Suicide in the middle of the park with a hand grenade;  
· Steal National Park seedlings to sell them in the private market; 
· Takes care of the dog while leaving the mother in the nursing home;  
· The mayor who embezzled 100 thousand Euros is arrested; 
· Hunger kills a man every four seconds; 
· One billion people suffer from drinking water; 
· 800 million die of starvation....

· 	Ethical dilemmas

· Ethical dilemma 1

Under a biography of President Lincoln (there are limitless ones), he has been homosexual or at least bisexual, as there is evidence that he slept regularly in a bed with the guards, or other military men. Americans enjoy these kinds of rumors, while the discovery of homosexuals in history seems very promising for the numerous chairs of vain university colleges across the continent.
The gay Lincoln thesis has rightly been opposed by all those who know that it makes no sense for some of today’s socially geographically limited conventions to be sought in the past as well. The thesis of Lincoln as gay has been opposed by all those who know that it makes no sense that some current social conventions chiefly limited geographically in the west to be sought in the past as well.

Even in Albania 20-25 years ago it was normal for extremely heterosexual men to sleep in a bed with other men so that to save money at the hotel, or when the single bed in the room was double. 

Just as there were boys and men walking to the boulevard holding each other and kissing on the lips when they met.

· Ethical dilemma 2


Yesterday’s local newspaper had an interview with a woman who was somehow involved in the well-known fisherman’s escape from Himara, in the early seventies. 

That woman had been in the trawler, but had refused to flee with her brothers, fearing serious consequences for her husband’s relatives. 

I have always wondered on the moral dilemma of those who escaped: 

· Did they think about people they left behind? 
· How many people were severely persecuted because their family members or relatives escaped, even though they did not know anything? 
· Was it moral to escape at that time, knowing for sure what storm you were throwing on the heads of those you left behind?

I remember, when I first left Albania in the 90s, escaping seemed to me even more impossible than it was when I lived in Albania and dreamed of even a single day in London, Rome or Paris. 

This was so, because I could not bear the idea that my family, or relatives, would pay dearly for my decision to exercise the prerogative of free will. 

But, I cannot say anything about those who have escaped, since such a decision would have been taken in very dramatic moments, although there have always been cases of irresponsibility, especially by those who actually consider themselves as persecuted. 

· Ethical dilemma 3


Maureen Dowd, a well-known New York Times journalist, wrote a comment where, among other things, she complained that many educated and accomplished women in developed countries remain unmarried, while successful and powerful men marry their secretaries, nurses, or generally the women that serve to them. 

According to the journalist Maureen, men in the West are still looking for a mom, so cannot tolerate marriage to a woman equal to them in personality and power. 

But, the phenomenon also underlines a crisis of feminism, because a woman, no matter how much realized she is, cannot be happy if she is avoided by men of her own kind. 

Since a repentant feminist once has said, “We have become the men we once wanted to marry.”  

A woman does not need to adopt masculine attitudes and behaviors so that to be emancipated, nor can she emancipate herself by opposing and challenging men. 

Emancipation is a process that occurs because of the participation of all actors. The irony, meanwhile, is that feminism was imposed in the 1960s, as part of a movement for sexual liberation and free love. 

Today the same movement is producing cuckoo women, who spend their nights grooming cats, dogs and parrots while responsible men are engrossed in Thai and Vietnamese masseurs.


· Topic 2: Western ethics until the end of the XIX century, (16 classes)  

Topic description 

The first ethical principles should have been transmitted orally by parents and elders, but as societies learned to use the written word, they began to define their ethical beliefs. These records constitute the first historical evidences of the origin of ethics. 

In this topic will be elaborated: 
i. Ideas; 
ii. Authors;& 
iii. Schools’ & 
iv. Topics that are related to or represent western ethics up to the end of the nineteenth century. 

It is elaborated the well-known history of pure ethics or of (moral) theories of ethics, that begins with the ancient Greek philosophers (Sophists, Socrates, schools Socrates, Plato, Aristotle, Epicurus, Stoics) that is recuperated as the main topic of discussion in medieval Europe, by the early English positivists. 

It has long been known that the history of the modern epoch in the western world, beginning in the late sixteenth and early seventeenth centuries, is characterized by: 
i. A process of progressive emancipation of moral consciousness; &   
ii. An exaltation of morality in the criterion to judge the claims of religion for the truth, as a hermeneutic instance to determine the essential content of the last one. 

These disturbed the unity of society in the Netherlands and France, as well as in England and Germany, and shook from the foundations, until they were no longer credible, the belief, universally believed until then, that religious unity constitutes a necessary foundation for social peace.  

To achieve such a purpose it was necessary to establish a social coexistence that was independent of opposing confessional approaches. 

· This new foundation was found in the appeal to a form of natural recognition of moral norms present in man and, consequently, to the natural law and to a new doctrine of the state established on the basis of natural law.

· [bookmark: _Hlk43673774][bookmark: _Hlk43713704]Topic 3:Western ethics up to the end of the of the 20th century

Load: 8 weeks, 2 hours per week per group.
Lecturer(s):	Arben ISARAJ, Evis ALIMEHMETI
Methodology: Power Point presentation, case studies, works in groups, debates.

Weeks 4, 5, 6, 7, 8, 9,10,11,12,13: The structure of teaching organization

· Presentation by the lecturer: 40 minutes
· Discussions, debates, case studies, assignments and/or individual/group independent work under the observation of the lecturer: 1 teaching class and 20’


The main topic issues  


· Middle East;
· India; 
· China, (Confucian Ethics); 
· Ancient and classical Greece, (Sophists, Socrates, Plato, Aristotle); 
· Late Greek and Roman ethics, (Stoics, Epicureans);
· Christian Ethics, (St. Augustine, St. Thomas Aquinas and the Scholastics);
· Renaissance and Reformation, as the 16th century movement for the reform of abuses in the Roman Catholic Church, ending with the formation of Reformed and Protestant Churches, (Machiavelli);
· The first Protestants; 
· [bookmark: _Hlk43712492]British tradition, (from Hobbes to utilitarians); 
· Early Intuitionists, (Cudworth, More, and Clarke); 
· Shaftesbury and moral schools; 
· Butler on self-interest and conscience; 
· The culmination of the theory of moral sense, (Hutcheson and Hume); 
· The answer to intuitionism, (Price and Reid); 
· Utilitarianism, (Paley, Bentham, Mill, Sidgwick); 
· Continental tradition, (from Spinoza to Kant and Nietzsche).

Self-study questions

1. Why should be followed and applied these moral counsels by people? 
2. Did the ancient Egyptians believe that man should do what is good for his own interest?  
3. What are the Ten Famous Jewish Commandments?
4. What is the purpose of life?  What should we do? Why is there pain and pleasure? Why are there rich and poor people? Why are there healthy and sick people?, according to the Indian philosophy Vedas. 
5. Confucius said, “What you do not want done to yourself, do not do to others.” Is not such a word an ethical reciprocity? 
6. Why will Sophists be remembered in history? For rhetoric or for oratory? 
7. What does the Socratic Method, known as Elenchus, mean?
8. What role does “disciplined conversation” play? Alternatively, how does it work? 
9. Who is that someone, according to Plato, who knows and recognizes the general idea of ​​goodness? 
10. What does Plato means with “know yourself”?
11. [bookmark: _Hlk43712348]What is Ethica Nicomachea of Aristotle?
12. What were the ideas of the Stoics and Epicureans on human behavior? 
13. What did St. Augustine, St. Thomas Aquinas, and the Scholastics think about the source and power of moral rules?
14. What was the British tradition from Hobbes to utilitarians on the evaluation of moral rules?
15. Is good behavior a consequence of human intuition? 
16. What was the culmination of the theory of moral sense? 
17. What is the continental tradition of Spinoza and Nietzsche?  
18. Is the following maxim, “Act only according to that maxim by which you can at the same time will that it should become a universal law” the supreme official maxim of Kant?

Write an essay 

Questions on the essay 

Describe briefly the myth of the Ring of Gyges and how Glaucon used this story to play the devil’s advocate versus the traditional viewpoint of the nature and origin of justice. 

How well do you think he achieved his purpose?

For a good essay

· Articulate clearly the myth of the Ring of Gyges; 
· Demonstrate Glaucon’s point to use this story and illustrate his argument, giving relevant supporting reasons and examples; & 
· Complete your analysis of his challenge to Socrates.

Glaucon, playing the devil’s advocate in the standard meaning of the nature of law, concludes his argument by saying that it would be difficult to distinguish between righteous and unrighteous persons if there was no fear of consequences.  

Do you agree with this argument? Why yes or why no?

· Argue Glaucon’s thesis, giving good reasons and examples in support, both from the text and from your own experience; (or) 
· Argue against Glaucon’s thesis, giving good reasons and examples in support of the opposite (or traditional) view, based on the text and on your own experience.


Cases of practice 

· Anecdote of Confucius

A good example is found in this famous anecdote: 

When the stables caught fire, on returning from court Confucius said: "Was anyone hurt?" He did not ask about the horses. By not asking about horses, Confucius demonstrates that the wise value human beings over property. Confucius does not serve as an omnipotent deity or a true set of abstract principles, but rather as the ultimate model for others. For these reasons, according to many commentators, the teachings of Confucius can be considered as the Chinese example of humanism.

· The Ring of Gyges

It is the thought experiment presented by the character Glaucon, in the Plato’s Republic (Book II). According to the tradition, Gyges was a shepherd in the service of the king of Lydia. He possesses a ring that gives him the power of invisibility. 

When the shepherds met together, according to custom, that they might send their monthly report about the flocks to the king; into their assembly he came having the ring on his finger, and as he was sitting among them he chanced to turn the collet of the ring inside his hand, when instantly he became invisible to the rest of the company and they began to speak of him as if he were no longer present. He was astonished at this, and again touching the ring he turned the collet outwards and reappeared; he made several trials of the ring, and always with the same result-when he turned the collet inwards he became invisible, when outwards he reappeared. This helped him to commit crimes without being punished.

Whereupon he contrived to be chosen one of the messengers who were sent to the court; where as soon as he arrived he seduced the queen, and with her help conspired against the king and slew him, and took the kingdom.

Glaucon uses this story to share the opinion that the fear of punishment prevents people to act unjustly.

· The Metaphor of the Dog

[bookmark: _Hlk43711917]The Stoic Chrysippus was famous with the Metaphor of the Dog (to run or be dragged) : 

“When a dog is tied to a moving wagon, if the dog likes to run along with the wagon, he will be dragged by it and follows it by making his spontaneous act to coincide with necessity.  If the dog refuses to run along with the wagon he will be dragged by it, yet the choice remains his: to run or be dragged. Man also is like a dog tied to a moving wagon, even if he does not like, he will be forced to follow what is destined." 

We are dogs tied to a cart, Chrysippus liked to say. Somebody else is leading.

The dog in the metaphor of Chrysippus has two possibilities: to run or be dragged. 

The mentor of Chrysippus, Cleanthes puts it well:"Fate guides the man who's willing, drags the unwilling."

· [bookmark: _Hlk43713594]Topic 3: Western ethics from the beginning of the 20th century, (8 classes)
	
Topic description 

The history of Western ethics from the time of the sophists to the end of the nineteenth century shows three constant themes: 

1) (Firstly), there is disagreement as to whether ethical judgments are true to the world or simply reflections of the wills of those who make them. 

2) (Secondly),  there is an attempt to demonstrate (in front of considerable skepticism): 

· Ether that is in one’s own interest to do what is good; or   
· Even if it is not necessarily in one’s own interest, it is the rational thing to do. 

3) (Thirdly), there is a debate on the nature of goodness and the standard of right and wrong.

Since the beginning of the twentieth century these topics are elaborated under Roman methods, and much attention is paid to the application of ethics in practical problems.  

The history of Ethics from 1900 to the present will be considered under the following titles: 
a. Metaethics;  
b. Normative ethics; &  
c. Applied ethics. 

There have been more ideas, opinions, articles and books written on Ethics in the twentieth century than in the whole history of the subject before 1900. 

This huge part has been added due to the wisdom of epochs and is not a matter of individual judgment. 

But, there are many differentiations and explained concepts, that have not been discussed or clarified before.

Because of this increase of ideas and studies, the following topic does not try to exhaustively examine the whole field of the twentieth-century ethics.  

Some main ethical approaches and schools like: 
a) Phenomenological ones; 
b) Existential ones; &  
c) Realist continental ones – are little considered because of space reasons. 

No period like this is equal to: 
· The wholeness; 
· The extent; & 
· Integration of ethical material, like this period. 

The philosophical background of the most influential ethical theory was that of the great British tradition of the eighteenth century in ethics: 
(British Moralists), Bishop Butler, Samuel Clarke, Ralph Cudworth and others.
· 

· Topic 3: Western ethics from the beginning of the 20th century
Load:	4 weeks, 2 hours per week, per group.
Lecturer(s):	Arben ISARAJ, Evis ALIMEHMETI
Methodology: Power Point presentation, case studies, works in groups, debates.

Weeks 14,15,16,17:	The structure of teaching organization

· Presentation by the lecturer: 40 minutes
· Discussions, debates, case studies, assignments and/or individual/group independent work under the observation of the lecturer: 1 teaching class and 20’

The main topic issues  

· Metaethics, (Not ethical naturalism or intuition; ethical naturalism; ethical emotivism); 
· Kindness and value;
· Behavioral theories, (Ethical egoism);
· Behavioral theories, (Utilitarianism);
· Behavioral theories, (Generalization theories);
· Behavioral theories, deontological theories;
· Rights;
· Justice; 
· Equality;
· Punishment;
· Freedom and moral responsibility;
· Ethical relativity.

Special topics in Ethics:

a. Medical ethics; 
b. Abortion; 
c. Euthanasia; 
d. Moral and law; 
e. Animal treatment;  
f. Ethics and business;  
g. War and morality;  
h. Suicide; 
i. Nature of the damage; 
j. Paternalism; 
k. Freedom and expression; 
l. Religion and ethics. 


Self-study questions

1. Is ethics a kind of contract between individuals, generally to protect their interest? 
2. In how many general areas are divided ethical theories? 
3. What is metaethics and what does it investigate?  
4. What is normative ethics?
5. What is applied ethics?
6. What are the differentiations between metaethics, normative ethics and applied ethics? 
7. Evidence the ethical principles of behavior in life.
8. How are valued spiritual goals or virtues?  
9. Why are they valued more than material values?
10. Do civil servants benefit equally from the public fund of private owners? 
11. Why the Code of Ethics is necessary for an organization?  

Cases of practice

· Neighbor’s gun

I thought to lend a gun to my neighbor promising to return it when he asks for it. 
One day, in a state of irritation and fuss, the neighbor shakes my door and asks for the gun so that he can take revenge on someone. 

On the one hand, the duty of loyalty forces me to restitute the gun; 
On the other hand, the duty of not doing wrong forces me to avoid the injuring and the killing of others and so I should not return the gun.

· Russell’s cow (respect for the rights of the individual)

I wish to possess my neighbor’s cow, but I see that if I act that way, he will react, robbing my cow. 

Maybe the same way will act even any other neighbor. 

Consequently, instead of gaining, I will lose, so I prefer to respect the right, so he can guard his cow while I can guard my cow.

· Wife, driver and moral responsibility

A woman was traveling by car on the road, when she saw a car coming in front of her and rolling over several times. 

She asked her driver to let her get off to provide help, but to her surprise, the driver hurried nervously leaving behind the scene of the accident. 

A few miles below the driver explained, that in his country, if someone helps an accident victim, then the police holds that person as responsible for the accident. 

If the victim dies, then the assisting person can be held responsible for the death.
 
The driver continued to explain that victims of road accidents often are left unattended and so they die from exposure to the country’s harsh desert conditions.  

Debate

· Privilege of position and elite

The richest man in the world always wants to be elected President of the United States of America and sometimes such a desire is so strong that he is able to sacrifice the huge majority of his wealth just to achieve the goal or to gain fame and honor as a powerful man. 

One always values ​​oneself when is respected by others, regardless of whether respect comes because of fear, desire or devotion. 

Aren’t there people who can be in the place of the Pope, Trump, Putin etc., to receive gifts, to be known by all, to have their hands kissed, and other people may be honorable if they meet them? 

Do they not want to become kings so that may stand ready before them hundreds of superiors and people, even out of fear? 
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· Kant, Immanuel, Grounding for the Metaphysics of Morals, tr, James W. Ellington (Indianapolis: Hackett Publishing Company, 1985).

· Isaraj, Arben. Two steps in Ethics, (a summary of lectures), Tirana, 2012.

· Lewis, Derek (1997) Hidden Agendas (London: Hamish Hamilton). 
· Locke, John. Two Treatises of Government, ed. Peter Laslett, Cambridge: Cambridge University Press, 1963.
· UNODC, Commentary on the Bangalore Principles of Judicial Conduct, 207.
· After Virtue: A Study in Moral Theory, Second Edition [Alasdair MacIntyre]. Publisher: University of Notre Dame Press; 2nd edition (August 30, 1984).
· J.L. Mackie, Ethics: Inventing Right and Wrong. (New York: Penguin Books, 1977).
· Utilitarianism; In Collected Works of John Stuart Mill (ed., J.M. Robson 1991); London: Routledge and Toronto, Ont.: University of Toronto Press. 
· Principia  Ethica. Cambridge: Cambridge University Press, G. E.Moore (1903).
· Noddings, Nel, "Ethics from the Stand Point Of Women," in Deborah L. Rhode, ed​., Theoretical Perspectives on Sexual Difference (New Haven, CT: Yale University Press, 1990).
· Standards in Public Life, First Report of the Committee on Standards in Public Life: Chairman Lord Nolan (Cm 2850 - I), HMSO, 1995.
· William of Ockham, Fourth Book of the Sentences, tr. Lucan Freppert, The Basis of Morality According to William Ockham (Chicago: Franciscan Herald Press, 1988).
· Plato, Republic, 6:510-511, in Cooper, John M., ed., Plato: Complete Works (Indianapolis: Hackett Publishing Company, 1997). 

· Robson , William A. ( 1960 ) , Nationalized Industry and Public Ownership , London : Allen and Unwin. 
· De Jure Naturae et Gentium [On the Law of Nature and Nations], Samuel Pufendorf (1672, tr. Basil Kennett 1703). 
· Pufendorf, De officio hominis et civis juxta legem naturalem (​1673), tr., The Whole Duty of Man according to the Law of Nature (London, 1691).
· Sextus Empiricus, Outlines of Pyrrhonism, trs. J. Annas and J. Barnes, Outlines of Scepticism (Cambridge: Cambridge University Press, 1994). 

· Ethics and Language. By Charles L. Stevenson. New Haven: Yale University Press, and London: Humphrey Milford,. Oxford University Press, 1944.      

· Sumner, William Graham, Folkways (Boston: Guinn, 1906).
· Anatomy of Britain (London: Hodder & Stoughton, 1962).
· Snoeyenbos, M., Almeder, R., and Humber, J (1983), Cost Benefit Analysis And the Ford Pinto, Snoeyenbos, M., R. Almeder, en J. Humber (eds.​).

· Topic 4: Professional ethics, as part of applied ethics, (4 classes)  

  
Topic description 

In this course is explained Professional Ethics (part of Applied Ethics) as the entirety of principles that regulate the conduct of a person or of a group, in a business environment. 

Professional Ethics provides the rules of how a person should act towards other people and institutions in such an environment. 

Applied Ethics is seen as a reflective philosophy of the modern era. It gives importance to reflective actions of human beings, as individuals and as groups, having as purpose to reduce the negative consequences of actions. 

The historical reasons for the development of Applied Ethics are quite complex and various.

Applied Ethics refers to the practical application of moral opinions. It is related to the actions of the real world and their moral opinions on: 

a. Private and public life;
b. Professions; 
c. Health; 
d. Technology; 
e. Law and leadership. 

Professional Ethics is an entirety of personal and corporate rules, that regulates the behavior in the context of a specific profession. 

Examples of Professional Ethics are the groups of ethical rules that govern the moral obligations of a judge, prosecutor, lawyer, notary, mediator, etc. 

Some professional organizations may define their ethical approach considering  a number of discrete components, such as: 

1. Honesty; 
2. Reliability; 
3. Transparency; 
4. Accountability; 
5. Confidentiality; 
6. Objectivity;  
7. Respect; 
8. Obedience to the law; &    
9. Loyalty.


· [bookmark: _Hlk43887220][bookmark: _Hlk43886991]Topic 4: Professional ethics, as part of applied ethics 
Load: 3 weeks, 2 hours per week, per group.
Lecturer(s): Arben ISARAJ, Evis ALIMEHMETI, Gent IBRAHIMI  
Methodology: Power Point presentation, case studies, works in groups, debates.


Weeks 18, 19:	The structure of teaching organization

· Presentation by the lecturer: 40 minutes
· Discussions, debates, case studies, assignments and/or individual/group independent work under the observation of the lecturer: 1 teaching class and 20’


The main learning issues  

· Applied Ethics. Its meaning & its types;
· Types of Applied Ethics;
· Professional Ethics. Its meaning;
· The importance and use of Professional Ethics;
· The role of Professional Ethics;
· Principles of Professional Ethics;
· Components of Professional Ethics;
· Professional Code of Ethics.  

Self-study questions

1. [bookmark: _Hlk43896171]What is Applied Ethics?
2. What are the types of Applied Ethics?  
3. Why do we study Professional Ethics?
4. What are examples of Professional Ethics?
5. What are the 5 principles of Professional Ethics?
6. Why Professional Ethics is important? 
7. What are the benefits of having Professional Ethics?
8. What is a Professional Code of Conduct?

· Ethical dilemma 

Ethical dilemma is the situation in which a person has to decide to do or not to do something, that although may be beneficial to him or her or to the organization, may be considered unethical, i.e. when you are asked to determine the right and the wrong  behavior.  

· Career ethical dilemmas

When administrators in leadership positions or not, face ethical dilemmas in their career, they have four important steps ahead:

1. To look for the judgment of experts and large support from trusted people;
2. To take actions to return the situation to normality, (if necessary);
3. To take actions for self-protection;
· To look actively for another job. 

[bookmark: _Hlk43894707]References, Topic 4
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· Topic 5: Legal ethics, as part of professional ethics, (4 classes)


Course description 

From Greek city-states and the Roman Empire to the present day, legal professionals (judges, prosecutors, lawyers, etc.,) have played a crucial and active role in the formulation and administration of laws. 

Greek and Roman philosophers, Jewish rabbis, Christian preachers and teachers, as well as Islamic jurists, are the first  among all these who up to this day have used ethics to resolve the moral problems of life.  

In difference from ethics in general, legal ethics has its own field of action as well as its actors and factors. 

Principles of conduct in legal ethics are the result of the development of the legal profession.  

Differently said, legal ethics has its own specific purpose, object and subject of regulation.  

· Topic 5: Legal ethics, as part of professional ethics 
Load:	3 weeks, 2 hours per week per group. 
Lecturer(s): Arben ISARAJ, Evis ALIMEHMETI, Gent IBRAHIMI  
Methodology: Power Point presentation, case studies, works in groups, debates.


Weeks 20,21:	The structure of teaching organization

· Presentation by the lecturer: 40 minutes
· Discussions, debates, case studies, assignments and/or individual/group independent work under the observation of the lecturer: 1 teaching class and 20’
 
The main learning issues  

· Legal ethics. Its meaning;
· Essential principles of Legal ethics; 
· The difference between ethical behavior and legal behavior;
· Rules of Legal ethics; 
· Features of legal ethics in labor relations. 

Self-study questions

1. What is Legal ethics?
2. Why do we have Legal ethics?
3. What are the essential principles of Legal ethics? 
4. What is the difference between ethical behavior and legal behavior?
5. What are the five rules of ethics in labor relations?
6. Can a law be unethical?
7. What is ethical but illegal?
8. What is legal but unethical?
9. Can something be morally right but ethically and legally wrong?
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· Alimehmeti, Evis. General matters of ethics and law, cycle of lectures.

· "Bar Exam Eligibility". New York Board of Law Examiners. Retrieved 2013-05-15.

· Lawyers' Ethics and the Pursuit of Social Justice: A Critical Reader, Susan D. Carle (Editor), New York University Press, 2000.

· Amy Gutmann, Can Virtue be taught to Lawyers? (1993) 45 Stanford Law. Rev 1759.
· Isaraj, Arben. Two steps in Ethics, (a summary of lectures), Tirana, 2012.

· "Legal Ethics, Encyclopedia Britannica". Encyclopedia Britannica.
· Sol M. Linowitz and Martin Mayer,The Betrayed Profession: Lawyering at the End of the Twentieth Century ( Johns Hopkins University Press , Baltimore, 1994 ).

· "Multistate Professional Responsibility Examination". NCBE. Retrieved 2017-11-12.

· "Legal Profession Uniform Law Australian Solicitors' Conduct Rules 2015". Austlii. Retrieved 2016-07-29.

· "Legal Profession Uniform Conduct Barristers' Rules 2015". Austlii. Retrieved 2016-07-29.

· No contest: corporate lawyers and the perversion of justice in America / Ralph Nader and Wesley J. Smith. Imprint. New York: Random House, 1996.
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· The Association of Professional Responsibility Lawyers (APRL).
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· Canadian Bar Association Code of Conduct.

· 2013 Legal Ethics Year in Review. 


· Topic 6: Codes of ethics, (2 classes)  

Course description 

Codes of ethics are guides to principles designed to assist professionals do their job honestly and with integrity. 

A Code of Ethics describes:
 
a. The mission and values ​​of the business or organization; 
b. How professionals are supposed to approach problems; 
c. Ethical principles based on the fundamental values ​​of the organization; &  
d. Standards on which the professional is maintained. 

A Code of Ethics referred also as “a Code of Ethics” includes such fields as follows: 

I. Business ethics; 
II. A code of professional practice; &  
III. An employee code of conduct. 

Codes of Ethics and the Professional Code of Conduct, describe the ethical principles that regulate the decisions and the behavior in a company or in an organization. 

They provide general descriptions on how the employees should behave, as well as specific instructions for the treatment of issues such as: 

1. Molestation; 
2. Safety; &   
3. Conflict of interest.

Topic 6: Codes of ethics 
Load: 1 week, 2 hours per week per group.
Lecturer(s): Arben ISARAJ, Evis ALIMEHMETI, Gent IBRAHIMI  
Methodology: Power Point presentation, case studies, works in groups, debates.


Week 22: The structure of teaching organization


· Presentation by the lecturer: 40 minutes
· Discussions, debates, case studies, assignments and/or individual/group independent work under the observation of the lecturer: 1 teaching class and 20’



The main learning issues 
 
· Codes of Ethics. Its meaning;
· Code of Conduct. Its meaning; 
· The difference between them;  
· The Model of the Code of Ethics and Professional Conduct;  
· The composition of the Code of Ethics and Professional Conduct;
· Main models/types of Codes of Ethics;
· How to write a Code of Ethics and Professional Conduct.

Self-study questions

1. What is the Codes of Ethics?
2. What is the Code of Conduct?
3. What is the difference between the Codes of Ethics and the Code of Conduct?
4. What are the component parts of the model of the Codes of Ethics and of the Professional Code of Conduct? 
5. What should you include in your code of ethics or professional conduct?
6. How many models/main types of codes of ethics are there? 
7. What are the six steps to write a Codes of Ethics or Professional Code of Conduct? 
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· [bookmark: _Hlk43995890]Topic 7: Code of ethics of the judge, (6 classes)  

Course description 

Moral requirements for the activity of judges take a special meaning with the entry into force of Professional Code of Conduct, Approved by the High Judicial Council, on 22.04.2021. 

In both criminal and civil cases, this normative document precedes the introduction of moral norms and legal status during the implementation of the law in practice.  

The Code of Judicial Ethics as a rule presents: 

a. Moral guidance on legal judicial activity in the making of fair decisions; 
b. Equality of the parties; 
c. Objectivity and careful consideration of occasional merits; 
d. Accountability to the state, the nation and the individual conviction, based exclusively on the law. 

Consequently, the professional ethics of the judge is his professional action in a court proceeding, based on: 
a. Justice; 
b. Equality; 
c. Objectivity; 
d. Responsibility and impartiality. 

· Topic 7: Code of ethics of the judge 
Load:3 weeks, 2 hours per week per group.
Lecturer(s): Arben ISARAJ, Evis ALIMEHMETI, Gent IBRAHIMI  
Methodology: Power Point presentation, case studies, works in groups, debates.


[bookmark: _Hlk43996242]Weeks 23, 24, 25: The structure of teaching organization

· Presentation by the lecturer: 40 minutes
· Discussions, debates, case studies, assignments and/or individual/group independent work under the observation of the lecturer: 1 teaching class and 20’

The main learning issues  

· Code of Judicial Ethics. Its meaning. Its approval; 
· Object and purpose of the Code of Judicial Ethics;
· Independence; 
· Impartiality;  
· Inviolability;
· Confidentiality;  
· Diligence, dedication, devotion; 
· Freedom of expression and organization;
· Behavior during procedures; 
· Extrajudicial activity; 
· Implementation of the Code of Judicial Ethics.

Self-study questions

· Why are drafted the rules of judicial ethics? 
· What are the basic principles of the Code of Judicial Ethics?  
· What inappropriate behaviors should the judge avoid during his work? 
· [bookmark: _Hlk43936262]What should a judge avoid in the exercise of his judicial functions?
· What does the judge require from the parties in the trial, to ensure order and respect for solemnity in court hearings?
· Should the judge and other members of the trial body make public comments, which may affect the outcome of the trial of a case that he or they have or will have under judgment? 
· In what cases should the judge resign, or be excluded from the judgment of a case?
· What are the duties of a judge in leading function?  
· How should the judge carry out all extrajudicial activities? 
· Can a judge perform counseling on specific judicial cases? 
· Can a judge use the authority of being a judge to achieve, fulfill his or her own or others’ interests?  
· Can a judge accept gifts, favors, privileges, or promises for material assistance from a person who has a direct or indirect interest in a case?  
· What is and what does the ethics advisor in High Judicial Council?


Case laws 

Case law 
 
The judge of the Libohova court, V.T., is a member of the Greek ethnic minority, which has historically had major religious and property conflicts with a group of another religion, residents of the adjacent village. T. A., a resident of the adjacent village with a different religious faith, has been arrested and charged with the murder of a person from the Greek ethnic minority group. Magistrate V.T., has been assigned by lot to be the judge of this case. The defense lawyer of the defendant Y. M., submitted to the court the request for the dismissal of judge V.T., claiming that due to his ethnicity, he is not able to judge the case in an impartial manner. 
Should the judge V.T., be excluded from judging the case with defendant T.A.? Yes or no and why?


Comment 

National identity and national heritage, religious coexistence and coexistence and understanding of Albanians with minorities are the basis of the state, which has the duty to respect and protect them. No one can be unfairly discriminated against for reasons such as gender, race, religion, ethnicity, language, political, religious or philosophical beliefs, economic, educational, social or parental status.[footnoteRef:22] In general, ethnicity, national origin, gender, race, or religion may not be the basis on which a judge recuses himself or seeks his disqualification.   [22:  Point 2, Article 18,  Constitution of the Republic of Albania.] 

In fact, the fact that judge V.T., is a member of the Greek ethnic minority, an ethnic minority that has historically had major religious and property conflicts with a group of another religion, of which the defendant T.A., is a member, constitutes the case according to the procedural law criminal law and the Code of Judicial Ethics when: there are other important causes of bias;[footnoteRef:23] are created and not avoided, due to his membership in the associations of judges or in cultural, sports, religious or associations of other fields, those relationships that may compromise the respect for his image or for the judicial system.[footnoteRef:24]   [23:  Letter (ë), point 1, Article 17, law no. 7905, date 21.3.1995, amended, Code of Criminal Procedure of Albania.]  [24:  Letter (g), point 7, letter  B, Chapter  II, pp. 2,  Code of Judicial Ethics, approved by the High Judicial Council, on 22.04.2021, published in the Official Journal no. 66, date 29/04/2021.] 

As above mentioned, being a member of the ethnic Greek minority of judge V.T., creates the reasonable impression in public, that he is not able to be impartial and free from any connection, tendency or ethnic-religious prejudice that affects, or can seems to affect his ability to impartially judge the criminal case with the defendant citizen T.A., In these conditions, it is legal and ethical for the judge V.T., to recuse himself or request his exclusion from the trial of the case with defendant T.A.

Case law 
 
The day before announcing the decision in court, the judge S.B., is having dinner alone in the restaurant “Sofra Dibrane”, while the Minister of Energy and Infrastructure N.Gj., is sitting at a table opposite. Minister Gj., approaches the table of the judge B., sits down and starts talking only about the basketball team “KB Dibra Junior” in which the judge’s son and the minister’s son played together more than 10 years ago.  
What will the judge do during the dinner at the restaurant? What after leaving the restaurant “Sofra Dibrane”? 


Comment 

The judge “respects and works for an independent judiciary, both individually and institutionally”[footnoteRef:25]  as well as “he always takes care that his behavior, official or private, does not harm the individual or institutional independence of the judiciary, nor the appearance of independence in the eyes of the public.”[footnoteRef:26]  [25:  Letter (a), point 6, letter A, Chapter  II, pp. 2, Code of Judicial Ethics, approved by the High Judicial Council, on 22.04.2021, published in the Official Journal no.66, date  29/04/2021.]  [26:  Letter  (b), point  6, letter A, Chapter  II, pp. 2, Code of Judicial Ethics, approved by the High Judicial Council, on 22.04.2021, published in the Official Journal no.66, date 29/04/2021.] 

Being in a public place, such as a restaurant, the judge must explain to the Minister that - while the case is still under judicial review, it is impermissible for the two of them to have contact with each other even if the discussion is only about their children’s sports activities from many years ago. The judge must leave the restaurant even if the Minister remains at the table after this communication.
The next day, as soon as possible – the judge must provide a complete description to the lawyers and the parties, as well as record in the court minutes, the meeting and the conversation with the Minister. With such a complete and timely description, the judge will not have to recuse himself from the case at trial. 

Case law 

The magistrates of the Shijak Court of Appeal, K.S., P. Ç., and P. D., in the capacity of the judge of the case, have had telephone communications with the citizen N.Sh., a litigant in a property case that is being judged by them. N.Sh., has invited the judges K.S., N.S., and P.D., to travel together to Italy and Spain. Where air travel tickets, tickets for international sports matches as well as hotel bills will be paid by N. Sh.. It is not known whether in phone conversations between N.Sh., and the magistrates is discussed on the case or for travels abroad. 
In this case, should judges K.S., P. Ç., and P. D., accept telephone communications from the citizen N.S? Yes or no? In this case, should the judges K.S., P. Ç., and P. D., accept the invitation of the citizen N.Sh., to travel abroad together? How should judges behave after these two situations?  
 
Comment 

Judges K.S., P. Ç., and P. D., in their judicial activity as well as outside it, must behave with dignity and impartiality, avoiding any kind of real or attempted communication that affects or seems to affect the judgment and the taking of a fair judicial decision. They must take measures so that their behavior in and outside the court guarantees and increases the confidence of the public, of other legal practitioners and of the parties in the judge and the judiciary itself and avoid any kind of behavior that may create the impression of partiality.[footnoteRef:27] Thus, they should not accept telephone communication with citizen N.Sh., even if that communication is not related to the case under trial. [27:  Letter (b), point 7, letter B, Chapter  II, pp. 2, Code of Judicial Ethics, approved by the High Judicial Council, on 22.04.2021, published in the Official Journal no.66, date 29/04/2021.] 

Judges K.S., P. Ç., and P. D., should not accept the invitation of citizen N.Sh., to travel together abroad, avoiding situations that could reasonably be perceived as leading to a conflict of interest.[footnoteRef:28] They must not accept gifts, favors or benefits, for themselves or their relatives, such as may call into question their impartiality.[footnoteRef:29] [28:  Letter (ç), point 7, letter  B, Chapter  II, pp.  2, Code of Judicial Ethics, approved by the High Judicial Council, on 22.04.2021, published in the Official Journal no.66, date 29/04/2021.]  [29:  Letter (gj), point 7, letter B, Chapter  II, pp.  2, Code of Judicial Ethics, approved by the High Judicial Council, on 22.04.2021, published in the Official Journal no.66, date  29/04/2021.] 

Judges K.S., P. Ç., and P. D., except in cases provided by law, should not initiate, allow or consider ex parte communication outside the court session. When such communication occurs, judges share the relevant information with the other parties involved and, where possible, ensure their participation, giving them the opportunity to express themselves, if requested.[footnoteRef:30] This attitude – under the Code of Judicial Ethics, will minimize cases where it will be necessary to exclude them from the trial of the case.[footnoteRef:31] [30:  Letter (e), point 7, letter  B, Chapter  II, pp.  2, Code of Judicial Ethics, approved by the High Judicial Council, on 22.04.2021, published in the Official Journal no.66, date  29/04/2021.]  [31:  Letter (dh), point 7, letter B, Chapter  II, pp.  2, Code of Judicial Ethics, approved by the High Judicial Council, on 22.04.2021, published in the Official Journal no.66, date  29/04/2021.] 
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· Topic 8: Code of ethics of the prosecutor, (6 classes)  

Topic description 


Moral requirements for the activity of prosecutors, receive a special meaning with the entry into force of the Rules on ethics and conduct of prosecutors. 

Rules on the ethics and conduct of prosecutors intend: 
a. To create; 
b. To keep; &  
c. To consolidate the rules of conduct; &  
d. To increase the efficiency of all prosecutors in the exercise of their constitutional and legal functions: 
· On behalf of the society; 
·  In the public interest; & 
· On behalf of the state, - as part of the criminal justice system and the rule of law. 

The rules support the implementation of high standards of professional conduct for prosecutors at all levels, in the respect of: 
a. Proper conduct in the office; 
b. Proper conduct to the court;
c. Proper conduct out of  their office, for the consolidation of: 
· Dignity; 
· Independence;
· Their professional integrity; 
· Their personal integrity.


Rules serve as a guide for all prosecutors and candidates for prosecutors in the country, to increase: 
· Awareness; 
· Accountability; & 
· Efficiency in the exercise of their functions. 

Rules complete the framework of normative acts issued for prosecutors, on the purpose of:
· The increase of  transparency; &  
The increase of public trust in prosecutors.  

· Topic 8: Code of ethics of the prosecutor 
Load:3 weeks, 2 hours per week per group.
Lecturer(s): Gent IBRAHIMI, Evis ALIMEHMETI, Arben ISARAJ  
Methodology: Power Point presentation, case studies, works in groups, debates.

Weeks 26, 27, 28: The structure of teaching organization

· Presentation by the lecturer: 40 minutes
· Discussions, debates, case studies, assignments and/or individual/group independent work under the observation of the lecturer: 1 teaching class and 20’ 

The main learning issues  

· Rules on the ethics and conduct of prosecutors. Their meaning. Their approval; 
· Object and purpose of rules on ethics and conduct of prosecutors; 
· Independence; 
· Impartiality;
· Confidentiality;
· Professional conduct;
· Honesty and justice;
· Inviolability and correctness;
· Accountability;
· Transparency;
· The preservation of  professional secrecy;
· Prohibition of benefits and conflict of interest;
·  Superior - dependent employees relations, relations with colleagues and administration;
· Freedom of expression and relations with media;
· Behavior during procedures;
· The application of the rules of ethics and the responsibility for their non-application by prosecutors.



Self-study questions


· What do the rules on the ethics and conduct of prosecutors define? 
· For which subjects are obligatory to be applied the rules on ethics and conduct of prosecutors?
· In cases when the actions and the conduct of the prosecutor are considered to have the similar effect like rules, even if they are not foreseen explicitly, are they considered as violations of the rules due to the independent exercise of the functions and duties by the prosecutor?
· [bookmark: _Hlk44013483]What do we mean by the impartial exercise of functions or duties by the prosecutor?
· What should prosecutors do to keep a high level of professionalism in the exercise of their powers? 
· How should prosecutors develop professional skills and update knowledge to the highest standards? 
· How do prosecutors guarantee a fair and equitable criminal proceeding?
· What should prosecutors do to preserve investigative secrecy? 
· How can prosecutors exercise their functions with integrity and correctness?
· In which cases does the prosecutor give notifications on his/her activity? 
· How to understand the following paragraph, “In cases when the actions and the conduct of the prosecutor are considered to have the similar effect like rules, if they are not foreseen explicitly, are considered as violations of the rules”?  
· Which organ or function monitors and controls the implementation of the Rules on Ethics and Conduct of Prosecutors? 

[bookmark: _Hlk44067165]Cases of practice, (case laws):

· Independence

Prosecutor H.M., continues to have an unsolved murder case. 

His colleague, prosecutor T.B., phones him and tells him that the murder case assigned to him is a close friend of the defendant’s father. 

He asks to make sure that the boy has a fair investigation, telling also that he does not believe that anyone in that family could have committed the murder.  


· Is the conduct of prosecutor T.B., fair?
· Does the other colleague have the right to request the fair treatment of the defendant?
· Does this represent an attempt to influence on the cases of another prosecutor? 
· What if prosecutor T.B., really believes that he did not commit the murder? 
· Is it fair if prosecutor H.M., accepts the suggestion of prosecutor Y? 




· Comment

Every prosecutor is forbidden to take actions, through which will influence the decision-making of other prosecutors, violating in this way their independence.  

Independence in decision-making must be respected by all people, and the prosecutor has to be free from every external or internal influence. 

Prosecutors may discuss the cases they have at work only in principle, regarding the dilemmas in the application of law, without identifying what they are and against whom they are conducted.  

· Independence 2

The chief prosecutor warns Surrel’s prosecutor on a phone call, that the latter will receive later that day. 

Surrel’s Prosecutor, after a few hours, receives a phone call from the Member of Parliament N.Y., who tells, “You are the prosecutor in the case of a fight in a nightclub in Bllok. Look, in that case is involved my nephew. You do not know, but that guy was accidentally in that bar, because of some of his friends and it is the first time he is involved in such a mess. Please consider this case and do not prosecute him, and I promise you that my nephew will no longer be involved in these kinds of troubles.” 

The next day, in the office of the prosecutor of Surrel, appears the Chief Prosecutor, who offers him two tickets for a football match because he had received the call from the member of the Assembly N.Y.
 
· Should the prosecutor accept the chief prosecutor’s suggestion to answer the call? 
· Should the prosecutor accept a phone call from a member of the Assembly?   
· Should the prosecutor accept the tickets for the football match? 
·  How should the prosecutor act in this situation? 

· Comment


The prosecutor has: 

a. To be independent from all internal and external influences; 
b. To treat the parties out of every  discrimination; 
c. To show this in every action. 

In the concrete case, the prosecutor of Surrel should not accept the suggestion of the Chief Prosecutor, to answer the call and should not accept the suggested call. 

In this case, the Chief Prosecutor and the prosecutor should in no way accept the gift. 

In this case he has to continue the initiated procedure and to act according to the law and the evidences of the case. 

The actions of the Chief Prosecutor towards the Surrel Prosecutor are not in accordance with the principle of the independence of prosecutors and the Rules on the Ethics and the Conduct of Prosecutors. 

The actions of the Chief Prosecutor in this case damage seriously the reputation of the Chief Prosecutor, of the prosecutor and of the prosecutorial system as a whole.

· Independence


Prosecutor L.E., is from Tirana, where he was born and completed his education. 

Prosecutor L.E., during his life often has done declarations in public spaces, in cafes, in billiards, in stadiums and elsewhere, showing no respect for people who come from surrounding villages or who are of rural origin. 

Actually he works as prosecutor in the Appeal Prosecution of Tirana. 

Even as an Appellate Prosecutor he does not hide this in private gatherings. 

Meanwhile, in his work as prosecutor, he receives a case against a suspect, a farmer, who came from a distant village, located in the heights behind Dajti Mountain. 

Since the prosecutor was known to be contemptuous about villagers, and the suspect had heard this attitude of the prosecutor, he requires his expulsion with this reasoning. 

· How is considered his public attitude towards people of a certain geographical origin? 
· How should the Chief Prosecutor act in this case? 
· Are his attitudes prejudicial, discriminatory and a risk for the lack of impartiality? 
· How should prosecutors behave to increase public confidence?  

· Comment


Every conduct of the prosecutor in public must be qualified and accompanied by high standards of integrity. 

The prosecutor must not express prejudices versus persons of different ethnic, religious, gender, geographical or any other origin, because this is a risk for bias, or at least, for the perception of his impartiality. 

All parties must be treated with respect, honesty and without discrimination or prejudice. 


· Impartialness 2  

Prosecutor E.S.,’s husband is a deputy chairman of a highly influential political party. 

One day a reception is organized in the premises of Derman Hotel in Vora, where various public and political figures are invited, all accompanied by their spouses. 

Prosecutor E.S., accompanies her politician husband to this event and there she meets many other people dealing with politics.


·  Is it correct the action of the prosecutor to be present in this event? 
· What are the ethical dilemmas in this situation, the arguments for and against her presence there? 
·  Should prosecutors be completely isolated from social and family life? 

· Comment

From prosecutors is not expected to be completely isolated from social life. 

Living a very limited life and without social contacts has also an impact on the decision-making of prosecutors, because the disconnection from the social reality can lead to the lack of quality at work and in the judgments he does. 

However, the prosecutor when being in public and in association with others should be careful not to create the perception of the lack of independence and impartiality. 

In the example mentioned above, the reception and the conduct is public, the prosecutor accompanies her husband, therefore a priori this conduct should not be stopped. 


If there will be any case that the prosecutor has to deal with, against the officials of these familiar gatherings, she should immediately request the exemption according to legal and ethical rules.

· Integrity


A prosecutor while having dinner in a restaurant meets by chance a lawyer with whom he has frequent work and private contacts. 

The prosecutor knows the lawyer since the years of university studies. 

The restaurant is full of guests. 

The lawyer, who had also gone out to dinner, sits at the same table with him. 

In the end the lawyer insists and pays for the dinner. In this case, dilemmas that need answers are as follows: 


· What is the purpose of this paid dinner?  
·  Is it corruption or courtesy and respect by the side of the lawyer?  
· How is this perceived by others? 
· How does this affect the prosecutor in his future judgments? 
· Does this make him feel indebted to him? 
· What if there are many lawyers and this happens frequently? What should be done in such cases?

· Comment
 
The prosecutor should avoid these situations, which are considered as a lack of integrity and impartiality for him.  

This damages greatly the trust of people there and the trust of the wider public, for the entire prosecution system. 

The prosecutor, in his official work, and in his private life, must always behave in harmony with the high standards of ethics and professional conduct and must not allow the creation of any doubt on his honesty, sincerity and impartiality.   


· Integrity 2

The prosecutor B.F., is also a lecturer at a private university, where he teaches a subject of criminal law. 

He regularly asks from the judicial police officer next to him to print texts and other materials for his needs in his work with students, to make photocopies, to make phone calls and to perform other services. 


· Does the prosecutor have the right to work as lecturer in a private university?
· Is the action of the prosecutor appropriate, as this is in the service of the transmission of knowledge to future generations? 
· Does the prosecutor have the right to use the resources of the prosecution for private purposes?

· Comment

The use of prosecution resources for private purposes is contrary to the Code of Ethics. 

At the same time, the prosecutor has the right to teach at a private university as a secondary job, as long as such an action does not constitute an obstacle for the performance of the prosecutor in his duties. 

The prosecutor should not use: 

a. The status of  prosecutor; 
b. The reputation of prosecution for the sake of his personal rights and interests. 


The prosecutor shall not perform any duties or services that may interfere in his or her independence and impartiality or that may be inconsistent with the exercise of the functions of the prosecutor. 

· Confidentiality

The prosecutor A.T., is a childhood friend of I.H., who owns one of the largest media companies in the country. 

His newspaper gives a great deal of space to current developments in justice and to cases under judgment. 

Prosecutor A.T., is an inexhaustible source of information for this newspaper. 

He provides information on the following cases that have not yet been completed. 

This information is published regularly by the newspaper, without citing the source of information. 

While frequently, this newspaper speaks moderately in positive words on this prosecutor, praising him for his work. 

In time, the community of prosecutors begins to suspect that prosecutor A.T., is anonymously providing the newspaper with this information.  

· Is this action of the prosecutor contrary to the Code of Ethics for prosecutors? 
· Does the prosecutor dare to spread information among his friends on pending cases? 
· How should the prosecutor act in the situation when the journalist is his good friend and his work depends a lot on this information?  


· Comment
 

Prosecutors have to keep the confidentiality of information on ongoing investigations and trials which by the court in accordance with the law are declared closed to the public. 

In this way may be endangered the life and safety of injured parties, witnesses and of other citizens who are participants in the procedure.  

Prosecutors do not dare to use the information they possess to receive favors for themselves or for others.  

If the prosecutor has any friend who is journalist, he should be maximally reserved in the providing of information on pending cases. 

This information should be communicated only by: 

a. Information officers; 
b. Prosecutors assigned to deal with the information, (eventually the superior of that prosecution or the prosecutor of the case with the authorization of the Chief Prosecutor.) 


References, Topic 8 

· Constitution of the Republic of Albania.

· Law no. 97/2016, date 6.10.2016, on the organization and the functioning of prosecution in the Republic of Albania.
· Law no. 96/2016, date 6.10.2016, on the status of judges and prosecutor in the Republic of Albania.

· Law no. 115/2016, on the organs of the management of the system of justice.

· The Code of Criminal Procedure.

· Council of Europe: Committee of Ministers, Recommendation Rec(2000)19 of the Committee of Ministers to Member States on the Role of Public Prosecution in the Criminal Justice System, 6 October 2000, Rec(2000)19, (paragraphs 4 and 10);
· Standards of ethics and rules on the ethics and conduct of prosecutors, Tirana, 24.02.2022. published in the Official Journal no.33,  date 01.03.2022;
· European guidelines on ethics and conduct for public prosecutors, approved by the 6th Conference of Prosecutors General of Europe, Budapest 29 – 31 May 2005, (“the Budapest Guidelines.”) 
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· Topic 9:  Lawyer code of ethics, (4 classes)  

Topic description 


Advocacy and the legal profession of advocacy are important pillars for the development of the justice system of one country and the main supporters for the giving of criminal and civil justice. 

The profession of advocacy is not simply related with the professional formation of advocates in the fields where they exercise their profession, such as: 

a. Criminal law field; 
b. Civil law field; 
c. Trade law field; 
d. Family law field, etc. 

The profession of advocacy  has to be guided by some moral and ethical principles, that are incorporated in the Code of Ethics for advocates. 

The purpose of the rules of the Code of ethics, such as:  

a. Professional rules in the service of the interests of clients; 
b. Professional rules in the service of the interests of justice;

is their respect and implementation in the function of the protection of legitimate rights and interests of the client and in the service of the interests of justice. 

Advocates, like judges and prosecutors play an important role in promoting the rule of law. 

They have to promote the interests of their clients offering them a dedicated defense, as well as have to be sure that courts, prosecutors and other advocates consider the law.

· Topic 9:  Lawyer code of ethics
 Load:2 weeks, 2 hours per week per group.
Lecturer(s)/Specialist: Arben ISARAJ 
Methodology: Power Point presentation, case studies, works in groups, debates.



Weeks 29, 30:	The structure of teaching organization

· Presentation by the lecturer: 40 minutes
· Discussions, debates, case studies, assignments and/or individual/group independent work under the observation of the lecturer: 1 teaching class and 20’

The main learning issues  

· Drafting and approval of ethical rules for the conduct of the advocate;
· Independence in the exercise of profession; 
· Dignity in the exercise of profession;   
· Dedication and professional skills in the exercise of profession; 
· [bookmark: _Hlk44066443]Incompatible activities and employment; 
· Confidentiality; 
· The best interest of the client; 
· Pactum de quota litis agreement; 
· Conflict of interest and the elaboration case by case;  
· Application and responsibility for the non-application of ethical rules by advocates.

Self-study questions

1. In how many main directions are the ethical rules addressed to advocates? 
2. [bookmark: _Hlk44066628][bookmark: _Hlk44066161]What do we understand by professional rules in the service of the interests of clients? 
3. What do we understand by professional rules in the service of the interests of justice?
4. [bookmark: _Hlk44066234]What do we mean by the independence of the advocate in the practicing of profession?
5. [bookmark: _Hlk44066325]What do we mean by the dignity of the lawyer in the exercise of profession?
6. What do we mean by the devotion of the lawyer in the exercise of profession?
7. What are the incompatible activities and employments for the lawyer? 
8. How does the lawyer avoid the conflict of interest in his activity?
9. How to understand, “The best interest of the client”?
10. What to understand with “pactum de quota litis”?



Cases of practice, (case laws):

· There is no help without money   

In a case of property conflict at Delvina Court of First Instance, the Municipality in its lawsuit of 1 December 2004 requested from the defendant to leave the property and to restitute it to the Municipality. 

The accused person was not able economically and educationally to represent himself. 

On December 7, he required the help of a lawyer. 

The lawyer agreed to represent the defendant to the court and gives him to sign the lawyer-client agreement, according to which the lawyer undertakes to start the defense according to the set minimum fees and the client agrees to pay a reasonable fixed amount depending on positive defense results. 

The defendant requested one week for approval, until December 14. 

After a week the defendant goes to the lawyer and tells him that he, his family and his relatives rely on the financial assistance from the state. 

The lawyer tore the agreement and told the defendant to go and to find a lawyer without money, to be defended by the state, or to defend himself. 

After the failure of the first judicial hearing on 28 December 2005, for the non-participation of the defendant in the next hearing held on 20 January 2006, he was unable to express himself comprehensively. 

Also, he couldn’t stammer even the arguments that were in his favor. 

The court, in its final decision, decided to accept the request of the plaintiff, the Municipality of Delvina.


· Should the lawyer in this case refuse the legal assistance to the defendant? 
· Should the lawyer notify the defendant at a proper time, to give him the opportunity to find another lawyer? 

· Comment

Based on the Codes of Ethics, abandoning the client (seems that is missed the free legal assistance from the state), the lawyer has violated his moral obligation to provide free legal assistance to persons in financial difficulty that are supported by the financial assistance. 

The lawyer cannot exercise his right to be withdrawn from a case in the circumstances when the client cannot provide in time the legal assistance. 

Without the legal representation by a lawyer, parties in a civil dispute often do not understand the substantive or procedural aspects of cases. 

Because of the lack of legal training, parties that represent themselves normally do not respect procedural rules and delay the continuation of séances. 

Judges find it difficult to keep the order in preparatory séances and in judicial séances, while non-legal persons (our defendant) frequently do not treat judges and other parties with the suitable respect. 

In fact, there are many cases when during preparatory séances and judicial séances parties shout, offend each-other and the judge as well. 

This irregularity in preparatory séances and judicial séances affects the continuation of judicial cases, causing frequent delays that could have been avoided if parties would understand procedural rules. 

Consequently, the lack of legal representatives and legal assistance, in the majority of cases, influences negatively in the access of the party to justice and contributes to the delays of cases.

· [bookmark: _Hlk75509993]Incompatibility and Conflict of interest


In many cases at the First Instance Court of Vlora, the jurist of the Municipality of Selenica (the jurist has lawyer’s license) has presented private parties. 

In a case of conflict of mineral rent, the jurist of the Municipality represented a private plaintiff, that was also his employer.

The court did not act to make the necessary verifications on the temporary resignation from the profession of lawyer.


· What is the legal and ethical problem here?   
· Can the jurist of the Municipality, as long as he/she is employed in public administration, practice even the profession of the lawyer?
· What should the court do in this case? 
· What should the opposing lawyers do?


· Comment

The lawyer A, the jurist of the Municipality (servant of public administration) has acted in complete violation of the Article 4, of law no. 9109, date 17.7.2003, on the profession of advocacy in the Republic of Albania, amended, as well as of the Articles 10, 21, 22, 23 of the Code of Ethics for Lawyers. 

The court and lawyers of the opposing parties have failed to report to the National Chamber of Advocacy the repeated ethical violations. 

Moreover, the National Chamber of Advocacy and the Local Chamber of Advocacy have failed to take disciplinary measures for such a lawyer.

· Confidentiality

The lawyer A represents B in a charge versus Y, represented by the lawyer X. 

The lawyer X after receiving from Y information on confidential data, has represented to Y the strategy of the judgment along with an evaluation of the work of the lawyer A. 

This information is sent  in a combined method lawyer-client through e-mail. 

Because of a mistake of the secretary of the office of lawyer X, the confidential information was sent wrongly to lawyer A who represents  B.
 
· Should lawyer X be responsible for the mistake done by the secretary of his office? 
· Should lawyer A be obliged to resign from client B, after reading the confidential information, sent wrongly by the lawyer of the opposing party?   

· Comment


Confidentiality that derives by law and norms of ethics is correct, is an obligation and a guarantee for the lawyer. 

The lawyer due to the specific information that receives from the client in the conditions of confidence, can not violate the requirements of the Article 9 of the law, on the exercise of the profession of advocacy in the Republic of Albania, as well as the requirements of the Article 14, of the Code of Ethics for advocates.

The lawyer has to keep the confidentiality of all the information given or received from his client, on this client or on others, during the accomplishment of the services for the client. 
 
The obligation to keep confidentiality is not restricted in time. 

The lawyer has to ask from his partners, from the staff and from everyone else activated by him during the providing of professional services to keep confidentiality. 



References, Topic 9 


· Constitution of the Republic of Albania.

· International ratified agreements.

· Code of Ethics for advocates.
· Criminal Legislation in force in Albania.

· Law no.9109, date 17.7.2003, on the profession of advocate in the Republic of Albania.

· The status of the National Chamber of the Advocates of Albania.

· Customs and Tradition of the legal profession in Albania.

· The Code of Conduct for lawyers in the European Union, approved in the Plenary Session of CCBE, on 28 October 1988, and amended in the meetings of later Plenary Sessions on 28 November 1998, on 6 December 2002 and on 19 May 2006. The Code includes an Explanatory Memorandum that is updated in the Plenary séance of  CCBE  on 19 May 2006. 

· The CCBE Charter of the Fundamental Principles of the Legal Profession in Europe, (ten core principles on the European legal profession), 24 November 2006.

· “Vademecum for lawyers”, published by the Organization for Security and Co-operation in Europe, Presence in Albania, Presence in Albania, 2014.

· The judicial practice of the ECtHR has established that the nomination of the defender in accordance with the official duty, if is not considered an efficient defense, does not meet the requirement of free legal aid when it is required. 
· In the case Bertuzzi v. France, to the applicant was recognized the right for legal aid to present the case versus a lawyer, but all lawyers withdrew declaring that they were familiar with the lawyer. ECtHR found that the Court has to be sure so that the applicant may accept an efficient aid, (Case of Bertuzzi v. France, ECtHR, 13 February 2003, paragraph 24 ff).
· In the criminal case Daud v. Portugal, ECtHR noticed that, "Nevertheless, a State cannot be held responsible for every shortcoming on the part of a lawyer appointed for legal aid purposes... It follows from the independence of the legal profession from the State that the conduct of the defence is essentially a matter between the defendant and his counsel, whether counsel be appointed under a legal aid scheme or be privately financed ... the competent national authorities are required under Article 6, 3 (c) to intervene only if a failure by legal aid counsel to provide effective representation is manifest or sufficiently brought to their attention in some other way.” (Case of Daud v. Portugal, ECtHR, 21 April 1998, paragraph 38).  
· Czekalla v. Portugal, ECtHR, 10 October 2002, paragraph 60). See  ECtHR judgments in cases: 
· Czekalla v. Portugal, paragraph 62; &  
· Daud v. Portugal, paragraph 42.

3. Evaluation

This section explains in details: 

· Forms of the evaluation; 
· Evaluation criteria for every evaluation form related to the teaching load of the course;&  
The study load for students anticipated in point 4 of this Program. 


The evaluation of the course of Professional Ethics is done in two forms, as follows:

A. By test, which is done at the end of the subject, in the written form and secreted. The opening of the envelopes with results and their comparison with the names of candidates is done publicly before all candidates that have participated in this test. 


Thesis of the test is divided in two parts: 
· First part – it is theoretical, with questions in the form of a test, descriptive questions, discussion of concepts, interpretation of legal provisions, analysis of juridical problems; &   
· Second part – it is practical and has two – three cases of judicial practice. 


The total of the thesis of Professional Ethics is 70 points. It is shown attention in the composition of the thesis, so that to be included the program of Professional Ethics, intending the control of all knowledge of candidates in every part of the course.

B. The continuous evaluation is done on the basis of the results achieved by:

· Independent assignments handled in the written form;
· Presentations; 
· Discussions/debates in the auditorium;
· Assignments and every other product or material prepared by the candidate. 


This evaluation is in total 30 points and is attached to the final evaluation of the candidate who completes the School of Magistrates. In this evaluation will be included these components:  


B.1 Participation and activation of candidates in discussions, exercises, resolution of practical cases, the manner of discussion and of scientific debate. Lecturers leave enough space of time for oral communication and debate, stimulating independent and group discussion. This participation of the candidates will be evaluated with 15 points.  

B.2 Preparation of assignments, comments (mini-commentaries), essays, as independent presentations of a scientific and comparative nature, on practical cases of ethical behavior by law practitioners (judges, prosecutors, lawyers, etc.). This participation of the candidates will be evaluated with 15 points.  


Be careful!

a) During the academic year in the subject of Professional Ethics, will be done no more than two (2) individual or in group B.2;
b) In the giving of every written assignment, comments (mini-commentary), essays, independent presentations, etc.,) the lecturer will be careful to make an evaluation of the work of candidates for magistrate, considering indicators related to: 
  
1. LANGUAGE (20% or 3 points)

a. written in the Albanian language under clear grammar rules, written without orthographic mistakes and using  proper punctuation marks;
b. written in a proper language and style acceptable for assignments of legal nature.

2. STRUCTURE (20% or 3 points) 

a. structured correctly and properly;
b. divided in a proper number of paragraphs;
c. proper use of sub-points;
d. each case is elaborated logically;
dh. to every case law is given the proper weight and importance;
e. conclusions are drawn clearly and visibly; (and) 
f. in entirety, the assignment has an acceptable length.

LAW AND ANALYSIS (60% or 9 points)

A. 	CONTENT (20%)

i. Identifies and addresses the facts and issues of the material.
ii. Does not deal with unimportant facts and issues.
iii. Based on a correct understanding and enforcement of the relevant law.

B. KONKLUZIONET (20%)

i. Provides correct and justified conclusions.
ii. Provides a final conclusions every time is suitable, but not when is unsuitable.
iii. Gives answer to all questions of the instruction or to implied questions.

C. REASONING/ CASE LAWS  (20%)

i. Based on a practical and proper analysis of the law, facts and case laws. 
ii. Justified through a reasonable reasoning.
iii. Gives explanation every time is suitable but cannot give a final conclusion. 
iv. Identifies and asks for important additional information.
v. Demonstrates practical and procedural steps that will be undertaken.
vi. Demonstrates the necessities and objectives of the opinion/ memo. 



Explanation:
 

· Lecturers have academic freedom to select the nature of the exercises, assignments, of the independent work considering the nature of the topic and the targeted teaching objectives. Also, lecturers are free to select the number of assignments as an independent work (1 or  2)  on the condition that monthly teaching loads to be within the parameters established in this program. 
· For the increase of practical capacities, candidates will follow the lesson in auditorium where will be combined the presentation of the lecturer with the independent work (discussion and debates in auditorium on ethical theories and solution of case laws).  
· Products of the independent work B.2, such as written presentations (with education load 1 class per page with 500 words, semestral or annual), will be done in Word, Times New Roman theme font, Font 12, Space Multiple 1.15 and will be no less than 10 pages. 
· Oral reports accompanied by presentations on power point will be up to 10 slides for the independent individual/group work. 

8. Study and teaching load


In this section is given the total of teaching load. 

The advantage of the presentation of the study load in a separate session is the possibility of coordination for all courses, to see the total study load of students. 

Normally the teaching load (i.e. the load of the lecturer) is not reflected in teaching programs, because the education program is composed chiefly for students. 

The teaching load of the lecturer, teaching schedule, and if the subject will be annual or semestral, is an administrative problem of the institution. 

However, the calculation anticipated to be done for the program of the course of Professional Ethics, is as follows:  
 

· The organization of courses for the academic year 2022-2023, as a rule is going to be as follows: With 4 groups of candidates.

· Annual teaching load: 60 teaching classes, of which has a balanced report between the giving of theoretical knowledge and practical capacity for their implementation. 
· Weekly teaching load for presentations: 2   classes/week /per group
· Teaching class: 50 minutes  
Weekly teaching load of the lecturer/candidate: 2 classes/week /per group.

· The academic year is divided in two semesters, as follows:


a) First semester: 15weeks   
b) Second semester: 15 weeks
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1. General Framework

1.1  Course description


The program of the subject of Legal Reasoning and Legal Writing offers a practical treatment for the development of the capacities of: 
a. The searching and identification of the sources of law; 
b. The analysis and their interpretation; & 
c. The communication of searching results in the written form through the professional drafting of judicial procedural acts. 
The law and facts, as two main elements of legal analysis, are analyzed through concrete legal problems and problems of jurisprudence. 
The elaboration and the development of capacities is done including candidates for magistrate in the concrete steps that are followed in the process of: 

a. The analysis of a legal case; &  
b. The written communication of the answer to the question raised.

In the first semester is done a general analysis of the basic elements and concepts that are related to the capacities for legal reasoning and legal writing. Some of the main topics that will be elaborated in the first semester, are as follows:  

a. Sources of law; 
b. Hierarchy of laws; 
c. Elements of law and interpretation; 
d. Main facts; 
e. Legal issues; 
f. The application of law to facts; 
g. Structure and writing of legal documents, etc., 

The elaboration of every topic intends among others: 

i. To explain the meaning of certain concepts; 
ii. To strengthen the knowledge of candidates for magistrates; &  
iii. To develop their analytical capacities and the capacities of critical evaluation. 





In the second semester is paid more attention to the treatment and drafting of specific legal documents of court practice, such as: 

i. Legal memoranda; 
ii. Judicial procedural acts; 
iii. Procedural acts of prosecution; 
iv. Judicial judgments of different levels, etc.

The program, considering the process of the European integration of Albania, as well as the role of judges and prosecutors in this process, has included some topics: 

a) On the recognition of EU legislation; 
b) On primary and secondary resources; 
c) On the types of acts; 
d) On elements; 
e) On applicability, etc. 

In this context will be presented even the jurisprudence of the ECtHR and of the ECJ, being focused on the elements of: 

a) Structure; 
b) Reasoning; 
c) Writing; &   
d) The format of judgments of these international courts.

The treatment of topics takes place through the discussion of judicial practices and of the prosecution in relation to the issues addressed in their judgments and attitudes in the three levels of judgment. 

This discussion intends to make a critical assessment on: 

a) The attitudes of the Albanian practice; 
Deficiencies and advantages within it in the drafting and reasoning of acts approached to the experience of European courts and to the best practices.

1.2 The main course objective
       
At the end of the course the candidate for magistrate will be able that, under the minimal observation and within a reasonable term to: 
· Take and study facts and circumstances of every case;  
· Focus the attention on the main or determining facts for the resolution of a concrete case; 
· Know and interpret the applicable law and the relevant jurisprudence for every concrete case; 
· To argument the resolution of a case of practice;
· Draft judicial acts in general and a judicial sentence specifically, under the requirements and the accepted standards on the quality of judicial writing and sound logic.

This objective is elaborated in detailed education objectives that define:
· Topics that will be analyzed in the relevant course; 
· Teaching methodology; 
· The load of the candidate for magistrate (study load); & 
· The load of the lecturer (teaching load). 


1.3   Combination with other courses


The subject of Legal Reasoning and Legal Writing has as object: 

· The treatment of basic capacities of the magistrate.

This subject is related to all fundamental subjects of the program of initial formation in the School of Magistrates (SchM). Consequently, this course is combined with other courses of the first year, such as: 

A. With the subject of Criminal law
With this subject there are combinations on topics related to: 

· The analysis of the elements of the criminal offence;  
· The interpretation and clarity of criminal provision; 
· Qualifications and nominations. 

B. With the subject of Criminal procedure
With this subject there are combinations on topics related to: 

· The writing of criminal judicial sentences of the first instance; 
· The writing of the acts of the prosecutor that are sent to the court; 
· The writing of evaluation clues and criteria. 

C. With the subject of Civil law
With this subject there are combinations on topics related to: 

· The analysis; 
· The interpretation of legal anticipations; 
· The determination of key facts in a concrete civil case related to ownership; 
· The damage and contracts; 
· The argumentation of concrete solution; & 
· The communication in the form of a judicial act.



D. With the subject of Civil procedure
With this subject there are combinations on topics related to: 

· The writing of judicial acts of the first instance civil court.


2. The course

2.1 Teaching objectives 
To achieve the main objective (See 1.2), the course intends to achieve the concrete teaching objectives that are ranked in the Annex 1, attached to this program.

In order to achieve:

· The main objectives (See 1.2); &  
· The capacitating of skills for magistrates;  

The course of Legal Reasoning and Legal Writing in the SchM intends to realize teaching objectives as follows: 

1. Understanding – Capacitating in the way of understanding 

The candidate for magistrate, at the end of the course, has to be able:

· To understand, to explain, to identify, to classify and to discuss concepts, principles and the main institutes of law;
· To understand and to analyze the key facts in a factual state;
· To create clear ideas and unified forms in the drafting of the main procedural and legal acts;
· To develop searching and interpreting capacities on legislative issues. 

2. Implementation – Capacitating in implementation
The candidate for magistrate, at the end of the course, has to be able:

· To use theoretical knowledge on concepts, principles and the main institutes of law in factual situations;
· To analyze concepts, principles and the main institutes of law based on facts of a practical situation;
· To organize and plan the steps that have to be taken for the resolution of a civil conflict based on theoretical knowledge and facts of the case;
· To debate and respect the different opinions of colleagues as well as to work & function in group;
· To organize the opinions and legal arguments in the drafting of a legal act using a proper language, rules and techniques of writing that are generally accepted;
· To develop capacities in the combination of material elements with procedural elements approaching to facts in relation to a case presented for solution;
· To draft the main procedural, criminal, civil and administrative acts respecting correctly legal rules, requirements for logic reasoning and for the interpretation of facts.

3. Analysis - Capacitating in analysis
The candidate for magistrate, at the end of the course, has to be able:

· To identify relevant facts, to analyze legal frameworks and to create an opinion based on relevant data;
· To establish the necessary legal framework for the resolution of a legal conflict;
· To establish/evidence the relevant facts and to apply the law for these facts, considering the circumstances in the concrete case;
· To analyze the social context and its influence on the resolution of the ethical conflict. 

4. Evaluation/creation - Capacitating on ethical writing and reasoning
The candidate for magistrate, at the end of the course, has to be able:

· To give his own opinion on a reasoned and elaborated judicial act/judgment. 
· To construct logically a judicial act/judgment;
· To reason in the written form, the judicial act/judgment;
· To formulate briefly and concisely the arguments that led to the taking of the decision;  

2.2 The above mentioned teaching objectives intend to capacitate candidates for magistrates in competences as follows: 

Competence 1: Deep procedural/material knowledge from home/European administrative jurisprudence 


· To identify legal cases that appear in a factual situation; 
· To establish its legal basis; &  
· To identify and to be conscious for legislative aims. 


Competence 2: Capacitating in preliminary actions/investigations and the preparation of the judicial séance
 
· To study the file/material so that to establish the nature of the conflict, event, case, the main facts as well as the relevant legal basis (the law, judicial practice, the doctrine, judicial policies); 
· To establish the social context of the case.



Competence 3: Capacitating in the judicial debate  

To summarize correctly and to make questions so that to control the limits of the understanding of the case, to collect the missing information or the information that is not clear on facts and viewpoints of importance for the judgment by constructing the strategy of questions and of confrontations so that to clarify divergences.

Competence 4: Capacitating in the preparation of acts and the making of judgments 

· To establish and consider the essential facts of the case, with influence in the preparation of acts and in the taking of decisions, in report with the social context of the case;
· To express him/herself clearly and correctly, in a proper and understandable language for parties; 
· To listen, react and comment effectively and constructively the ideas expressed by colleagues, within a certain time, by proposing alterations considered as necessary, to defend his/her opinion decisively, and when is necessary to give up;
· To establish, debate and apply the material law, the jurisprudence and the doctrine in the concrete case;
· To analyze the evidences, to reason fairly on facts they certify and to distinct clearly the claims/opinions of parties on facts where is based the judgment;
· To become able for the preparation of a well - structured and elaborated sentence based on the achieved claims, on cases of the fact and of the law;
· To become rapidly familiar with legal knowledge and to analyze what other circumstance may influence the decision and by acting this way, to consider policies and law;
· To find and to implement the relevant policy in a concrete case.


Competence 5: The consolidation of social consciousness, integrity and professional ethics the of magistrate 

· To have ethical & professional behavior and to avoid the conflict of interest;
· To become able in the making of a decision for a concrete case considering attentively its social effect. 

Competence 6: Cooperation, transparency and communication 

· To communicate with a clear, proper and transparent language with colleagues, to listen the opposite opinions, to be open-minded and to reflect on criticisms made on him/her. 

2.2 The content of the course

The establishment of topics of the content of the course of Legal Reasoning and Legal Writing is guided by learning objectives. 

Since the School of Magistrates is an institution that has as mission the professional formation of magistrates, the course will be focused on the aspect of the practical capacitation of the magistrate.

Considering the elaboration of the above mentioned teaching objectives, it is understood that the focus is the practical capacitation in levels, in application, in analysis, evaluation/creation of Bloom’ Taxonomy. Therefore, even the selected topics have to serve to the training in these levels.   

Topics that will be elaborated in the course of Legal Reasoning and Legal Writing are as follows:

Semester I

1. Introduction; Sources of law; hierarchy; authority in judicial sentences, (4 classes);
2. Legislation and methods of interpretation: process; structure; elements, 	(4 classes);
3. Jurisprudence and binding force: ratio decidenti & obiter dictum; structure and standards of the judgments of international courts, ECtHR and ECJ, (4 classes);	
4. Process of legal search, reasoning and writing: steps, fables/facts, legal case, key facts. Legal Predictive Memo/Legal Memorandum of Advice: PRAP method, (10 classes);
5. Elements of the judicial judgment: the meaning and the difference of arguments on cases of fact and of law; summary of the judicial case (briefing a case), (4 classes);
6. Legal logics and reasoning; the clarity of legal language; recommendations, (4 classes);

Semester II

7. The composition of a convincing legal memorandum: strategy (advocacy writing memo, (4 classes) ;
8. The writing of judicial acts: lawsuits, acts of the prosecutor, appeals, (8 classes);

9. The writing of judicial sentences: civil, criminal & administrative first instance courts; intermediate decisions, (8 classes);

10. Standards and the writing of sentences of reviewing courts (appeal courts), (4 classes);
11. Standards and the writing of sentences of the High Court (HC) and of the Constitutional Court (CC), (4 classes); 
12. The format, citations and references in legal memorandums and opinions, (2 classes);
13. Summary; explanation on the final test, (2 classes).
	


2.3  Structure and methodology

In this section is analyzed the content of the course for every week /two weeks.


· Topic 1/ first week: Introduction; Sources of law; Hierarchy, (2 classes)

Abstract/Course description 


At the beginning of the course, candidates for magistrate will be recognized with: 

· The content of the course; 
· The object of study; 
· Course duration; 
· Methodology that will be used; 
· The main materials that will be used; &   
· The kind/nature of practical exercises that will be given for every topic in seminars. 

At the beginning of the course will be elaborated: 

i. Sources of law; 
ii. Hierarchy of sources of law in the aspect of judicial practice;

Considering that this subject deals with: 

· Search methods; 
· Methods of analysis; &  
· Methods of the interpretation of these sources; 
· Methods of their application in the resolution of legal problems. 

The presentation of sources of law will be based on our legal and constitutional system, considering: 

a. The level of knowledge of candidates; &   
b. Jurisprudential developments. 

There will be also presentations from a comparative point of view.


Topic 1/ second week: Authority in judicial sentences, (2 classes)




Abstract/Course description
To analyze law, along with knowledge on sources, candidates for magistrate have to become familiar with such concepts as: 

· The concept of authority; 
· The concepts of principles related to authority; &  
· Different kinds of authority. 

Authority means:  

a. Every source where the judge may be based so that to decide on a case. 

Authority includes:  

i. Legal sources; &  
ii. Non-legal sources, -  referred to or considered by the court so that to come to a judgment.  
									

Self-study questions

1. Which is the position of the European Convention on Human Rights (ECHR) and of the jurisprudence of the ECtHR in the system of sources of law?
2. Which is the position and the authority of the jurisprudence of the CC/HC in the system of sources of law? 
3. Which is the report between organic laws and laws approved by simple majority in the hierarchy of sources of law?
4. What are the persuasive authorities to which the court can refer for decision-making? 


The main learning issues  

· Sources of law and their hierarchy from the point of view of judicial practice;
· The position of the European Convention on Human Rights (ECHR) and of the jurisprudence of the ECtHR in the internal system and the direct reference to judicial practice;
· Principles and criteria for the resolution of disputes between laws in the judicial practice;
· Mandatory authority and persuasive authority in the judicial practice. 

Methodology

· Presentation of the program, the attraction of attention and of interest for this subject referring to the necessity of this skill in legal practice; 
· Conversation with candidates for magistrate to assess their preliminary knowledge;
· Presentation of the topic, the sharing of new knowledge, concentration on discussable cases practically in relation to sources of law, the making of questions to encourage critical thinking; 
· Cases of judicial practice to be studied out of the auditorium; 
· Reminder to create links to the previous lecture; 
· Presentation of the topic, the importance and meaning of the analysis of the authority; 
· The sharing of new knowledge, concentration on discussable cases practically; 
· The giving of examples from judicial practice and the identification of the authority where is based the court; 
· Cases of judicial practice to be studied out of the auditorium so that to be prepared for the future seminar.


Jurisprudence to be used in exercises and discussions 


Candidates for magistrate are going to study the sentences of the Constitutional Court and of the High Court referred as follows, under the division in sub-groups, out of the auditorium. 

During the presentation and discussion in auditorium, candidates will answer to questions as follows:

1. What is the mandatory authority, on which is based the court to make the decision?
2. What is the hierarchical relationship between the sources on which the court is based?
3. Is the court based on the secondary persuasive authority to argue the making of the decision?
4. If yes, why the court has considered to be based on the secondary authority? 

· Judgments of the Constitutional Court 
Judgment no. 4/2022;
Judgment no. 1/2022;
Judgment no. 36/2021;
Judgment no. 26/2021;
Judgment no. 20.2021;
Judgment no. 20/2011;
Judgment no. 30/2010;
Judgment no. 15/2010;
Judgment no. 2/2010;
Judgment no. 24/2008. 

·  Unifying Judgments of the High Court 

Judgment no. 114/7.04.2022 (criminal);
Judgment no. 147/23.12.2021 (criminal);
Judgment no. 13/2018 (criminal);
Judgment no. 113/2021 (administrative) - Merushe Shpata;
Judgment no.6, 1.6.2011;
Judgment no. 1029/2000;
Judgment no.1, date 8.1.2009;


Literature and study materials

Compulsory literature

· Berberi, Sokol, Legal reasoning and writing, School of Magistrates, Edition, 2012;  
The system of sources of law in Constitution, Constitutional law, L. Omari & A. Anastasi, edition, 2008, pp.42-67.   


· Judgments of the Constitutional Court where are done interpretations in relation to sources of law under the Constitution

· Judgments of the Constitutional Court 2/2010; 30/2010; 24/2008; 15/2010;
· Judgments of the United Colleges of the High Court 1029/2000; no.6, date 1.6.2011 (civil); no.1, date 8.1.2009 (criminal). 

Recommended literature 

· Sources of law, Principles and institutions of public law, L. Omari, pp. 287-320.
· Sources of constitutional law, Constitutional law, Dr. Kurtesh Saliu, Prishtinë, 2004, pp.35-44.
· Sources of law, Introduction in judicial systems of Western Europe and of Latin America, John Henry Merryman, “Libri Universitar” Tiranë, 1993, pp.25-31.


Internet References

http://www.legjslacionishqiptar.gov.al
http://www.gjykatakushtetuese.gov.al
http://www.gjykataelarte.gov.al
https://hudoc.echr.coe.int/



Topic 2/ third week: Legislation: process; structure; elements, (2 classes)


Abstract/Course description 

· Legislative process
 
· Structure and organization; 
· The creation of a legislative text; 
· The importance of a structure for the clarity and quality of an act; 
· Principles that have to be respected on the structure; 
· Principles of ranking; 
· Types of provisions; 
· Elements of legal provisions.

· Sources of EU legislation  

· Decision-making process; 
· Decision-making organs; 
· Types of acts; 
· Hierarchy; 
· Primary and secondary sources; 
· Direct applicable acts; 
· The process of the approximation of the Albanian legislation with that of the EU legislation; 
· The role of judges and prosecutors in this process; 
· EU legislation and the process of the approximation of legislation with acquis communittaire.



Topic 2/ fourth week: Methods of the interpretation of law, (2 classes)


Abstract/Course description 

· Principles of the interpretation of law  

· Kinds and methods of the interpretation of law; 
· Standards for the selection of the principle that will be applied in a concrete case; 
· Reference on the relevant doctrine and jurisprudence; 
· The analysis of methods of interpretation based on constitutional and judicial jurisprudence.

Lecturer: Sokol Berberi
Self-study questions

1. What are the principles for the organization and structuration of normative acts?
2. What are the standards elaborated by constitutional practice for the formulation of different types of provisions?
3. What implications have the different methods of the interpretation of law for the respect of the principle of separation and balance of powers?
4. What are the methods of interpretation in judicial and constitutional practice?

The main topics that will be elaborated 

· Legislative process and judicial practice;
· Kinds of legal provisions and standards elaborated by judicial practice;
· Methods of the interpretation of law and constitutional principles;
· Methods of interpretation in judicial and constitutional practice. 

Methodology


· Evaluation and discussion of the assignment performed out of the auditorium; 
· Presentation of the topic, the giving of new knowledge, the focusing on controversial issues in the practical level; 
· The giving of examples from legislative practice and the identification of structure, of the ranking of provisions and of the elements of the legal norm; 
· Legislative practice research task to be performed out of the auditorium and to be prepared for the future seminar;
· The attraction of attention and of interest for this topic referring to the necessity to know the EU legislation and the process of approximation of the Albanian legislation; 
· Conversation with candidates to assess their preliminary knowledge; 
· Presentation of the topic, the giving of new knowledge, the focusing on cases that need a special attention in the framework of the process of integration that are related to the role of judges and prosecutors in this process; 
· Asking questions to encourage critical thinking; 
· Cases of legislative practice to be studied out of the auditorium;
· Discussion of practical cases to assess their preliminary knowledge in the field of the interpretation of law; 
· Presentation of the topic, the giving of new knowledge, the focusing on controversial issues in the practical level; 
· The giving of examples from judicial practice where are applied different types of interpretation;  
· Asking questions to encourage critical thinking;  
· Cases of judicial practice to be studied out of the auditorium.


Exercise cases 

· Judgment no. 7/2016


Considering the interpretation of point 4 of the Article 70 of the Constitution, the applicant has claimed to the court that in his opinion: 

i. There is a concrete dispute between the parliamentary majority and minority that has arisen as the result of the application or of the different/wrong understanding of the constitutional norm; 
ii. Subjects in conflict have had their attitudes on the understanding/interpretation of this norm, that is expressed through the voting in plenary séance and through the approval of decision no. 48/2015 from Parliament; 
iii. The constitutional problem has derived because of unclarities in the application of the constitutional norm by parliamentary majority. 

Under the applicant, by misinterpreting this provision and its role in this process, Parliament has analyzed evidences and facts and has decided that: 

a. In this case there is no violation of the Article 70/3, while Constitutional Court has the authority to notice the incompatibility for the evaluation of evidences and facts. 

The duty of Parliament is: 

a) The evaluation of formal aspects of the motion. 

Parliament has the obligation to present the case to the court whenever there is a reasoned claim for the violation of this constitutional provision.  

Article 70 of the Constitution  

1. (...)
2.   Deputies cannot exercise at the same time any other state duty, except that of a member of the Council of Ministers. Other cases of non-compliance are determined by law.
3.   Deputies cannot carry out any profitable activity deriving from the wealth of the state or of the local government, nor may they acquire the wealth of these.
4.   For any violation of paragraph 3 of this Article, under the motion of the Head of Parliament or of one tenth of its members, Parliament decides to send the case to the Constitutional Court that notices the incompatibility. 

The case for discussion 

· How would you interpret the Article 70/4 of the Constitution, using techniques of legal interpretation (literal, historic, teleological and systematic)? 
· Is Parliament forced to bring the case to the Constitutional Court to notice the incompatibility with the mandate of the deputy every time is presented a request for this matter, under the Article 70/4 of the Constitution?


· Judgment of the United Colleges no.979/2000 
[Heirs of Mane Zalli v. the heirs of Ahmet Duli, etc.;]
[Object of the lawsuit: The claiming of inheritance, based on the Article 350 of the Civil Code]

		
	
In the above circumstances, is discussed if in the application of the Article 467/a of the Code of Civil Procedure, the appeal court in the same judgment, so the same judging body, annuls for the second time the judgment of the first instance court and the same judging body again, judges the case as first instance in the same judgment, or annuls only the judgment of the first instance court, while the judgment as first instance is done separately, even with another judging body. The Article 467/a envisages that, “when the Appeal Court annuls the judgment, it cannot restitute the case for re-judgment for the second time, but judges it as first instance court.” 

The term “Appeal court” in the above provision is used in the procedural meaning, not in the institutional meaning, and considered this way it means “judging body of the court”. 

Consequently, when the provision is expressed that the Appeal Court examines by itself the case in the first instance, this means that the case is judged by the same judging body without interrupting the judgment. 

The expression “as first instance court” does not mean that in these cases the court of appeal is presented as the first instance court, but that just like in the case that is anticipated by the Article 465 of this Code, even in the case of the application of the Article 467/a, the court of appeal may repeat completely or partially the judicial investigation. 

On the contrary, if the legislator would have as intention that the court of appeal in this case would judge in the first instance, then it had to anticipate even the right of an appeal versus the judgment of this court, something it has not done. 

Additionally, by means of this provision, the legislator has had as intention to make judicial economy, so to reduce trial delays. 

If is accepted the opposite, so, if is accepted that in the application of the Article 467/a, when the case is judged for the second time from the court of appeal, are done two judgments, one judgment as court of appeal and a second judgment as a first instance court, something that does not exclude the judgment of the case from another judging body, then the judgment would be delayed in the same way if the case after the annulment from the court of appeal would be sent for rejudgment in the first instance court. 

Consequently, in these cases, in a trial with a final judgment, the appeal court:

i. Annuls for the second time the judgment of the first instance court; &
ii. Gives a final resolution to the case.


Question 

What interpretive method has applied the High Court?

· Judgment of the United Colleges no. 979/2000 
[The heirs of  Mane Zallit vrs. the heirs of Ahmet Dulit etc.;] 
[Object of the lawsuit: application for inheritance, based on the Article 350 of the Civil Code]
		
“In the above circumstances, the issue is if in the application of the Article 467/a of the Code of Civil Procedure, the Alleal Court in the same judgment, so the same judicial troop, annuls for the second time the decision of the first instance court and the same judicial troop, examines the case as first instance in the same judgment, or simply annuls the decision of the first instance court, while the judgment as first instance is done separately, even with another judicial troop. The Article  467/a envisages that the Appeal Court when abrogated the decision can not restitute the case for re-judgment for the second time, but examines it by itself in the status of the first instance court. The term “appeal court” in the above provision is used in the procedural meaning, not in the institutional one, being so it refers to the judicial troop. Consequently, when the provision is expressed that the Appeal Court examines by itself the case in the first instance, this means that the case is judged by the same judicial troop without interrupting the trial. The expression “as a first instance court” does not mean that in these cases the appeal court is presented as the first instance, but just as in the case that is foreseen by the Article  465 of this Code, even in the application of the Article 467/a, the appeal court may repeat completely or partially the judicial investigation. On the contrary, if the legislator would have as purpose that the court of appeal in this case would judge in the first instance, should foresee even the right to appeal versus the decision of this court, which is not done. In spite of this, through this provision, the legislator has had as intention to make judicial economy, so to reduce the delays in judgment. In case you accept the contrary, so, that in the application of the Article 467/a, when the case is judged for the second time by the court of appeal, there are done two trials, one as the court of appeal and the second as the first instance court, that does not exclude the judgment of the case by another trial body, than would be delayed the trial in the same way as if the case after the annulment by the court of appeal could be sent for re-trial in the first instance court. Consequently, in these cases, in a trial, through a final decision, the court of appeal annuls for the second time the judgment of the first instance court and resolves the case on merits. 

Question 

What interpretive method has applied the High Court?



· Judgment of the Constitutional Court no. 20/2008 
[Applicant: Qamila Spahija] 
[Object of the lawsuit: Abrogation of judgment no.20, date 7.4.2006 of the United Colleges of the High Court, (Counseling Chamber).]

The Civil College of the High Court, in the case under judgment, is referred only to the Article 445 of the Code of Civil Procedure and has come in the conclusion that: 

· The applicant, has presented the review request beyond the one-year term from the day when the judgment came into effect.
In the case under judgment, is considered necessary to be focused on some moments that have to do with the interpretation of procedural law which is attribute of the courts of the judicial system and of the organs that apply it.

In the case under judgment, this court considers that it is essential to confront the content of the Article 445 of the Code of Civil Procedure with the contents of provisions of the third title that elaborate the institute of review (Articles 494-498), specifically with the content of the Article 496 of this Code. 

These two provisions differ from each other because: 

(i) Article 445 sanctions preclusiveness (the term) of appeal as a procedural instrument for all kinds of appealing including even the request for review, considering that it finds space in the first title of the third part of the Code, while the Article 496 sanctions the legal term only in relation to the review request that finds place in the third title of the third part of the Code; 
(ii) Article 445 defines only the one-year appeal from the declaration of the judgment, while the Article 496 defines the one-year term from the day when appear the cause for review; 
(iii) Article 445 does not intend to establish the term for appeal, while the Article 496 specifies the 30-day deadline as a determinant element from the day when the party has received information on the cause of review.

As above mentioned, in cases of the presentation of the request for the review of the in effect judgment: 

· Article 445 of the Code of Civil Procedure has to be applied in harmony with the Article 496 of this Code in relation to the one-year preclusive term. 

So, this term is calculated either from the moment when is declared the judgment that is appealed or from the moment when takes final form the judgment that explains the cause of review anticipated by the Article 494 of the Code of Civil Procedure. 

If it would not be interpreted this way, Article 445 of the Code of Civil Procedure the way it is written would be non-applicable, narrowing the spaces to the individual to have access to the court and to exploit the extraordinary procedural instrument of the request for review.

The same attitude has had even the United Colleges of the High Court by the judgment no. 8, date 24.3.2005...”


Question 

What interpretive method has applied the Constitutional Court?

Compulsory literature

· Berberi, Sokol, Legal reasoning and writing, School of Magistrates, Edition, 2012;  
· Comparative view on Civil Procedure, Alessandro Simoni, Sokol Sadushi, Sokol Como, Sch.Mag. edit.2006, pp. 16-26, 44-64;
 
· Berberi, Sokol, Legislator and judicial interpretation, published on Jeta Juridike journal, edition of the School of Magistrates, no. 3, 2014.





Referred judgments of the Constitutional Court and of the High Court

· Judgments of the Constitutional Court: 
· 55/2015; 
· 11/2008; 
· 7/2016 (interpretation of the Article 70/4 of the Constitution); 
· 25/2009; 
· 31/2009; 
· 2/2005; 
· No.20/2008; Applicant:  Qamila Spahija; Object of the lawsuit: Abrogation of judgment no.20, date 7.4.2006 of the United Colleges of the High Court, (Counseling Chamber).
· Judgments of the High Court: 
· 1029/2000; 
· 979/2000; 
· 14/2001;
· Judgments of the ECtHR: 
· Case Delijorgji v. Albania, 2015.


Recommended literature 


· L.Omari, The application of law, Principles and institutions of public law, pp. 335-354.

· The Judge in a Democracy, (Aharon Barak); Publication of the School of Magistrates,2017.
· Francesco Galgano, Interpretation of law, Private law, Luarasi, 2006, pp. 90-96. 

Internet References

http://www.legjslacionishqiptar.gov.al
http://www.gjykatakushtetuese.gov.al
http://www.gjykataelarte.gov.al
https://hudoc.echr.coe.int/  

Topic 3/ fifth week: Jurisprudence as binding force: precedent; ratio decidenti; obiter dictum, (2 classes)


Abstract/Course description 

In this topic is going to be elaborated: 

1. Jurisprudence in the meaning of the entirety of judgments given in a certain period, in a certain field; judicial system and decision – making; 
2. The elements of judicial judgment; 
3. The binding force of judicial judgments and cases of compulsory precedent; 
4. The elements of the binding force of judicial judgments and their kinds; 
5. Ratio decidenti & obiter dictum.

Lecturer: Sokol Berberi

Topic 3/sixth week: Structure and standards of the judgments of international courts, ECtHR and ECJ, (2 classes)	


Abstract/Course description 

ECtHR and ECJ judgments are elaborated in the practical aspect, being focused on the authority they have: 

i. On the internal system; 
ii. On kinds of judgments; 
iii. On the binding or persuasive authority; 
iv. On the argumentation structure; &   
v. On the argumentation methods; 
vi. On the ways of reference in the judicial practice.

Self-study questions

1. What are the criteria that determine the binding authority of jurisprudence?
2. What is the meaning of precedent and how much is applied in judicial practice?
3. What is the difference between ratio decidenti and obiter dictum?
4. What are the elements of the judgments of the ECtHR and of the ECJ?
5. What is the binding force of the judgments of the ECtHR and of the ECJ and how much do they refer to judicial practice? 

The main topics that will be elaborated


· The elements of judicial judgment and the binding authority;
· The precedent in the judicial practice;
· The meaning and the difference between ratio decidenti and obiter dictum;
· The structure and elements of the judgments of the ECtHR and of the ECJ;
· The binding force of the judgments of the ECtHR and of the ECJ in the judicial practice. 
 
Methodology

· Discussion with candidates on cases of practice to assess their preliminary knowledge; 
· Presentation of the topic; 
· The giving of new knowledge; 
· Concentration on discussable cases in the practical plan related to jurisprudence and its binding authority and reference to cases of practice; 
· The making of questions to encourage critical thinking; 
· Cases of judicial practice to be studied out of the auditorium.

Exercise cases

· Judgment of the United Colleges no.1029/2000 
[Applicant: Partia e Bashkimit për të Drejtat e Njeriut; 
[Object of the lawsuit: Completion of the judgment of the United Colleges of the High   Court no. 643, date 11.5.2000, based on the Article 313 of the Code of Civil Procedure.]
			
“However, the United Colleges consider that, noticing the case under judgment, since in practice there are misunderstandings on the method of how will be resolved the consequences that derive from the execution of this judgment, that is annulled later with an in effect judgment, it is necessary that, in the meaning of the Article 314 of the Code of Civil Procedure, to be done by the United Colleges the explanation and the interpretation of judgment no. 643, date 11.5.2000 given by them, and, through this judgment that will be given on this purpose, to be offered a unified resolution for similar cases of judicial practice, under the following reasoning: 

In the former Code of Civil Procedure, in the Article 190/1 was anticipated explicitly that, “When the new judgment that is given after the abrogation, is different from the first judgment, that is executed completely or partially, the person who has profited is obliged to restitute all the benefits that has received from the execution of the judgment. ” 

Such a provision does not exist anymore in the Code of Civil Procedure in force, but this does not mean that cannot exist such a solution of the problem even under this new juridical regime.

Under the Article 1/1 of the Code of Civil Procedure, “The court cannot refuse to examine and to give judgments on cases presented for judgment, with the reasoning that the law is missing, is not complete, there are contradictions or is not clear.” 

Consequently, the resolution that has to be given cannot be different from the resolution that is offered in the above mentioned provision of the former Code of Civil Procedure. 

Question 

· Is there any concrete provision in the Code of Civil Procedure in force that can offer such a resolution for similar cases? 

Referring to the Article 319/2 of the Code of Civil Procedure that anticipates consequences from the abrogation of the judgment that is given in temporary execution, is found this regulation:

“If after the abrogation of the first judgment the lawsuit is refused and the judgment takes an in effect form, the winner of the trial is obliged to restitute to the other party everything received through the temporary execution of the first judgment.” 

Through the logical interpretation of this provision, is concluded that: 

i. The resolution of consequences that derive from the execution of a compulsory judgment, that is abrogated later with an in effect judgment, cannot be different from the resolution of consequences derived from the temporary execution of a judgment that has not taken an in effect form, that is abrogated later by an in effect judgment.”

Question 

· What is the rule or the authoritarian/binding interpretation concluded by the High Court in this judgment? 
· Does this rule have the authority of binding precedent? 
· Does this rule have obiter dictum arguments?   

Topic 2/ third week: Legislation: process; structure; elements, (2 classes)


Abstract/Course description 

· Legislative process
 
· Structure and organization; 
· The creation of a legislative text; 
· The importance of a structure for the clarity and quality of an act; 
· Principles that have to be respected on the structure; 
· Principles of ranking; 
· Types of provisions; 
· Elements of legal provisions.

· Sources of EU legislation  

· Decision-making process; 
· Decision-making organs; 
· Types of acts; 
· Hierarchy; 
· Primary and secondary sources; 
· Direct applicable acts; 
· The process of the approximation of the Albanian legislation with that of the EU legislation; 
· The role of judges and prosecutors in this process; 
· EU legislation and the process of the approximation of legislation with acquis communittaire.





Topic 2/ fourth week: Methods of the interpretation of law, (2 classes)


Abstract/Course description 

· Principles of the interpretation of law  

· Kinds and methods of the interpretation of law; 
· Standards for the selection of the principle that will be applied in a concrete case; 
· Reference on the relevant doctrine and jurisprudence; 
· The analysis of methods of interpretation based on constitutional and judicial jurisprudence.

Lecturer: Sokol Berberi
Self-study questions

1. What are the principles for the organization and structuration of normative acts?
2. What are the standards elaborated by constitutional practice for the formulation of different types of provisions?
3. What implications have the different methods of the interpretation of law for the respect of the principle of separation and balance of powers?
4. What are the methods of interpretation in judicial and constitutional practice?

The main topics that will be elaborated 

· Legislative process and judicial practice;
· Kinds of legal provisions and standards elaborated by judicial practice;
· Methods of the interpretation of law and constitutional principles;
· Methods of interpretation in judicial and constitutional practice.   

Methodology

· Evaluation and discussion of the assignment performed out of the auditorium; 
· Presentation of the topic, the giving of new knowledge, the focusing on controversial issues in the practical level; 
· The giving of examples from legislative practice and the identification of structure, of the ranking of provisions and of the elements of the legal norm; 
· Legislative practice research task to be performed out of the auditorium and to be prepared for the future seminar;
· The attraction of attention and of interest for this topic referring to the necessity to know the EU legislation and the process of approximation of the Albanian legislation; 
· Conversation with candidates to assess their preliminary knowledge; 
· Presentation of the topic, the giving of new knowledge, the focusing on cases that need a special attention in the framework of the process of integration that are related to the role of judges and prosecutors in this process; 
· Asking questions to encourage critical thinking; 
· Cases of legislative practice to be studied out of the auditorium;
· Discussion of practical cases to assess their preliminary knowledge in the field of the interpretation of law; 
· Presentation of the topic, the giving of new knowledge, the focusing on controversial issues in the practical level; 
· The giving of examples from judicial practice where are applied different types of interpretation;  
· Asking questions to encourage critical thinking;  
· Cases of judicial practice to be studied out of the auditorium.


Exercise cases 

· Judgment no. 7/2016


Considering the interpretation of point 4 of the Article 70 of the Constitution, the applicant has claimed to the court that in his opinion: 

i. There is a concrete dispute between the parliamentary majority and minority that has arisen as the result of the application or of the different/wrong understanding of the constitutional norm; 
ii. Subjects in conflict have had their attitudes on the understanding/interpretation of this norm, that is expressed through the voting in plenary séance and through the approval of decision no. 48/2015 from Parliament; 
iii. The constitutional problem has derived because of unclarities in the application of the constitutional norm by parliamentary majority. 

Under the applicant, by misinterpreting this provision and its role in this process, Parliament has analyzed evidences and facts and has decided that: 

a) In this case there is no violation of the Article 70/3, while Constitutional Court has the authority to notice the incompatibility for the evaluation of evidences and facts. 

The duty of Parliament is: 

a) The evaluation of formal aspects of the motion. 

Parliament has the obligation to present the case to the court whenever there is a reasoned claim for the violation of this constitutional provision. 

Article 70 of the Constitution  

1. (...)
2.   Deputies cannot exercise at the same time any other state duty, except that of a member of the Council of Ministers. Other cases of non-compliance are determined by law.
3.   Deputies cannot carry out any profitable activity deriving from the wealth of the state or of the local government, nor may they acquire the wealth of these.
4.   For any violation of paragraph 3 of this Article, under the motion of the Head of Parliament or of one tenth of its members, Parliament decides to send the case to the Constitutional Court that notices the incompatibility.  

The case for discussion 

· How would you interpret the Article 70/4 of the Constitution, using techniques of legal interpretation (literal, historic, teleological and systematic)? 
· Is Parliament forced to bring the case to the Constitutional Court to notice the incompatibility with the mandate of the deputy every time is presented a request for this matter, under the Article 70/4 of the Constitution?


· Judgment of the United Colleges no.979/2000 
[Heirs of Mane Zalli v. the heirs of Ahmet Duli, etc.;]
[Object of the lawsuit: The claiming of inheritance, based on the Article 350 of the Civil Code]

		
In the above circumstances, is discussed if in the application of the Article 467/a of the Code of Civil Procedure, the appeal court in the same judgment, so the same judging body, annuls for the second time the judgment of the first instance court and the same judging body again, judges the case as first instance in the same judgment, or annuls only the judgment of the first instance court, while the judgment as first instance is done separately, even with another judging body. The Article 467/a envisages that, “when the Appeal Court annuls the judgment, it cannot restitute the case for re-judgment for the second time, but judges it as first instance court.” 

The term “Appeal court” in the above provision is used in the procedural meaning, not in the institutional meaning, and considered this way it means “judging body of the court”. 

Consequently, when the provision is expressed that the Appeal Court examines by itself the case in the first instance, this means that the case is judged by the same judging body without interrupting the judgment. 

The expression “as first instance court” does not mean that in these cases the court of appeal is presented as the first instance court, but that just like in the case that is anticipated by the Article 465 of this Code, even in the case of the application of the Article 467/a, the court of appeal may repeat completely or partially the judicial investigation. 

On the contrary, if the legislator would have as intention that the court of appeal in this case would judge in the first instance, then it had to anticipate even the right of an appeal versus the judgment of this court, something it has not done. 

Additionally, by means of this provision, the legislator has had as intention to make judicial economy, so to reduce trial delays. 

If is accepted the opposite, so, if is accepted that in the application of the Article 467/a, when the case is judged for the second time from the court of appeal, are done two judgments, one judgment as court of appeal and a second judgment as a first instance court, something that does not exclude the judgment of the case from another judging body, then the judgment would be delayed in the same way if the case after the annulment from the court of appeal would be sent for rejudgment in the first instance court. 

Consequently, in these cases, in a trial with a final judgment, the appeal court:

i. Annuls for the second time the judgment of the first instance court; &
ii. Gives a final resolution to the case.
 

Question 

What interpretive method has applied the High Court?

· Judgment of the United Colleges no.979/2000 
[Heirs of Mane Zalli v. the heirs of Ahmet Duli, etc.;]
[Object of the lawsuit: The claiming of inheritance, based on the Article 350 of the Civil Code]
		
In the above circumstances, is discussed if in the application of the Article 467/a of the Code of Civil Procedure, the appeal court in the same judgment, so the same judging body, annuls for the second time the judgment of the first instance court and the same judging body again, judges the case as first instance in the same judgment, or annuls only the judgment of the first instance court, while the judgment as first instance is done separately, even with another judging body. The Article 467/a envisages that, “when the Appeal Court annuls the judgment, it cannot restitute the case for re-judgment for the second time, but judges it as first instance court.” 

The term “Appeal court” in the above provision is used in the procedural meaning, not in the institutional meaning, and considered this way it means “judging body of the court”. 

Consequently, when the provision is expressed that the Appeal Court examines by itself the case in the first instance, this means that the case is judged by the same judging body without interrupting the judgment. 

The expression “as first instance court” does not mean that in these cases the court of appeal is presented as the first instance court, but that just like in the case that is anticipated by the Article 465 of this Code, even in the case of the application of the Article 467/a, the court of appeal may repeat completely or partially the judicial investigation. 

On the contrary, if the legislator would have as intention that the court of appeal in this case would judge in the first instance, then it had to anticipate even the right of an appeal versus the judgment of this court, something it has not done. 

Additionally, by means of this provision, the legislator has had as intention to make judicial economy, so to reduce trial delays. 

If is accepted the opposite, so, if is accepted that in the application of the Article 467/a, when the case is judged for the second time from the court of appeal, are done two judgments, one judgment as court of appeal and a second judgment as a first instance court, something that does not exclude the judgment of the case from another judging body, then the judgment would be delayed in the same way if the case after the annulment from the court of appeal would be sent for rejudgment in the first instance court. 

Consequently, in these cases, in a trial with a final judgment, the appeal court:

iii. Annuls for the second time the judgment of the first instance court; &
iv. Gives a final resolution to the case.
 

Question 

What interpretive method has applied the High Court?


· Judgment of the Constitutional Court no. 20/2008 
[Applicant: Qamila Spahija] 
[Object of the lawsuit: Abrogation of judgment no.20, date 7.4.2006 of the United Colleges of the High Court, (Counseling Chamber).]

The Civil College of the High Court, in the case under judgment, is referred only to the Article 445 of the Code of Civil Procedure and has come in the conclusion that: 

· The applicant, has presented the review request beyond the one-year term from the day when the judgment came into effect.
In the case under judgment, is considered necessary to be focused on some moments that have to do with the interpretation of procedural law which is attribute of the courts of the judicial system and of the organs that apply it.

In the case under judgment, this court considers that it is essential to confront the content of the Article 445 of the Code of Civil Procedure with the contents of provisions of the third title that elaborate the institute of review (Articles 494-498), specifically with the content of the Article 496 of this Code. 

These two provisions differ from each other because: 

(iv) Article 445 sanctions preclusiveness (the term) of appeal as a procedural instrument for all kinds of appealing including even the request for review, considering that it finds space in the first title of the third part of the Code, while the Article 496 sanctions the legal term only in relation to the review request that finds place in the third title of the third part of the Code; 
(v) Article 445 defines only the one-year appeal from the declaration of the judgment, while the Article 496 defines the one-year term from the day when appear the cause for review; 
(vi) Article 445 does not intend to establish the term for appeal, while the Article 496 specifies the 30-day deadline as a determinant element from the day when the party has received information on the cause of review.

As above mentioned, in cases of the presentation of the request for the review of the in effect judgment: 

· Article 445 of the Code of Civil Procedure has to be applied in harmony with the Article 496 of this Code in relation to the one-year preclusive term. 

So, this term is calculated either from the moment when is declared the judgment that is appealed or from the moment when takes final form the judgment that explains the cause of review anticipated by the Article 494 of the Code of Civil Procedure. 

If it would not be interpreted this way, Article 445 of the Code of Civil Procedure the way it is written would be non-applicable, narrowing the spaces to the individual to have access to the court and to exploit the extraordinary procedural instrument of the request for review.

The same attitude has had even the United Colleges of the High Court by the judgment no. 8, date 24.3.2005...”


Question 

What interpretive method has applied the Constitutional Court?


Compulsory literature

· Berberi, Sokol, Legal reasoning and writing, School of Magistrates, Edition, 2012;  
· Comparative view on Civil Procedure, Alessandro Simoni, Sokol Sadushi, Sokol Como, Sch.Mag. edit.2006, pp. 16-26, 44-64;

· Berberi, Sokol, Legislator and judicial interpretation, published on Jeta Juridike journal, edition of the School of Magistrates, no. 3, 2014.

Referred judgments of the Constitutional Court and of the High Court

· Judgments of the Constitutional Court: 
· 55/2015; 
· 11/2008; 
· 7/2016 (interpretation of the Article 70/4 of the Constitution); 
· 25/2009; 
· 31/2009; 
· 2/2005; 
· No.20/2008; Applicant:  Qamila Spahija; Object of the lawsuit: Abrogation of judgment no.20, date 7.4.2006 of the United Colleges of the High Court, (Counseling Chamber).
· Judgments of the High Court: 
· 1029/2000; 
· 979/2000; 
· 14/2001;
· Judgments of the ECtHR: 
· Case Delijorgji v. Albania, 2015.


Recommended literature 


· L.Omari, The application of law, Principles and institutions of public law, pp. 335-354.

· The Judge in a Democracy, (Aharon Barak); Publication of the School of Magistrates,2017.
· Francesco Galgano, Interpretation of law, Private law, Luarasi, 2006, pp. 90-96.


Internet References

http://www.legjslacionishqiptar.gov.al
http://www.gjykatakushtetuese.gov.al
http://www.gjykataelarte.gov.al
https://hudoc.echr.coe.int/


Topic 3/ fifth week: Jurisprudence as binding force: precedent; ratio decidenti; obiter dictum, (2 classes)


Abstract/Course description 

In this topic is going to be elaborated: 

1. Jurisprudence in the meaning of the entirety of judgments given in a certain period, in a certain field; judicial system and decision – making; 
2. The elements of judicial judgment; 
3. The binding force of judicial judgments and cases of compulsory precedent; 
4. The elements of the binding force of judicial judgments and their kinds; 
5. Ratio decidenti & obiter dictum.

Lecturer: Sokol Berberi


Topic 3/sixth week: Structure and standards of the judgments of international courts, ECtHR and ECJ, (2 classes)	


Abstract/Course description 

ECtHR and ECJ judgments are elaborated in the practical aspect, being focused on the authority they have: 

i. On the internal system; 
ii. On kinds of judgments; 
iii. On the binding or persuasive authority; 
iv. On the argumentation structure; &   
v. On the argumentation methods; 
vi. On the ways of reference in the judicial practice. 

Self-study questions

1. What are the criteria that determine the binding authority of jurisprudence?
2. What is the meaning of precedent and how much is applied in judicial practice?
3. What is the difference between ratio decidenti and obiter dictum?
4. What are the elements of the judgments of the ECtHR and of the ECJ?
5. What is the binding force of the judgments of the ECtHR and of the ECJ and how much do they refer to judicial practice?  

The main topics that will be elaborated


· The elements of judicial judgment and the binding authority;
· The precedent in the judicial practice;
· The meaning and the difference between ratio decidenti and obiter dictum;
· The structure and elements of the judgments of the ECtHR and of the ECJ;
· The binding force of the judgments of the ECtHR and of the ECJ in the judicial practice. 
 
Methodology

· Discussion with candidates on cases of practice to assess their preliminary knowledge; 
· Presentation of the topic; 
· The giving of new knowledge; 
· Concentration on discussable cases in the practical plan related to jurisprudence and its binding authority and reference to cases of practice; 
· The making of questions to encourage critical thinking; 
· Cases of judicial practice to be studied out of the auditorium.



Exercise cases

· Judgment of the United Colleges no.1029/2000 
[Applicant: Partia e Bashkimit për të Drejtat e Njeriut; 
[Object of the lawsuit: Completion of the judgment of the United Colleges of the High   Court no. 643, date 11.5.2000, based on the Article 313 of the Code of Civil Procedure.]
			

“However, the United Colleges consider that, noticing the case under judgment, since in practice there are misunderstandings on the method of how will be resolved the consequences that derive from the execution of this judgment, that is annulled later with an in effect judgment, it is necessary that, in the meaning of the Article 314 of the Code of Civil Procedure, to be done by the United Colleges the explanation and the interpretation of judgment no. 643, date 11.5.2000 given by them, and, through this judgment that will be given on this purpose, to be offered a unified resolution for similar cases of judicial practice, under the following reasoning: 

In the former Code of Civil Procedure, in the Article 190/1 was anticipated explicitly that, “When the new judgment that is given after the abrogation, is different from the first judgment, that is executed completely or partially, the person who has profited is obliged to restitute all the benefits that has received from the execution of the judgment. ” 

Such a provision does not exist anymore in the Code of Civil Procedure in force, but this does not mean that cannot exist such a solution of the problem even under this new juridical regime.

Under the Article 1/1 of the Code of Civil Procedure, “The court cannot refuse to examine and to give judgments on cases presented for judgment, with the reasoning that the law is missing, is not complete, there are contradictions or is not clear.” 

Consequently, the resolution that has to be given cannot be different from the resolution that is offered in the above mentioned provision of the former Code of Civil Procedure. 

Question 

· Is there any concrete provision in the Code of Civil Procedure in force that can offer such a resolution for similar cases? 

Referring to the Article 319/2 of the Code of Civil Procedure that anticipates consequences from the abrogation of the judgment that is given in temporary execution, is found this regulation:

“If after the abrogation of the first judgment the lawsuit is refused and the judgment takes an in effect form, the winner of the trial is obliged to restitute to the other party everything received through the temporary execution of the first judgment.” 

Through the logical interpretation of this provision, is concluded that: 

ii. The resolution of consequences that derive from the execution of a compulsory judgment, that is abrogated later with an in effect judgment, cannot be different from the resolution of consequences derived from the temporary execution of a judgment that has not taken an in effect form, that is abrogated later by an in effect judgment.”

Question 

· What is the rule or the authoritarian/binding interpretation concluded by the High Court in this judgment? 
· Does this rule have the authority of binding precedent? 
· Does this rule have obiter dictum arguments?


1. Types of memorandum; 
2. The process of searching and drafting; 
3. The structure; 
4. Fables/facts; 
5. Cases; 
6. Argumentation/analysis; 
7. Paragraphs; 
8. Conclusion; 
9. Language. 	

Self-study questions

1. How is organized the legal memorandum and its kinds?
2. Which are the elements and how should they be ranked?
3. How is advisory legal writing different from persuasive legal writing?
4. What do we understand with the PRAP method and how is it applied in practice?
5. For what serves counter-analysis and how is elaborated?  

The main topics that will be elaborated 

· Legal memorandum, its kinds;
· Organization and structure;
· Kinds of legal writing; advisory/ persuasive memorandum;
· PRAP method; 
· Counter-analysis: meaning, importance, development.
			
Methodology

· The evaluation and the discussion of the assignment done out of the auditorium; 
· The presentation of the topic, the sharing of new knowledge, concentration on discussable matters in the practical plan; 
· The elaboration of the elements of memorandum through concrete cases and the active participation of candidates for magistrate to school; 
· The writing and re-writing of specific parts of the memorandum in class; 
· The elaboration and correction of memorandum in class; 
· Discussions on specific matters and Socratic method; 
· Assignments to be done out of the auditorium;
· The explanation of the elements of counter-analysis in a legal memorandum through the concrete cases and active participation of candidates in class; 
· The writing and re-writing of specific parts of the memorandum in class; 
· The elaboration and correction of memorandum in class; 
· Discussions on specific matters and Socratic method; 
· Assignments to be done out of the auditorium.


Cases 

· CRIMINAL CASE 


Circumstances of the case  

M.D left from the military unit and spent two nights in the village of Vranishte. 

On the first night, on 26.4.2008, M.D entered the yard of F. P’s house, knocked on the window of the room where the sister-in-law of F.P, S.P was sleeping, and since no one answered, he tried to break down the door to enter into her room by force.  

At this time, S.P called F.P for help. F.P woke up, took the gun, but when he came out, he did not see anything, because M.D at this time was gone.

The second night, F.P climbed to the ceiling of the room where his sister-in-law slept and stood guard at gunpoint. After a few hours he heard knocking on the glass and when he extended his head he saw a stranger, who was M.D.

The latter knocked on the window two more times, but since no one answered, he went to the door of the room intending to kick it down and enter. 

At this moment S.P, who did not have her husband at home, called for help her brother-in-law. He immediately shouted loudly to M.D to stop.

For a few moments M.D was confused and stood as stunned. Then, immediately, he turned in the opposite direction to the door trying to run away

However, F.P, being at close range, fired the gun, but M.D took the first step. After these actions F.P went down from the ceiling, checked through the yard, but did not see anyone. 

However, he continued to stand outside again, sitting there as a guard until dawn.

The next morning F.P saw a man overturned in a cornfield about 100 meters from the house.

In order not to violate the traces, he did not approach him, but immediately returned sending people to inform the police. 

Later was identified that the victim was M.D, a resident of Golaj village in the city of Kukes.

1. Prosecution initiates the criminal case against F.P on the charge of Premeditated Murder, provided by Article 78 of the Criminal Code.
1. F. P’s lawyer claimed that the latter committed  murder in the excess of the limits of necessary protection, and must be held accountable under Article 83 of the Criminal Code.

1. Analyze the claims based on PRAP method. 
1. Identify and elaborate counter-arguments. 



· CIVIL CASE  


Circumstances of the case  

Persons A and B are brothers-in-law, since their wives are sisters. 

Person A and his wife are immigrants and work and live temporarily abroad. 

Person A claims that he, together with person B and their spouses, have verbally agreed to jointly build a business facility in Tirana, on B’s property, where the person A would finance the construction of the facility, while the person B would provide the land.

Since the person B was the owner of the land and lived with his family in Tirana, the whole practice of obtaining a building permit for the facility was done on behalf of B.

After the completion of the construction, the building was registered in the Office for the Registration of Real Estates in the name of person B and was used by him renting it for business activity

Person A requested from person B half of the rent of the building claiming that they were co-owners of the building, but person B refused on the grounds that he was the owner of the building and person A had no right over it

Person A has filed a lawsuit in court seeking B’s obligation to recognize him as a co-owner of the building and to give him half of the rent from the day it begins to be used. 

To support his claims, he has presented as evidence: 

· Some money transfer mandates in person B’s account; 
·  The testimony of his wife; &  
· Has argued that person B could not afford to build the facility by himself, because: 
1. He was on social assistance; 
1. His wife was unemployed; &  
1. His children are small and go to school.


a. Analyze the claims based on PRAP method; 
b. Evidence the case presented to the court and the arguments for and against, based on the applicable law; 
c. Identify and elaborate counter-arguments.


Compulsory literature

· Berberi, Sokol, Legal reasoning and writing, School of Magistrates, Edition, 2012; 
· Lecture prepared by Idlir Peçi;
· Civil, criminal and administrative procedural provisions. 

· Judgments of the Constitutional Court, of the High Court and of other courts referred by the lecturer

· Judgments of the United Colleges of the High Court: 979/ 2000 (civil)
· Judgments of the Constitutional Court: 20/2008, 7/2016.




Recommended literature 

· Francesco Galgano, Interpretation of law, Private law, Luarasi, 2006, pp. 51-57.
· Comparative view on the Civil Procedure, Alessandro Simoni, Sokol Sadushi, Sokol Como, School of Magistrates edition, 2006, pp. 47-54.
· Stavileci, Esat, Judicial thinking and writing, Kosovo Academy of Sciences and Arts, Prishtinë, 2013. 
· Legal Analysis and Writing [Putman, William H.], Sec. Edit., 2003, pp. 27-49, Library of Parliament.
· Legal Writing: The Strategy of Persuasion [John White, Norman Brand], Publisher: St. Martin's Press, Inc., New York, 1994, pp. 41-59, Library of Parliament.


Internet References

· http://www.legjslacionishqiptar.gov.al
· http://www.gjykatakushtetuese.gov.al
· http://www.gjykataelarte.gov.al
· https://hudoc.echr.coe.int/

Topic 5/ twelfth week: Elements of the judicial judgment: the meaning and the difference of arguments on cases of fact and of law, (2 classes)


Abstract/Course description 


· Legal requirements and the standards of reasoning of the court decision; 
· The content/ elements; 
· Facts that are presented to the judicial process; 
· The legal basis on which is based the resolution of dispute; 
· The analysis of accepted evidences; 
· Reasons for the non-acceptance of other evidences; &  
· The method for the resolution of disputes;

a. The arguments of the reasoning part based and logically related, respecting the rules of procedure and the rules of fair thought should be: 

·  Sufficient to support and accept the commanding part; 

b. The conclusions of the reasoning part should be based on: 

· Legal acts; &  
· Principles that characterize the sound and logical opinion; &   
· Rules that characterize the sound and logical opinion; 

c. The content of the judgment has to be/have: 

· Coherent, (excluding every open/hidden counter-saying or contradiction);
· Predictable within the framework of the united approach of judicial practice; 
· Complete; &  
· An understandable logical continuation.
					

Topic 5/ thirteenth week: Summary of the judicial case (briefing a case), (2 classes)  	

		
Abstract/Course description 


The summary of the judicial case elaborates: 

a. The capacity of the magistrate to know and identify the main elements of the judicial judgment; 
b. The capacity of the magistrate to evaluate critically: 

· The main facts; 
· The procedural history;   
· Cases discussed;  
· The applied law;
· The main arguments used by the court; & 
· Conclusion. 

c. The summary of judicial cases, as the case may be, serves as reference for the:  

· The analysis and interpretation of law; &  
· Legal argumentation considering similar cases, (the precedent). 


Self-study questions

1. What are the standards for organizing and writing the elements or parts of a court decision?
2. How is written the part of the fable or the circumstances of the fact?
3. What are the criteria for formulating and ranking arguments?
4. How to distinguish arguments related to matters of fact from those related to law?
5. How is summarized a court decision and what is its significance? 

The main topics that will be elaborated 

· Elements of court decision and standards of formulation and ranking;
· Standards of the ECtHR;
· The difference between the arguments of fact and those of law;
· The importance of discussing an issue or issues;
· The summary of a court decision and its importance. 

Methodology

· Reminder to make links to the previous lecture; 
· Presentation of the topic, why it is important to develop the ability to summarize a decision or court case;  
· Focusing on contentious issues in the practical plan; 
· Providing examples from case law, domestically and internationally; &  
· Identification of problems encountered in practice; 
· Cases from case law to be studied outside the auditorium and to prepare for the next seminar.

Written assignment

The elements of the judicial judgment: Judgment summary

Judgment summary (up to 1500 words) has to have:

1. The title of the judgment: 
· The kind of the judgment; 
· The court that has issued the judgment; 
· The number and date of the judgment.
2. Facts on which is presented the legal dispute to the court; 
3. The procedural history of the case: 
· What has happened in the first instance court? 
· What has happened in the court of appeal?
4. Claims of the parties;
5. Cases presented for resolution to the court;
6. The essential arguments of the court, (arguments of the majority);
7. Conclusion: 
· Rules imposed by the court;
· Authoritative judicial interpretation established by the court. 
8. Methods of interpretation used by the court.
This assignment will be assessed maximally with 15 points.  The judgment will be elected among the unifying judgments of the High Court.

Compulsory literature

· Berberi, Sokol, Legal reasoning and writing, School of Magistrates, Edition, 2012;  
· Lecture prepared by Idlir Peçi;
· Civil, criminal and administrative procedural provisions. 

· Judgments of the Constitutional Court, of the High Court and of other courts referred by the lecturer
· Judgments of the Constitutional Court: 29/2015, 32/2015, 40/2015, 27/2013.
· Judgments of the High Court: no.269, date 24.5.2012, (Sigal Association v Association Real X’ ltd.,); 
· Unifying Judgment no.1, date 25.1.2007 (criminal). 

Recommended literature 

· Francesco Galgano, Interpretation of law, Private law, Luarasi, 2006.
· Comparative view on the Civil Procedure, Alessandro Simoni, Sokol Sadushi, Sokol Como, School of Magistrates edition, 2006. 
· Legal Analysis and Writing [Putman, William H.], Sec. Edit., 2003, pp. 27-49, Library of Parliament.

Internet References

· http://www.legjslacionishqiptar.gov.al
· http://www.gjykatakushtetuese.gov.al
· http://www.gjykataelarte.gov.al
· https://hudoc.echr.coe.int/



Topic 6/ fourteenth week: Legal logics and reasoning, (2 classes)

Abstract/Course description 

1. Legal reasoning and syllogism; 
2. Logical premises in reasoning; 
3. Deductive legal reasoning;  
4. Inductive legal reasoning;  
5. Legal reasoning by analogy;  
6. Logical errors in reasoning. 

For a syllogism to be valid, it must be logically impossible for its premises to be true and its conclusion to be untrue. 

In other words, a syllogism is valid if, given the veracity of its premises, the conclusion logically follows what must also be true. 

In practice we often encounter arguments, which at first glance seem valid, but are logically wrong. 

Learning how these wrong arguments can be identified and avoided can greatly strengthen the ability of legal writing and reasoning, helping in the support of common sense.  


Topic 6/ fifteenth week: The clarity of language in legal reasoning, (2 classes)


Abstract/Course description 

1. Clarity of legal writing; 
2. Rules and recommendations for the clarity of legal language; 
3. The importance of legal writing and language skills; 
4. Ambiguities; 
5. Recommendations for sentences and paragraphs; 
6. Selection and use of words;  
7. Grammar and punctuation, etc.

Self-study questions
 
1. What is the meaning of common sense in the practice of the writing of judicial judgments?
2. How are used deductive and inductive methods in the formulation of judicial arguments?
3. What are the logical mistakes and how to identify them?
4. What are the standards and recommendations for the judicial language?  




The main topics that will be elaborated 

· Common sense in the writing of judicial judgments;
· Arguments on the basis of deductive and inductive methods;
· Logical mistakes and methods for their identification;
· Standards and recommendations for the judicial and legal language. 


Methodology

· Evaluation and discussion of the assignment elaborated out of the auditorium; 
· Presentation of the topic; 
· The importance of logics in legal reasoning; 
· The identification of logical premises in legal argumentation illustrated with cases of practice; 
· Logical mistakes in reasoning and the evaluation under a critical method of judicial cases; 
· Questions-answers, (Socratic methods); 
· Assignment on the logical analysis of cases of practice out of the auditorium;
· Evaluation and discussion of the assignment elaborated out of the auditorium; 
· Presentation of the topic; 
· The giving of new knowledge; 
· Focusing on discussable issues in the practical plan; 
· The giving of examples of legal writings and the evaluation in auditorium if are respected the requirements on clarity; 
· Cases of judicial practice to be studied out of the auditorium so that to be prepared for the future seminar.

Exercise

Identify the logical errors in argumentation in the following judicial cases. Rewrite the circumstances of the fact in the following court decisions, respecting the recommendations on legal language:

· Criminal case 

F.B v Prosecution, (Judgment of the First Instance Court of Shkoder, no.456, date 20.11.2008).

· Civil case  

R.I etc., v P.I, (Judgment of the First Instance Court of Vlore, no.1550, date 16.7.2007).

Exercise

Rewrite the following paragraphs respecting the recommendations for the drafting of paragraphs. 



· Criminal case 

Interrogated during the preliminary investigation phase, defendant S.R stated that he has been a user of cocaine for a long time and on 18.10.2016, around 03:00 he was on a motorcycle returning home with his brother, the citizen A. R after they had closed the bar they had together. 

Along the way they saw the police services which signaled them to stop and exactly in those moments the defendant stated that, he threw the narcotics he had with him, for he was afraid that they might find it in his body. 

The defendant S.R also stated that his brother A.R was not a narcotics user and was not aware that the defendant had narcotics with him. 

Regarding the amount of narcotics, the defendant stated that he had it in his possession, but it was for personal use and that he bought it from a citizen whose name he did not remember in the Lapraka area.

· Civil case  

The defendant in the first lawsuit and in the main intervention (hereinafter referred to as “the defendant”), H.K, has benefited under the law no. 7501, date 19.7.1991, on the land, an arable land area of ​​3,000 (three thousand) m2, in Spitallë, Durres, which she acquired as a former employee of the Agricultural Enterprise (AE).

At the time of the acquisition of the land, according to the relevant act, the respondent K had in the marital status only her daughter, F.K, after she was divorced from her ex-husband, A.K, who had the parental responsibility for the other child, the son E.K (judgment no. 1520, date 6.10.1997 of the First Instance Court of Durres). 

Given that the property acquired by the respondent H.K was arable land and it was acquired at the time when she was in the same marital status with her daughter, the respondent in the first lawsuit in this trial, F.K, on ​​this immovable property is established a co-ownership between members of the agricultural family (respondents H.K and F.K), in the meaning of Articles 222 e 223 of the Civil Code.


Compulsory literature

· Berberi, Sokol, Legal reasoning and writing, School of Magistrates, Edition, 2012;  
· Lecture prepared by Idlir Peçi.

Recommended literature 

· Pirdeni, Luan, Introduction to Logics, Koçi Edit., 2008;
· Review in clarity, Academic writing, S. Barnet, P. Bellanca, M. Stubbs, edit. ISP & Dita 2000, 2008, pp.105-143.

Internet References

· http://www.legjslacionishqiptar.gov.al
· http://www.gjykatakushtetuese.gov.al
· http://www.gjykataelarte.gov.al
· https://hudoc.echr.coe.int/

 

SEMESTER II 


Topic 7/sixteenth week: The composition of a convincing legal memorandum: strategy (advocacy writing memo), (2 classes)   

Topic 7/ seventeenth week: Kinds of a convincing legal memorandum: organization and composition, (2 classes)  

Abstract/Course description 


The strategy of a convincing legal reasoning, to be successful, has to meet the following criteria: 

1. It must show the ability to analyze the facts presented by the question; 
2. It must show the ability to select relevant (key) facts between irrelevant facts and distinguish the points that make the matter decisive; 
3. It must show the knowledge and understanding of: 
· relevant principles and theories of law; 
· their relationship with each other; &   
· their qualifications and limitations; 
4. It should highlight the ability to apply the law to the given facts and to logically come, as a lawyer, at a conclusion supported by the chosen premises; 
5. It must fully state the reasons that support the conclusions reached; 
6. (Though it must be complete), it should not provide excessive information or discuss legal doctrines that are not necessary or unrelated to the solving of the problem. 

Self-study questions

1. What is the meaning of convincing legal writing?
2. What is the strategy of convincing legal writing?
3. How is organized and drafted the convincing legal writing/act? 
4. What are the kinds of convincing legal writing?
5. How is done the counter-analysis in convincing legal writing?  




The main topics that will be elaborated 

· The meaning of convincing legal writing;
· The strategy for the composition of convincing legal writing;
· The kinds of convincing legal writing;
· The process of the composition of convincing legal writing and relevant recommendations.


Methodology

Characteristics of a convincing legal memorandum: 

· Strategy; 
· Treatment of the elements of the memorandum through concrete cases and active participation of candidates for magistrate in class; 
· The writing and rewriting of specific parts of the memo in class; 
· The active directing and correcting of the memo in class; 
· Discussions on specific issues and Socratic method; 
· Assignments to be done out of the auditorium.


· Criminal case 

B.D works as an IT specialist for INS bank. 

At the same time, he is executive director and shareholder in a small pharmaceutical company together with his friend E.M, who de facto manages the company. 

The company in question has a bank account in the INS bank and E.M is the only person authorized to carry out transactions in this account. 

The persons in question were involved in the illegal sale of pseudo-ephedrine [footnoteRef:32], supplying C.D and D.K with significant amounts of this substance, who used it to produce methamphetamine.  [32:  Pseudo-ephedrine is used as an ingredient in anti-allergy and anti-influenza drugs, but at the same time it is one of the main constituents of the illicit narcotic substance, methamphetamine. ] 


C.D and D.K traded the further processed substance in Albania, but also smuggled significant quantities in Greece. 

B.D and E.M found it easy to make the necessary supplies to keep this activity afloat, as they had a regular license to import pseudo-ephedrine, for their company needs. 


In fact, B.D and E.M abused with the terms of license because they imported pseudo-ephedrine in quantities much larger than the needs of the pharmaceutical company and sold it under conditions not authorized by law and the relevant license. 

As an IT specialist at INS Bank, B.D made it possible to open a fake bank account at this bank, in order to deposit the money earned from the illegal sale of pseudo-ephedrine. 

The account was further freely administered by B.D to authorize various transfers of deposited money.   

For what criminal offenses are B.D and E.M responsible?

Prepare in the written form the legal memorandum based on the requirements of the convincing legal reasoning:

· The claim of the prosecutor;
· Defense of the accusation in court;
· Defense of the defendant in court.


Compulsory literature

· Berberi, Sokol, Legal reasoning and writing, School of Magistrates, Edition, 2012;  
· Lecture prepared by Idlir Peçi;
· The structure and the organization of the legal argument, by S. Berberi;
· Civil, criminal and administrative procedural provisions; 
· Judgments of the Constitutional Court and of the High Court referred by the lecturer.

Recommended literature 

· Legal Analysis and Writing [Putman, William H.], Sec. Edit., 2003, pp. 27-49, Library of Parliament.
· Legal Writing: The Strategy of Persuasion [John White, Norman Brand], Publisher: St. Martin's Press, Inc., New York, 1994, pp. 41-59, Library of Parliament.

Internet References


· http://www.legjslacionishqiptar.gov.al
· http://www.gjykatakushtetuese.gov.al
· http://www.gjykataelarte.gov.al
· https://hudoc.echr.coe.int/  

Topic 8/ eighteenth week: The writing of judicial acts: lawsuits, (2 classes)	
		

Topic 8/ nineteenth week: The writing of judicial acts: acts of the prosecutor, (2 classes)

Abstract/Course description


Judicial acts, lawsuits and acts of the prosecutor will be treated and discussed in these directions:

1. Requirements of the law; 
2. The elements that the act must contain; 
3. Clear structure;  
4. The ordering of elements logically and clearly; 
5. Presenting the circumstances of the fact clearly; 
6. The evidencing of necessary facts; 
7. Identification of the issue or issues that are raised for resolution; 
8. Determination of the legal basis or of the legal cause; 
9. Clarification of the meaning of law; 
10.  Elements of legal cause; 
11. Reference to relevant jurisprudence, (jurisprudential precedent); 
12. Complete, clear, and logical argumentation; 
13. Conclusion as a logical consequence of argumentation; 
14. Clear and complete request addressed to the court; 
15. Clear and correct division of paragraphs; 
16. Logical ordering of paragraphs; 
17. Clear and uniform language; 
18. Correct use of legal terms.

Topic 8/ twentieth week: The writing of judicial acts: appeals, (2 classes)


Abstract/Course description 

Judicial acts, appeals in civil, criminal and administrative areas, will be treated and discussed in these directions: 

1. Requirements of the law; 
2. The elements that the act must contain; 
3. Clear structure;   
4. The ordering of elements logically and clearly; 
5. Presenting the circumstances of the fact clearly; 
6. The evidencing of necessary facts; 
7. Identification of the issue or issues that are raised for resolution; 
8. Determination of the legal basis or of the legal cause; 
9. Clarification of the meaning of law; 
10. Elements of legal cause; 
11. Reference to relevant jurisprudence, (jurisprudential precedent); 
12. Complete, clear, and logical argumentation;  
13. Conclusion as a logical consequence of argumentation; 
14. Clear and complete request addressed to the court; 
15. Clear and correct division of paragraphs; 
16. Logical ordering of paragraphs; 
17. Clear and uniform language; 
18. Correct use of legal terms.


Self-study questions

1. What are judicial acts and persuasive writing requirements?
2. What are the elements and standards for drafting lawsuits in judicial practice?
3. What are the elements and standards for drafting prosecutorial acts in judicial practice?
4. What are the elements and standards for drafting appeals in judicial practice?


The main topics that will be elaborated 

· Judicial acts and persuasive writing requirements;
· Standards for drafting lawsuits in judicial practice;
· Standards for drafting prosecutorial acts in judicial practice;
· Standards for drafting appeals in judicial practice.

Methodology

· Treatment of elements of lawsuits or complaints through concrete cases and active participation of candidates for magistrate in class; 
· Writing and rewriting of specific parts of these acts in class; 
· Active directing and correcting of draft acts in class; 
· Discussions on specific issues and Socratic method; 
· Assignments to be done out of the auditorium.

· Topics for this week are as follows: 

· The drafting of procedural acts; 
· Lawsuits or civil appeals; 
· Acts of the prosecutor and criminal appeals; & 
· Administrative lawsuits and appeals. 

· The attention or focus, according to the object of this subject, is on:

· Acts of an argumentative and persuasive nature. 

· Some of the issues for discussion are:

· Legal requirements for drafting procedural acts, (civil/criminal/administrative); 
· Procedural requirements for drafting procedural acts, (civil/criminal/administrative);
· Standards for the structure and elements of these acts;
· Standards for the reasoning of these acts in court practice;
· Recommendations for increasing the quality and persuasive force of procedural acts;
· Presentation of the factual circumstances and issues in the procedural acts;
· Analysis and elements of the legal basis or legal cause;
· Legal language in procedural acts.

To candidates will be sent, at least three days in advance, some models of procedural acts in civil, criminal and administrative field. 

For the legal basis, they will be oriented to some of the provisions, which determine the content and elements that should include the relevant procedural acts. 

From candidates is expected a preliminary preparation. 

Each group will be divided into 6 subgroups (4-5 candidates for subgroup), (two subgroups for each field): 

(i) Civil field; 
(ii) Criminal field; &  
(iii) Administrative field. 

From subgroups in the respect of fields, assuming that the legal requirements are already known to candidates will be asked to critically analyze:  

· Models of attached acts, according to respective field. 


At the meeting in auditorium, will be presented, according to the field of the subgroup:

· Legal requirements; &   
· Remarks and recommendations for models sent to them beforehand. 

Compulsory literature

· Berberi, Sokol, Legal reasoning and writing, School of Magistrates, Edition, 2012;  
· Authoritative commentaries on Codes;  
· Comparative view on the Civil Procedure, Alessandro Simoni, Sokol Sadushi, Sokol Como, School of Magistrates edition, 2006; 
· Civil, criminal and administrative procedural provisions; 
· Judgments of the Constitutional Court, of the High Court and of other courts referred by the lecturer.

Recommended literature 

· Stavileci, Esat, Judicial thinking and writing, Kosovo Academy of Sciences and Arts, Prishtinë, 2013. 
· Legal Analysis and Writing [Putman, William H.], Sec. Edit., 2003, pp. 27-49, Library of Parliament.

Internet References

· http://www.legjslacionishqiptar.gov.al
· http://www.gjykatakushtetuese.gov.al
· http://www.gjykataelarte.gov.al
· https://hudoc.echr.coe.int/

Topic 9/ twenty-first week: The writing of judicial sentences: civil first instance court, (2 classes)
Topic 9/ twenty-second week: The writing of judicial sentences: criminal first instance court, (2 classes) 
Topic 9/ twenty-third week: The writing of judicial sentences: administrative first instance court, (2 classes)
Topic 9/ twenty-fourth week: The writing of judicial sentences: intermediate decisions, (2 classes)  

Abstract/Course description 


1. Judicial acts; &  
2. First instance judicial sentences in the: 
· Civil field; 
· Criminal field; &  
· Administrative field; - will be treated and discussed in these directions: 

1. Requirements of the law; 
2. The elements that the act must contain; 
3. Clear structure;  
4. The ordering of elements logically and clearly; 
5. Presenting the circumstances of the fact clearly; 
6. The evidencing of necessary facts; 
7. Identification of the issue or issues that are raised for resolution; 
8. Determination of the legal basis or of the legal cause; 
9. Clarification of the meaning of law; 
10. Elements of legal cause; 
11. Reference to relevant jurisprudence, (jurisprudential precedent); 
12. Complete, clear, and logical argumentation; 
13. Conclusion as a logical consequence of argumentation; 
14. Clear and complete request addressed to the court; 
15. Clear and correct division of paragraphs; 
16. Logical ordering of paragraphs; 
17. Clear and uniform language; 
18. Correct use of legal terms.

Self-study questions

1. What are the requirements and standards for the reasoning of judicial sentences of the first instance civil court?
2. What are the requirements and standards for the reasoning of judicial sentences of the first instance criminal court?
3. What are the requirements and standards for the reasoning of judicial sentences of the first instance administrative court?
4. What are the requirements and standards for the reasoning of intermediate judicial sentences?

The main topics that will be elaborated 

· Requirements and standards for the reasoning of judicial sentences of the first instance civil court;	
· Requirements and standards for the reasoning of judicial sentences of the first instance criminal court;
· Requirements and standards for the reasoning of judicial sentences of the first instance administrative court;	
· Requirements and standards for the reasoning of intermediate judicial sentences.											
Methodology


· The evaluation and the discussion of the assignment done out of the auditorium; 
· The presentation of the topic, the sharing of new knowledge, concentration on discussable matters in the practical plan; 
· Treatment of elements of judicial acts through concrete cases and active participation of candidates for magistrate in class; 
· Writing and rewriting of specific parts of judicial acts in class; 
· Active directing and correcting of   acts in class; 
· Discussions on specific issues and Socratic method; 
· Assignments to be done out of the auditorium.

· Topics for this week are as follows: 

· The drafting of procedural acts; 
· Judicial sentences of the first instance civil, criminal and administrative courts. 

· The attention or focus, according to the object of this subject, is on:

· Acts of an argumentative and persuasive nature. 

· Some of the issues for discussion are:

· Legal requirements for drafting procedural acts, (civil/criminal/administrative); 
· Procedural requirements for drafting procedural acts, (civil/criminal/administrative);
· Standards for the structure and elements of these acts;
· Standards for the reasoning of these acts in court practice;
· Recommendations for increasing the quality and persuasive force of procedural acts;
· Presentation of the factual circumstances and issues in the procedural acts;
· Analysis and elements of the legal basis or legal cause;
· Legal language in procedural acts.

To candidates will be sent, at least three days in advance, some judicial sentences of the first instance civil, criminal and administrative courts. 
	
For the legal basis, they will be oriented to some of the provisions, which determine the content and elements that should include the relevant procedural acts. 

From candidates is expected a preliminary preparation. 

Each group will be divided into 6 subgroups (4-5 candidates for subgroup), (two subgroups for each field): 

(i) Civil field; 
(ii) Criminal field; &  
(iii) Administrative field. 

From subgroups in the respect of fields, assuming that the legal requirements are already known to candidates will be asked to critically analyze:  

· Models of attached acts, according to respective field. 


At the meeting in auditorium, will be presented, according to the field of the subgroup:

· Legal requirements; &   
Remarks and recommendations for models sent to them beforehand.  

Compulsory literature

· Berberi, Sokol, Legal reasoning and writing, School of Magistrates, Edition, 2012;  
· Authoritative commentaries on Codes;  
· Comparative view on the Civil Procedure, Alessandro Simoni, Sokol Sadushi, Sokol Como, School of Magistrates edition, 2006; 
· Civil, criminal and administrative procedural provisions; 
· Judgments of the Constitutional Court, of the High Court and of other courts referred by the lecturer.




Recommended literature 

· Legal Analysis and Writing [Putman, William H.], Sec. Edit., 2003, pp. 27-49, Library of Parliament.
· Legal Writing: The Strategy of Persuasion [John White, Norman Brand], Publisher: St. Martin's Press, Inc., New York, 1994, pp. 41-59, Library of Parliament.

Internet References

· http://www.legjslacionishqiptar.gov.al
· http://www.gjykatakushtetuese.gov.al
· http://www.gjykataelarte.gov.al
· https://hudoc.echr.coe.int/  

Topic 10/ twenty-fifth week: Standards and the writing of sentences of reviewing courts (appeal court), (2 classes)

			
Topic 10/ twenty-sixth week: Standards and the writing of sentences of reviewing courts (criminal appeal court), (2 classes)

	
Topic 10/ twenty-seventh week: Standards and the writing of sentences of reviewing courts (administrative appeal court), (2 classes)
				

Abstract/Course description 

1. Judicial acts; &  
2. Judicial sentences of the appeal court in the: 
· Civil field; 
· Criminal field; &  
· Administrative field; - will be treated and discussed in these directions: 


1. Requirements of the law; 
2. The elements that the act must contain; 
3. Clear structure;  
4. The ordering of elements logically and clearly; 
5. Presenting the circumstances of the fact clearly; 
6. The evidencing of necessary facts; 
7. Identification of the issue or issues that are raised for resolution; 
8. Determination of the legal basis or of the legal cause; 
9. Clarification of the meaning of law; 
10. Elements of legal cause; 
11. Reference to relevant jurisprudence, (jurisprudential precedent); 
12. Complete, clear, and logical argumentation; 
13. Conclusion as a logical consequence of argumentation; 
14. Clear and complete request addressed to the court; 
15. Clear and correct division of paragraphs; 
16. Logical ordering of paragraphs; 
17. Clear and uniform language; 
18. Correct use of legal terms.

Self-study questions

1. What are the requirements and standards for the reasoning of judicial sentences of reviewing courts?
2. What are the standards for the reasoning of judicial sentences of civil appeal court?
3. What are the standards for the reasoning of judicial sentences of criminal appeal court?
4. What are the standards for the reasoning of judicial sentences of the administrative appeal court? 

The main topics that will be elaborated 

· Requirements and standards for the reasoning of judicial sentences of reviewing courts;
· Standards for the reasoning of judicial sentences of civil appeal court;
· Standards for the reasoning of judicial sentences of criminal appeal court;
· Standards for the reasoning of judicial sentences of the administrative appeal court.


Methodology


· The evaluation and the discussion of the assignment done out of the auditorium; 
· The presentation of the topic, the sharing of new knowledge, concentration on discussable matters in the practical plan; 
· Treatment of elements of judicial acts through concrete cases and active participation of candidates for magistrate in class; 
· Writing and rewriting of specific parts of judicial acts in class; 
· Active directing and correcting of   acts in class; 
· Discussions on specific issues and Socratic method; 
· Assignments to be done out of the auditorium.

· Topics for this week are as follows: 

· The drafting of procedural acts ; 
· Judicial sentences of civil, criminal and administrative appeal courts. 

· The attention or focus, according to the object of this subject, is on:

· Acts of an argumentative and persuasive nature. 

· Some of the issues for discussion are:

· Legal requirements for drafting procedural acts, (civil/criminal/administrative); 
· Procedural requirements for drafting procedural acts, (civil/criminal/administrative);
· Standards for the structure and elements of these acts;
· Standards for the reasoning of these acts in court practice;
· Recommendations for increasing the quality and persuasive force of procedural acts;
· Presentation of the factual circumstances and issues in the procedural acts;
· Analysis and elements of the legal basis or legal cause;
· Legal language in procedural acts.


To candidates will be sent, at least three days in advance, some judicial sentences of civil, criminal and administrative appeal courts. 

For the legal basis, they will be oriented to some of the provisions, which determine the content and elements that should include the relevant procedural acts. 

From candidates is expected a preliminary preparation. 

Each group will be divided into 6 subgroups (4-5 candidates for subgroup), (two subgroups for each field): 

(iv) Civil field; 
(v) Criminal field; &  
(vi) Administrative field. 

From subgroups in the respect of fields, assuming that the legal requirements are already known to candidates will be asked to critically analyze:  

· Models of attached acts, according to respective field. 

At the meeting in auditorium, will be presented, according to the field of the subgroup:

· Legal requirements; &   
· Remarks and recommendations for models sent to them beforehand. 


Compulsory literature

· Berberi, Sokol, Legal reasoning and writing, School of Magistrates, Edition, 2012;  
· Authoritative commentaries on Codes;  
· Comparative view on the Civil Procedure, Alessandro Simoni, Sokol Sadushi, Sokol Como, School of Magistrates edition, 2006; 
· Civil, criminal and administrative procedural provisions; 
· Judgments of the Constitutional Court, of the High Court and of other courts referred by the lecturer.


Recommended literature 

· Legal Analysis and Writing [Putman, William H.], Sec. Edit., 2003, pp. 27-49, Library of Parliament.
· Legal Writing: The Strategy of Persuasion [John White, Norman Brand], Publisher: St. Martin's Press, Inc., New York, 1994, pp. 41-59, Library of Parliament.


Internet References

· http://www.legjslacionishqiptar.gov.al
· http://www.gjykatakushtetuese.gov.al
· http://www.gjykataelarte.gov.al
· https://hudoc.echr.coe.int/
 

Topic 11/ twenty-eighth week:  Standards and the writing of sentences of the High Court (HC), (2 classes)


Abstract/Course description 

Judgments of the High Court such as: 

a. Foundation decisions; &  
b. Decisions on whether to go to a séance or not;  

will be treated and discussed in these directions: 

1. Requirements of the law, (jurisdiction review of the HC); 
2. The elements that the judgment must contain; 
3. Clear structure;  
4. The ordering of elements logically and clearly; 
5. Presenting the circumstances of the fact clearly; 
6. The evidencing of necessary facts in the function of the jurisdiction review of the HC; 
7. Identification of cases that are raised for resolution; 
8. Determination of the legal basis or of the legal cause; 
9. Clarification of the meaning of law; 
10. Elements of legal cause; 
11. Reference to relevant jurisprudence, (jurisprudential precedent); 
12. Complete, clear, and logical argumentation; 
13. Conclusion as a logical consequence of argumentation; 
14. Clear and complete request addressed to the court; 
15. Clear and correct division of paragraphs; 
16. Logical ordering of paragraphs; 
17. Clear and uniform language; 
18. Correct use of legal terms.

Topic 11/ twenty-ninth week: Standards and the writing of sentences of the Constitutional Court (CC), (2 classes)
Lecturers: Sokol Berberi , Amarildo Laçi,Edlira Petri

Abstract/Course description 


Articles 124, 132 and 145/2 of the Constitution express themselves clearly in relation to the binding force of decisions of the Constitutional Court on:

1. All constitutional organs; 
2. Public authorities; &  
3. Courts. 

· The implementation of the sentences of the Constitutional Court is a constitutional obligation; 
· They have general binding force and are final. 

As such, they constitute constitutional jurisprudence and have the effects of the force of law. 

This binding effect has to do: 

i. with the ordering part of the decision; &
ii. with the reasoning part of the decision. 

The binding effect extends to the essential arguments of the decision, that compose even the ratio decidendi, the elimination of which would make the decision, in its entirety, meaningless. 

Judgments of the Constitutional Court such as: 

a. Foundation decisions; &  
b. Decisions on whether to go to a séance or not;  

will be treated and discussed in these directions: 

1. Requirements of the law; 
2. The elements that it must contain; 
3. Clear structure; 
4. The ordering of elements logically and clearly; 
5. Presenting the circumstances of the fact clearly; 
6. The evidencing of necessary constitutional facts; 
7. Identification of the issue or issues that are raised for resolution; 
8. Determination of the legal basis or of the legal cause; 
9. Clarification of the meaning of law; 
10. Elements of legal cause; 
11. Reference to relevant jurisprudence, (jurisprudential precedent); 
12. Complete, clear, and logical argumentation; 
13. Conclusion as a logical consequence of argumentation; 
14. Clear and complete request addressed to the court; 
15. Clear and correct division of paragraphs; 
16. Logical ordering of paragraphs; 
17. Clear and uniform language; 
18. Correct use of legal terms.


Self-study questions

1. What are the standards of reasoning of the admissibility decisions of the High Court?
2. What are the standards of reasoning of the final decisions of the High Court?
3. What are the standards of reasoning of the admissibility decisions of the Constitutional Court?
4. What are the standards of reasoning of the final decisions of the Constitutional Court?



The main topics that will be elaborated 

1. Standards of reasoning of the admissibility decisions of the High Court.
2. Standards of reasoning of the final decisions of the High Court.
3. Standards of reasoning of the admissibility decisions of the Constitutional Court.
4. Standards of reasoning of the final decisions of the Constitutional Court.  

Methodology

· The evaluation and the discussion of the assignment done out of the auditorium; 
· The presentation of the topic, the sharing of new knowledge, concentration on discussable matters in the practical plan; 
· Treatment of elements of judicial acts through concrete cases and active participation of candidates for magistrate in class; 
· Writing and rewriting of specific parts of judicial acts in class; 
· Active directing and correcting of   acts in class; 
· Discussions on specific issues and Socratic method; 
· Assignments to be done out of the auditorium.

· Topics for this week are as follows: 

· The structure and drafting of the decisions of the High Court and of the Constitutional Court. 

· Some of the issues for discussion are:

· Legal requirements for the drafting of decisions of the High Court & of the Constitutional Court;
· Standards for the structure and elements of these acts;
· Standards for the reasoning of these acts in court practice;
· Recommendations for increasing the quality and persuasive force of procedural acts;
· Presentation of the factual circumstances and issues in decisions of jurisdiction review (court of law);
· Analysis and elements of the legal basis or legal cause;
· Legal language.

To candidates will be sent, at least three days in advance, some judicial sentences of the High Court and Constitutional Court. 

For the legal basis, they will be oriented to some of the provisions, which determine the content and elements that should include these judgments. 

From candidates is expected a preliminary preparation. 

Each group will be divided into 6 subgroups (4-5 candidates for subgroup). 

From subgroups in the respect of fields, assuming that the legal requirements are already known to candidates will be asked to critically analyze:  

· Models of judgments that will be sent to them preliminarily. 

At the meeting in auditorium, each subgroup, under the type and object of the assigned judgment, will consider: 

· If are respected standards for the organization; 
· If are respected standards for the reasoning of these judgments;
· If are respected standards for the writing of these judgments.
 
Compulsory literature

· Berberi, Sokol, Legal reasoning and writing, School of Magistrates, Edition, 2012;  
· Authoritative commentaries on Codes;  
· Sadushi, Sokol, Constitutional law, Tirana. 
· Civil and criminal procedural provisions;
· Judgments of the Constitutional Court, of the High Court and of other courts referred by the lecturer.






Recommended literature 

· Legal Analysis and Writing [Putman, William H.], Sec. Edit., 2003, pp. 27-49, Library of Parliament.
· Legal Writing: The Strategy of Persuasion [John White, Norman Brand], Publisher: St. Martin's Press, Inc., New York, 1994, pp. 41-59, Library of Parliament.



Internet References

· http://www.legjslacionishqiptar.gov.al
· http://www.gjykatakushtetuese.gov.al
· http://www.gjykataelarte.gov.al
· https://hudoc.echr.coe.int/
	
		
 Topic 12/ thirtieth week: The format, citations and references in judicial acts and judgments. Summary; explanation on the final test, (2 classes)
Lecturers: Sokol Berberi/ Amarildo Laçi 

Abstract/Course description 

In this topic is going to be elaborated: 

1. The format; 
2. Citations; &   
3. References in judicial acts and judgments. 

Also, is going to be done:  

1.  A Summary; &  
2. A necessary explanation on the final test. 

Self-study questions

1. What are the requirements and reccomendations on the format and style in the writing of judicial acts?
2. Are there obligatory standards for the writing of references to legislation, jurisprudence and doctrine?
3. How is referred the jurisprudence of the ECtHR?
4. How is referred foreign jurisprudence?

The main topics that will be elaborated 

· Requirements and recommendations on the format and style in the writing of judicial acts;
· Standards for the writing of references to legislation, jurisprudence and doctrine;
· Reference to the jurisprudence of the ECtHR;
· Reference to foreign jurisprudence; 
· Explanations on the final test. 

Methodology

· Treatment of formal elements of legal documents through the active participation of candidates for magistrate in  class; 
· Exercises on the writing and rewriting of specific formal elements; 
· Active direction and correction of texts in class; 
· Discussions on specific issues that are related with the unification of practice.

Compulsory literature

· Berberi, Sokol, Legal reasoning and writing, School of Magistrates, Edition, 2012;
· Judicial judgments referred by the lecturer.

Recommended literature 

· Legal Analysis and Writing [Putman, William H.], Sec. Edit., 2003, pp. 27-49, Library of Parliament.
· Legal Writing: The Strategy of Persuasion [John White, Norman Brand], Publisher: St. Martin's Press, Inc., New York, 1994, pp. 41-59, Library of Parliament.

Internet References

· http://www.legjslacionishqiptar.gov.al
· http://www.gjykatakushtetuese.gov.al
· http://www.gjykataelarte.gov.al
· https://hudoc.echr.coe.int/



3. Evaluation

The evaluation of the possession and development of competences/capacities from candidates, according to education objectives of the course of  Legal Reasoning and Writing, is done through the continuous evaluation  (40 %) and final test (60%).
A. The continuous evaluation has maximally up to 40 points. The candidate is evaluated maximally with 10-15 points for the activation during the preliminary study of the materials required according to the program, the written submission of the assignment required after each topic, presentation and participation in discussion and interaction with other candidates.  

In the function of the continuous evaluation, the candidate has to accomplish two written assignments. The first assignment, a summary of the judgments of the HC, is individual and should be done at the end of the first semester, according to the explanation given above. This assignment intends to consider the capacities of the candidate to establish and make a detailed and clear summary of the main elements of the judgment, key facts, judicial procedure, applicable law, interpreting methods and the main arguments of the HC. This assignment is evaluated with 10 – 15 points.    

The second assignment in group that have to be done in the second semester, after the development of the topic on the judicial acts in reviewing courts. By means of this assignment candidates have to demonstrate their capacities to consider critically legal acts/relevant judgments, reviewing and presenting them to the auditorium, under the criteria and recommendations presented by the lecturer. This assignment is evaluated maximally up to 15 points.  

For the evaluation of written assignments will be considered the participation and activation in discussions and practical exercises in the auditorium.

A. Final test, that is done at the end of every academic year, in the written or in secret form. The opening of the envelopes with the results and their comparison with the envelopes of the names of candidates is done publicly in front of all candidates who have participated in the test. Thesis of the test has two case laws, civil and penal, that are evaluated up to 30 points, in total up to 60 points.

The evaluation criteria for the final test, foe each case law, are as follows:
· structure  5 points;
· fluency 10 points;
· reasoning 10 points;
· language  5 points.

Explanation:


a) Lecturers have academic freedom to select the nature of the exercises, assignments, of the independent work considering the nature of the topic and the targeted teaching objectives. Also, lecturers are free to select the number of monthly assignments as an independent work on the condition that monthly teaching loads to be within the parameters established in this program.
b) For the increase of practical capacities, candidates will follow the lesson in auditorium where will be combined the presentation of the lecturer with the independent work. 
c) Products of the independent work, presentations of exercises and written assignments of 2 hours’ study load will be prepared in word, Times New Roman theme font, Font 12, Space Multiple 1.15 and will have up to 1000 words /2 pages. Written assignments will have a study load over 2 classes and will have a number of words that will be increased proportionally and progressively. 
d) Written assignments/preparation of judicial sentences and so on that will have duration of over 2 classes, (for example, an assignment of 3 hours’ workload will have 1500 words, etc.) 
e) Oral reports accompanied by presentations on power point will be up to 10 slides for the independent individual/group work. 

Study and teaching load


In this section is given the total of teaching load. 

The advantage of the presentation of the study load in a separate session is the possibility of coordination for all courses, to see the total study load of students. 

Normally the teaching load (i.e. the load of the lecturer) is not reflected in teaching programs, because the education program is composed chiefly for students. 

The teaching load of the lecturer is an administrative problem of the institution.

Annual teaching load: 60 teaching classes, of which has a balanced report between classes in the auditorium and the study load out of the auditorium.  

The organization of the course for the academic year 2022-2023 will be with four groups of candidates. 

· The academic year is divided in two semesters, as follows:
a) First semester:  4 October - 25 January, (15weeks).
b) Second semester: 11 February - 24 May, (15weeks).

i. Weekly teaching load for presentations:  4 classes/two weeks /per group  
j. Teaching class: 50 minutes 
k. Daily teaching load of the lecturer/candidate: 2 classes (8.30-15.15)
l. Weekly teaching load of the lecturer/candidate: 2 - 4 classes/week /per group  

m. The amount of education classes combined with courses of other subjects: Total __ classes per year
In the giving of every written assignment or oral exercise the lecturer will be careful to make preliminary evaluation of the work load of the candidates for magistrate for the independent work in auditorium and/or out of it, considering indicators related to:

· Hours of research work; 
· Study of the given literature; 
· The study of judicial practice;
· The time which is necessary for written preparation. 


1. What are the standards of reasoning of the final decisions of the High Court?
2. What are the standards of reasoning of the admissibility decisions of the High Court?
3. What are the standards of reasoning of the final decisions of the Constitutional Court?



The main topics that will be elaborated 

1. Standards of reasoning of the admissibility decisions of the High Court.
2. Standards of reasoning of the final decisions of the High Court.
3. Standards of reasoning of the admissibility decisions of the Constitutional Court.
4. Standards of reasoning of the final decisions of the Constitutional Court.

Methodology

· The evaluation and the discussion of the assignment done out of the auditorium; 
· The presentation of the topic, the sharing of new knowledge, concentration on discussable matters in the practical plan; 
· Treatment of elements of judicial acts through concrete cases and active participation of candidates for magistrate in class; 
· Writing and rewriting of specific parts of judicial acts in class; 
· Active directing and correcting of   acts in class; 
· Discussions on specific issues and Socratic method; 
· Assignments to be done out of the auditorium.

· Topics for this week are as follows: 

· The structure and drafting of the decisions of the High Court and of the Constitutional Court. 

· Some of the issues for discussion are:

· Legal/procedural requirements for the drafting of decisions of the High Court & of the Constitutional Court;
· Standards for the structure and elements of these acts;
· Standards for the reasoning of these acts in court practice;
· Recommendations for increasing the quality and persuasive force of procedural acts;
· Presentation of the factual circumstances and issues in decisions of jurisdiction review (court of law);
· Analysis and elements of the legal basis or legal cause;
· Legal language.


To candidates will be sent, at least three days in advance, some judicial sentences of the High Court and Constitutional Court. 

For the legal basis, they will be oriented to some of the provisions, which determine the content and elements that should include these judgments. 

From candidates is expected a preliminary preparation. 

Each group will be divided into 6 subgroups (4-5 candidates for subgroup). 

From subgroups in the respect of fields, assuming that the legal requirements are already known to candidates will be asked to critically analyze:  

· Models of judgments that will be sent to them preliminarily. 

At the meeting in auditorium, each subgroup, under the type and object of the assigned judgment, will consider: 

· If are respected standards for the organization; 
· If are respected standards for the reasoning of these judgments;
· If are respected standards for the writing of these judgments.
 
Compulsory literature

· Berberi, Sokol, Legal reasoning and writing, School of Magistrates, Edition, 2012;  
· Authoritative commentaries on Codes;  
· Sadushi, Sokol, Constitutional law, Tirana. 
· Civil and criminal procedural provisions;
· Judgments of the Constitutional Court, of the High Court and of other courts referred by the lecturer.

Recommended literature 

· Legal Analysis and Writing [Putman, William H.], Sec. Edit., 2003, pp. 27-49, Library of Parliament.
· Legal Writing: The Strategy of Persuasion [John White, Norman Brand], Publisher: St. Martin's Press, Inc., New York, 1994, pp. 41-59, Library of Parliament.


Internet References

· http://www.legjslacionishqiptar.gov.al
· http://www.gjykatakushtetuese.gov.al
· http://www.gjykataelarte.gov.al
· https://hudoc.echr.coe.int/

		
 Topic 12/ thirtieth week: The format, citations and references in judicial acts and judgments. Summary; explanation on the final test, (2 classes)


Abstract/Course description 

In this topic is going to be elaborated: 

1. The format; 
2. Citations; &   
3. References in judicial acts and judgments. 

Also, is going to be done:  

1.  A Summary; &  
2. A necessary explanation on the final test. 


Self-study questions

1. What are the requirements and reccomendations on the format and style in the writing of judicial acts?
2. Are there obligatory standards for the writing of references to legislation, jurisprudence and doctrine?
3. How is referred the jurisprudence of the ECtHR?
4. How is referred foreign jurisprudence?  

The main topics that will be elaborated 

· Requirements and recommendations on the format and style in the writing of judicial acts;
· Standards for the writing of references to legislation, jurisprudence and doctrine;
· Reference to the jurisprudence of the ECtHR;
· Reference to foreign jurisprudence; 
· Explanations on the final test. 

Methodology

· Treatment of formal elements of legal documents through the active participation of candidates for magistrate in  class; 
· Exercises on the writing and rewriting of specific formal elements; 
· Active direction and correction of texts in class; 
· Discussions on specific issues that are related with the unification of practice.


Compulsory literature

· Berberi, Sokol, Legal reasoning and writing, School of Magistrates, Edition, 2012;
· Judicial judgments referred by the lecturer.

Recommended literature 

· Legal Analysis and Writing [Putman, William H.], Sec. Edit., 2003, pp. 27-49, Library of Parliament.
· Legal Writing: The Strategy of Persuasion [John White, Norman Brand], Publisher: St. Martin's Press, Inc., New York, 1994, pp. 41-59, Library of Parliament.

Internet References

· http://www.legjslacionishqiptar.gov.al
· http://www.gjykatakushtetuese.gov.al
· http://www.gjykataelarte.gov.al
· https://hudoc.echr.coe.int/



3. Evaluation

The evaluation of the possession and development of competences/capacities from candidates, according to education objectives of the course of Legal Reasoning and Writing, is done through the continuous evaluation (40 %) and final test (60%).
B. The continuous evaluation has maximally up to 40 points. The candidate is evaluated maximally with 10-15 points for the activation during the preliminary study of the materials required according to the program, the written submission of the assignment required after each topic, presentation and participation in discussion and interaction with other candidates.  

In the function of the continuous evaluation, the candidate has to accomplish two written assignments. The first assignment, a summary of the judgments of the HC, is individual and should be done at the end of the first semester, according to the explanation given above. This assignment intends to consider the capacities of the candidate to establish and make a detailed and clear summary of the main elements of the judgment, key facts, judicial procedure, applicable law, interpreting methods and the main arguments of the HC. This assignment is evaluated with 10 – 15 points.    

The second assignment in group that have to be done in the second semester, after the development of the topic on the judicial acts in reviewing courts. By means of this assignment candidates have to demonstrate their capacities to consider critically legal acts/relevant judgments, reviewing and presenting them to the auditorium, under the criteria and recommendations presented by the lecturer. This assignment is evaluated maximally up to 15 points.  

For the evaluation of written assignments will be considered the participation and activation in discussions and practical exercises in the auditorium.

B. Final test, that is done at the end of every academic year, in the written or in secret form. The opening of the envelopes with the results and their comparison with the envelopes of the names of candidates is done publicly in front of all candidates who have participated in the test. Thesis of the test has two case laws, civil and penal, that are evaluated up to 30 points, in total up to 60 points.

The evaluation criteria for the final test, foe each case law, are as follows:
· structure  5 points;
· fluency 10 points;
· reasoning 10 points;
· language  5 points.

Explanation:


f) Lecturers have academic freedom to select the nature of the exercises, assignments, of the independent work considering the nature of the topic and the targeted teaching objectives. Also, lecturers are free to select the number of monthly assignments as an independent work on the condition that monthly teaching loads to be within the parameters established in this program.
g) For the increase of practical capacities, candidates will follow the lesson in auditorium where will be combined the presentation of the lecturer with the independent work. 
h) Products of the independent work, presentations of exercises and written assignments of 2 hours’ study load will be prepared in word, Times New Roman theme font, Font 12, Space Multiple 1.15 and will have up to 1000 words /2 pages. Written assignments will have a study load over 2 classes and will have a number of words that will be increased proportionally and progressively. 
i) Written assignments/preparation of judicial sentences and so on that will have duration of over 2 classes, (for example, an assignment of 3 hours’ workload will have 1500 words, etc.) 
j) Oral reports accompanied by presentations on power point will be up to 10 slides for the independent individual/group work. 

Study and teaching load


In this section is given the total of teaching load. 

The advantage of the presentation of the study load in a separate session is the possibility of coordination for all courses, to see the total study load of students. 

Normally the teaching load (i.e. the load of the lecturer) is not reflected in teaching programs, because the education program is composed chiefly for students. 

The teaching load of the lecturer is an administrative problem of the institution. 

Annual teaching load: 60 teaching classes, of which has a balanced report between classes in the auditorium and the study load out of the auditorium.  

The organization of the course for the academic year 2022-2023 will be with four groups of candidates. 

· The academic year is divided in two semesters, as follows:
a) First semester:  4 October - 25 January, (15weeks).
b) Second semester: 11 February - 24 May, (15weeks).

n. Weekly teaching load for presentations:  4 classes/two weeks /per group  
o. Teaching class: 50 minutes 
p. Daily teaching load of the lecturer/candidate: 2 classes (8.30-15.15)
q. Weekly teaching load of the lecturer/candidate: 2 - 4 classes/week /per group  

r. The amount of education classes combined with courses of other subjects: Total __ classes per year
In the giving of every written assignment or oral exercise the lecturer will be careful to make preliminary evaluation of the work load of the candidates for magistrate for the independent work in auditorium and/or out of it, considering indicators related to:

· Hours of research work; 
· Study of the given literature; 
· The study of judicial practice;
· The time which is necessary for written preparation. 
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1.  General Framework


1.1 Course description

The subject of Labour Law and Social Securities Law is one of the disciplines of the of theoretical and practical education program of the School of Magistrates. 

Labour Law and Social Securities Law is the subject that has the rules that protect and determine the rights and obligations of parties participating in the juridical employment relationship. 

The Constitution of the Republic of Albania, as well as  labor legislation, its social protection and employment, establish in their content: 
1. Principles; 
2. Institutes;
3. Rights; &  
4. Fundamental freedoms, that apply to individual or collective labor juridical relations. 

The Albanian legislation has been continuously improved to reflect: 

i. The requirements and standards of international acts of the International Labour Organization (ILO), (and in the last decade); 
ii. The requirements and standards of legal instruments of the European Union (EU); &  
iii. The best experiences and practices of EU member states.

Based on: 
· Constitutional provisions; 
· Principles and rights recognized by constitutional provisions, the legislator has approved: 
a) The Labor Code of the Republic of Albania; &  
b) Social security legislation, within which there are provisions that further sanction these rights. 

The Albanian legislation of Labour Law and Social Securities Law intends: 

· Recognition in the formal aspect of these rights; 
· Recognition in the essential aspect of these rights.

On the purpose of: 
a. their guaranteeing; & 
b. the taking of implementation measures. 

The Labor Code has expressed in its content the principles and norms established by international acts ratified by the Republic of Albania, which are principles and norms prevailing over the regulations or determinations of the Albanian labor legislation.  

1.2 The main course objective

In this section is established the main course objective, which is as follows: 

At the end of the course the candidate for magistrate will be able that, under the minimal observation and within a reasonable term to: 
· Take and study facts and circumstances of every case;  
· Focus the attention on the main or determining facts for the resolution of a concrete case of judicial practice; 
· Know and interpret the applicable law and the relevant jurisprudence for every concrete case;  
· To argument the resolution of a case of practice; 
· Draft of a judicial judgment logically structured and juridically reasoned in a civil case with foreign elements that, under the factual or legal level of difficulty, can be considered basic (standard case).

This objective is composed of detailed education objectives that establish: 

· Topics that will be elaborated in the relevant course; 
· Education methodologies; 
· The study load of the candidate for magistrate; &   
· The study load of the lecturer. 


2. The course

2.1 Teaching objectives

To achieve the main objective (See 1.2), the course intends to achieve the concrete teaching objectives that are ranked in this program.

Systematically, teaching objectives intend to capacitate candidates for magistrates in the directions according to the following structure:  

1. Understanding – Capacitating in the way of understanding: The participant has the capacity to understand, to explain, to identify, to classify and to discuss concepts, principles of Labour Law and Social Securities Law needed for the creation of the inner conviction in the resolution of civil conflicts.  
 
1. Implementation – Capacitating in implementation: The participant is able to use theoretical knowledge on concepts, principles and the main institutes of Labour Law and Social Securities Law in factual situations. At the end of the course, he/she is going to be able to:
· Interpret concepts, principles and the main institutes of Labour Law and Social Securities Law based on facts of a situation of practice;  
· Organize and plan the steps that have to be taken for the resolution of a conflict in relations of work and social securities based on theoretical knowledge and facts of the case;
· Debate and respect the different opinions of colleagues as well as to work & function in group.

1. Analysis – Capacitating in analysis: The participant is able to identify the relevant facts and to analyze legal frameworks so that to create an opinion based on all relevant data. At the end of the course, he/she is going to be able to: 
· Identify and select the respective details for a correct reflection of the facts of a concrete case; 
· To establish the necessary legal framework for the resolution of a conflict in work relations;
· Establish/evidence the relevant facts and to apply the law for these facts, considering the circumstances of the concrete case;
· Analyze the social context and its influence on the resolution of the conflict.

1. Evaluation/creation - Capacitating on legal writing and reasoning: The candidate for magistrate is able to express his/her opinion clearly in a reasoned & argumented civil judicial sentence. At the end of the course, he/she is going to be able to: 
· Construct logically a judicial sentence in conflict of work relations or social securities;
· Reason in the written form a judicial judgment;
· Give a correct and reasonable judicial judgment in conflict of work relations or social securities; 
· Formulate briefly and concisely the arguments that led to the taking of the decision. 

The above mentioned teaching objectives capacitate magistrates in the following competences: 

Competence 1: Deep procedural/material knowledge from the domestic/European jurisprudence on Labour Law and Social Securities Law

· To have clear and deep theoretical knowledge on concepts, principles and main institutes, in the field of Labour Law and Social Securities Law, combined with the practical aspect, by identifying the differences between institutes in different areas of law; 
· To know and evaluate deeply the attitudes and interpretations of doctrinal value in the judicial practice of the country and to follow on an updated basis the European jurisprudence that is applicable in the Albanian context (ECrtHR, ECJ, etc.); 
· To identify legal cases that appear in a factual situation, to establish its legal basis, to identify and to be conscious for legislative aims.

Competence 2: Capacitating in preliminary actions/investigations and the preparation of the judicial séance 

· To study the file/material so that to establish the nature of the conflict, event, case, the main facts as well as the material so that to establish the nature of the conflict, event, case, the main facts as well as the legal basis (the law, judicial practice, the doctrine, judicial policies);
· To establish the social context of the case.


Competence 3: Capacitating in the judicial debate  

· To summarize correctly and to make questions so that to control the limits of the understanding of the case, to collect the missing information or the information that is not clear on facts and viewpoints of importance for the judgment by constructing the strategy of questions and of confrontations so that to clarify divergences. 

Competence 4: Capacitating in the preparation of acts and the making of judgments 

· To assess the competence and the acceptability in cases of work relations or social securities;
· To establish and consider the essential facts of the case, with influence in the preparation of acts and in the taking of decisions, in report with the social context of the case; 
· To express him/herself clearly and correctly, in a proper and understandable language for parties; 
· To listen, react and comment effectively and constructively the ideas expressed by colleagues, within a certain time, by proposing alterations considered as necessary, to defend his/her opinion decisively, and when is necessary to give up; 
· To establish, debate and apply the material law, the jurisprudence and the doctrine in the concrete case; 
· To analyze the evidences, to reason fairly on facts they certify and to distinct clearly the claims/opinions of parties on facts where is based the judgment; 
· To become able for the preparation of a well - structured and argumented sentence based on the achieved claims, on cases of the fact and of the law;
· To have an impartial and full of integrity attitude as well as a professional and independent approach so that to confront pressures of every kind;
· To become able for the making of decisions in the concrete case considering attentively its social effect;  
· To become able for the making of decisions in the concrete case with foreign elements considering attentively its social effect; 
· To find and to implement the relevant policy in a concrete case.

Competence 5: The consolidation of social consciousness, integrity and professional ethics the of magistrate 
 
· To have professional ethical behavior and to avoid the conflict of interest;
· To become able for the making of decisions in the concrete case considering attentively its social effect.

Competence 6: Cooperation, transparency and communication

· To be transparent by respecting the diversity, confidentiality and the principles of the protection of personal data;
· To communicate with a clear, proper and transparent language with colleagues, to listen the opposite opinions, to be open-minded and to reflect on criticisms made on him/her.

2.2 The content of the course

In this section are presented concisely the topics that will be elaborated in the relevant course.

It is worth emphasizing once again the fact that the topics that will be addressed in the course should be guided by the learning objectives.  

Since the mission of the School of Magistrates is the professional formation of magistrates, courses have to be focused mostly on the aspect of practical training of the magistrate. 

As it may be seen from the elaboration of learning objectives above, and considering the program of the course of Civil Law, the focus is: 

· Practical training in levels of: 
i. Implementation; 
ii. Analysis; 
iii. Evaluation/creation of Bloom’s taxonomy. 

Therefore, the selected topics will have to serve the training at these levels. 

A model for this section could be as follows:  

Topics that will be elaborated in the course of Labour Law and Social Securities Law are as follows: 

· Topic 1. Introduction to Social Securities Law (object, sources). International and European standards of social securities, [The International Labour Organization (ILO) on minimum standards, EU Regulation], (1 lecture class + 1 seminar class); Dr. M.Selita
· Topic 2. Compulsory social security, (Benefits, Entitlement and Contributions, Liabilities), (1 lecture class + 1 seminar class); Dr. M.Selita
· Topic 3. The right to appeal for social security. Procedure of Administrative Appeal, (1 lecture class + 1 seminar class); Dr. M.Selita
· Topic 4. Judicial appeal, judicial practice and criminal cases, (2 lecture classes + 3 seminar classes); Dr. M.Selita
· Topic 5. Labour law sources, ILO and EU international standards on principles of labour law and fundamental rights, (2 lecture classes);  Dr. A.Shtylla                                     
· Topic 6. Information and consultation, Albanian and EU acquis legislation  on these rights, (1 lecture class + 1 seminar class); Dr. A.Shtylla                                                                                                                                      
· Topic 7. The institute of material responsibility and of disciplinary responsibility, (1 lecture class + 1 seminar class);  next lecturer   
· Topic 8. Parties to the individual employment contract and their status, (1 lecture class + 1 seminar class); Dr. A.Shtylla
· Topic 9. Individual Employment Contract, types of individual employment contracts, (1 lecture class + 1 seminar class); Dr. A.Shtylla

· Topic 10. Other institutes of labor law and EU acquis, (1 lecture class + 1 seminar class); next lecturer   
· Topic 11. The changing of the employment contract, making it available to employees, the transferring of enterprise, (1 lecture class + 1 seminar class); Dr. A.Shtylla
· Topic 12. The duration of contract, the procedure for the termination of contract of indefinite duration, (1 lecture class + 1 seminar class);  Dr. A.Shtylla
· Topic 13. Immediate termination of the contract, termination at an inconvenient time, collective dismissal, (2 lecture classes + 2 seminar classes); Dr. A.Shtylla and the next lecturer 
· Topic 14. Termination of the employment contract without reasonable cause, (1 lecture class + 1 seminar class);Dr. A.Shtylla	
· Topic 15. Fixed term contract, its termination, termination of fixed term contracts, (1 lecture class + 1 seminar class);  Dr. A.Shtylla and the next lecturer 
· Topic 16. Professional Organizations and Collective Agreements, (1 lecture class + 1 seminar class); next lecturer    
· Topic 17. Collective conflicts and the right to strike, (1 lecture class + 1 seminar class),  next lecturer    



2.3   Structure and methodology


In this section is analyzed the content of the course for every week stopping initially at the annual (semestral) calendar scheme on relevant topics for the academic year 2020-2021 and will be analyzed the content for each topic. 

Topic 1 - Week XIII

Introduction to Social Securities Law (object, sources). International and European standards of social securities, [The International Labour Organization (ILO) on minimum standards, The European Social Charter, The European Code of Social Security, EU Regulations and Directives), supplementary and voluntary social security (rights, obligations, contracts)] 
 
1 lecture class + 1 seminar class  

Topic description/Abstract

The objects of this topic are as follows: 

· To introduce magistrates to Social Securities Law;  
· To introduce magistrates to the object of Social Securities Law;  
· To introduce magistrates to internal resources of Social Securities Law;  
· To introduce magistrates to external sources of Social Securities Law; 
· To introduce magistrates to the knowledge on Social Securities Law as a right that derives from work relation or contract of work;   
· To introduce magistrates to the knowledge on Social Securities Law as a constitutional law;   
· To introduce magistrates to the place of Social Securities Law in the system of the social protection of the state.

Through the interpretation of legal provisions and cases of practice will be analysed in details chemes of social security, such as: 

a. Mandatory scheme; 
b. Supplementary scheme; 
c. Voluntary scheme;
d. Innovations;  
e. International and European standards of social security, (ILO Convention, articles of the European Social Charter on social security, European Code of Social Security EU Regulations).

The main learning issues  

· The object of Social Securities Law, (Theoretical-economic and juridical-formal formulation);
· Sources of Social Securities Law;
· The scheme of securities, basic principles: 
i. The principle of solidarity; 
ii. The principle of contribution; 
iii. The principle of guarantee from the state budget, etc.

Self-study questions

1. Why Social Securities Law is studied together with Labour Law? 
2. What is the relation between Labour Law and Social Securities Law?
3. Social Securities Law as a Constitutional law;  
4. The position of Social Securities in the general system of social protection offered by the state;
5. The reflection in domestic acts of international and European instruments in the field of Social Securities.

Exercises 

1. Evidence provisions of the Constitution that are the basis and the source for Social Securities Law; 
2. Rank the provisions of Labour Code and elaborate the relation between Labour Law and Social Securities Law.




Written assignment 

Essay, “Reasons why social security law is studied within the framework of labor law.”


Methodology 

· Discussion of concepts, interpretation of provisions, comparative analysis of relevant provisions of the Labour Code with Social Securities Law;
· Discussion of concepts, interpretation of provisions, comparative analysis of relevant provisions of the Constitution of the Republic of Albania, of the Labour Code with Social Securities Law with international and European instruments in the field of Social Securities;
· Descriptive questions, questions with choice of alternatives; 
· Analysis of juridical problems. 

Literature

· Selita, Mirela, Labour Law and Social Securities Law. Legislation-doctrine and judicial practice, School of Magistrates edition. 
· Selita, Mirela, Summary of lectures.
· Constitution of the Republic of Albania, (Part II, Fundamental human rights and freedoms, Chapter II, Personal rights and freedoms, Chapter IV, Economic, social and cultural rights and freedoms).
· Law no. 7961, date 12.7.1995, Labour Code of the Republic of Albania,  (amended).
· Social Securities Law (Compulsory, supplementary), Voluntary insurance regulation, sub-legal acts, (VCM, Regulations).
· The International Labour Organization (ILO) on minimum standards. 
· The European Social Charter. 
· The European Code of Social Security.  
· Regulation (EC) No 883/2004 of the European Parliament and of the Council of 29 April 2004 on the coordination of social security systems. 
· Albanian administrative and judicial jurisprudence on Social Security.   
· Judgments of the European Court of Justice and of the Luxembourg Court on matters related to Social Security. 

Evaluation 

· Independent work in work groups;
· Presentation in the auditorium.

Topic 2 - Week XIV

Compulsory social security, Benefits, Entitlement and Contributions, Liabilities

 1 lecture class + 1 seminar class


Topic description/Abstract

The object of this topic involves the following elements: 

a. To present magistrates with Compulsory Social Security Scheme;  
b. To present magistrates with the legal basis on Compulsory Social Security Scheme, which is law no.7703, date 11.5.1993, on Social Security in the Republic of Albania, (amended); 
c. To present magistrates with the basic principle of the functioning of Compulsory Social Security Scheme;  
d. To present magistrates with the principle of solidarity, under which those who work as employees, self-employed or employers, pay contributions and with the accumulated contributions are paid the benefits of those who are unable to work because of age, illness, etc. 

In this topic are presented as follows: 

1. Benefits (the right) from Social Security Scheme;  
2. Income in case of illness; 
3. Maternity income; 
4. Income in case of unemployment; 
5. Income in case of accident at work, occupational disease, old age, disability, family pensions.

In this topic are presented as follows: 

a) Contributions (obligations); 
b) The part of the employee who is deducted from salary ; 
c) The part that the employer pays for his employee; 
d) The employer forced to insure himself in social security.

In this topic are presented as follows: 

a. Procedures for the providing and paying of contributions to employees by the employer to tax authorities ; 
b. Terms; 
c. Sanctions, etc.   
 

The main learning issues  

· Benefits in case of temporary incapacity for work, (employer payments); 
· Benefits in case of permanent incapacity to work, disability, other deriving from employment relationship, employment contract,  (Regional Directory of Social Security payments);
· Social security contributions, employee salaries, employer income;
· Procedures for the declaration of employees, for the social security of employees, payment of contributions, (tax authorities);
· Procedures for determining the benefits from the employer and social security bodies. 

Self-study questions

1. Why are employees insured for all occupational risks?
2. Why are employers insured to a minimum level for only a few risks?
3. The calculation and payment of employee social security contributions is the responsibility of the employer. 
· What happens if they are not paid? 
· What happens if they are paid out of terms? 
· What happens if they are paid less? 
· Will the employee benefit? 
4. Requests, procedures, acts, deadlines, employer, social security bodies and tax authorities, their recognition and the rights of the employee in these processes. Does the employee have the right to be informed and how is it done?


Exercises

1. The employer insures for himself in some branches of compulsory social security, while the employee insures for all. What are they, and why?
1. The responsibility to pay social security contributions is the responsibility of the employer. If the contributions have not been paid, will the employee benefit from social security?

 
Methodology 

· Discussion of concepts, interpretation of provisions, analysis of juridical problems; 
· Practical exercises, cases from judicial practice;
· Study cases, cases from administrative jurisprudence; 
· Juridical consequences from the non-implementation of security obligations ; 
· The employer’s responsibility to secure the employees.

Literature

· Selita, Mirela, Labour Law and Social Securities Law. Legislation-doctrine and judicial practice, School of Magistrates edition. 
· Selita, Mirela, Summary of lectures. 
· Social Securities Law (Compulsory, supplementary), Voluntary insurance regulation, sub-legal acts, (VCM, Regulations). 
· Administrative and judicial jurisprudence on Social Security


Evaluation 

· Individual work;
· Presentation in the auditorium.

Topic 3 - Week XV 

The right to appeal for social security. Procedure of Administrative Appeal

1 lecture class + 1 seminar class

Topic description/Abstract

The object of this topic involves the following elements:  

a. To present magistrates with the right to appeal to social security;   
b. To present magistrates with the right to appeal for contributions;  
c. To present magistrates with the right to appeal for benefits;   
d. To present magistrates with Prescription Institute for Social Security Rights. 
e. To present magistrates with the appeal procedure, as an administrative procedure, with two levels, first to the body that issued the act and then to the superior body.

In this topic is done: 

A. A comparative analysis of social security administrative appeal process with the administrative appeal process in general;
B. Systematic analysis of: 
I. Procedures; 
II. Documentation; 
III. Terms; 
IV. Administrative acts of administrative appeal on: 
· Social security rights; 
· Regional Appeal Commissions of Regional Directories of Social Security; & 
· Central Appeal Commission of Social Security Institute.

The main learning issues  

· Administrative appeal on Social security rights;  
· Administrative acts, judgments of Regional Appeal Commissions and of the Central Appeal Commission, form and content, appeal request, appeal deadlines, prescription, reinstatement in time, etc




Self-study questions

1. Prescription of social security rights. How does it stand in relation to the statute of limitations at work? 
2. Complaint for the social security act as part of the administrative appeal process. What are the common points and peculiarities of the processes?.

Case laws from administrative jurisprudence


Case law 1   
Mrs. D.K. claims to benefit the old-age pension. DRSSH  has given to the applicant a partial age pension recognizing to her only 24 work years. KRA has left into force this decision of the Benefit Branch. The interested person the Central Committee of Appeals in its meeting of the date 5.1.2019 examined the application of Mrs. D.K. 
The applicant has submitted a workbook issued by the Sector of Education and Culture on 16.2.1974,  with number of basic register  ____, where are reflected these work periods:

Section of Education and Culture 		School secretary 	21.1.1969	15.7.1977
Trade no. of buy and sale No. 	Payroll			17.10.1965	31.10.1968
PAM					Responsible of the Admin. Office 	1.10.1978	15.10.1992
The Directory of Work and Social Assitance		16.10.1992	16.10.1993

According to the verification of DRSSH, in the basic register of work experience of former PAM result these data:
Section of Education and Culture		Secretary, accountant  21.1.1969	15.7.1977
Trade no. of buy and sale No.            	Payroll		17.10.1965	31.10.1968
PAM					Responsible of the Admin. Office	1.10.1978	15.10.1992 

According to the certificate of the Regional Work Employment,  D.K has received unemployment benefits for the period  16.10.1992 - 16.10.1993.
DRSSH and KRA have not included in calculation for Mrs. D.K the period 17.10.1965-31.10.1968, since this period is not reflected chronologically in the work booklet and according to the verification – act of the date 30.1.2009 of DRSSH, for the state enterprise of sale – purchase do not exist documents of work experience. 
This work period in the work booklet is reflected without corrections, is stampted by the job center of the years 71-77, the Responsible directory and has the reference (according to the certificate of the date 20.3.1973) and the signature of the employer of that time.
Also this period  results to be carried even to the basic register of work experience with number 1143/2 of former  PAM.
In these conditions the Central Commission of Appeal accepted the application for re-examination of Mrs. D.K and decided that DRSSH should revalue the pension of Mrs. D.K. including in calculation even the period  17.10.1965 - 31.10.1968.

Case law no. 2 
Mrs. K.P claims to benefit incomes from childbirth. DRSSH and  KRA Korçë have answered negatively to the applicant. The applicant has made an appeal to the Central Committee of Appeal, which after the examination of the relevant documents administered in the file: 
From the family certificate issues by the Municipality, K.P  gave birth to two children. ka lindur dy fëmijë:
A.P of the date of birth  26.2.2010
K.P od the date of birth  26.5.2019
A results from the medical documents administered in the file, the photocopy of the obstetric card and the certificate of the Directory of Hospitals, the applicant gave birth prematurely in the 37th week and in the moment of birth-giving has been in work relations, therefore misses the prenatal report.  
According to the certificates of the assessed base of the average net salary administered in the file the applicant results to have been secured for periods 1.1.2019 – 30.5.2019 and 1.10.2019 – 30.5.2019.
DRSSH and KRA have refused the application for the benefit of the incomes from childbirth, giving the opinion in their decision that: “the applicant has 10 months of insurance period out of 12 months determined by the Article 27 of law no. 7703, date 11.5.1993, on social security on the Republic of Albania, amended.  
In conditions when:  
· insurance period is 12 months and not 10 under DRSSH;  
· when in the moment of  enjoying the right the applicant results to have seen secured; 
· when is certified that there has been a prenatal birth because of which has not enjoyed the prenatal right;  
The applicant meets the conditions of the Article 27 of law no. 7703, date 11.5.1993, on social security on the Republic of Albania, amended, consequently the Central Commission of Appeal decided, to accept the application of Mrs. K.P and to refuse the decision of DRSSH and the decision of KRA.

Case law no. 3 

Mrs. K.S claims the review of the old age pension. DRSSH and KRA have given to the applicant a negative answer. The applicant has made an appeal to the Central Committee of Appeal, which after the examination of the relevant documents administered in the file:  
From the birth certificate issued by the Civil Status Office,  K.S is of the birthdate 15.4.1950. 
DRSSH has given to the applicant a partial old age pension with 16 years and 2 months period of security. The pension of the applicant is reviewd because from the certification issued for the Minsitry of Foreign Affairs is included in the calculation of pension the period 1987 – 1991, with19 years and 6 months security period.   
In the calculation of the pension is not included the work period 18.6.1969 – 10.7.1972, where according to the work booklet results to have worked in the Liaison Office. In the booklet is corrected the year of coming out from work. Since this enterprise does not have documents for verification, the work period  18.6.1969 – 10.7.1972 cannot be confirmed.  
Excluding from calculation the period 18.6.1969 – 10.7.1972 in the Liaison Office, the applicant has 19 years and 6 months of security period, for which has gained a partial old age pension..
In these conditions the Central Commission of Appeal, considers correct the decisions of  DRSSH and of  KRA Tiranë and decided:
1.To refuse the application of Mrs. K.S.
2.To leave in force the decision of  DRSSH and the decision of   KRA.
3. Based on Article 86/3 of law no.7703, date 11.5.1993, on social security on the Republic of Albania, amended, Mrs. K.S has the right to oppose with a lawsuit to the court the decision of DRSSH Tiranë being into force from  KRA and  KQA.

Case law no. 4 

Mr. V.B wants to profit pension of invalidity. DRSSH and  KRA has answered to the applicant negatively. The interested one has appealed to the Central Commission of Appeal, that after the examination of the relevant documents administered in the file, notices that: 
Considering the birth certificate issued by the Civil Status Office, V.B is of the birthdate 14.3.1974; 
The applicant has submitted the workbooklet issued by the Forest Service Direcorate on 15.2.2001, where are reflected these work periods:
15.2.2001 – 31.3.2003 Forest Service Direcorate X 
1.8.1996 – 30.7.1997 Forest Service Direcorate  Y
According to the decision of KMCAP, the applicant is declared a complete invalid for the period 6.3.2009 to  31.9.2010 and the time of the beginning of the invalidity is determined  22.10.1983, when the applicant has been  9 years old. 
Considering the administered documents in the file the applicant was born with this illness (glaucoma congenitale) and KMCAP – has commissioned by determining that the applicant is incapable to work, but this state has been the same since he was born.  
Considering all that was said above, the request for the profiting of the pension of invalidity is not an object of profit from law no. 7703, date 11.5.1993, on social security in the Republic of Albania, (amended), because results that the applicant is employed in circumstances of invalidity. The application of Mr. V.B is not object of judgment from the Central Commission of Appeal. In these conditions the  Central Commission of Appeal  has taken the application out of jurisdiction. 

Literature

· Selita, Mirela, Labour Law and Social Securities Law. Legislation-doctrine and judicial practice, School of Magistrates edition. 
· Selita, Mirela, Summary of lectures.
· Social Securities Law. 
· Code of Administrative Procedures. 
· Regulation on determining social security benefits.
· Legislation of social security contributions, payment procedures, appeal, (part of tax legislation). 
· Rules of appeal for decisions of the Regional Directories of Social Security.
· Administrative jurisprudence on social security, (judgments of Regional Commissions and of the  Central Appeal Commission),  etc.

Topic 4 - Weeks XVI and XVII

Judicial appeal on Social Security, Criminal cases

2 lecture classes + 3 seminar classes

Topic description/Abstract


The object of this topic involves the following elements: 

a. To present magistrates with the appeal to the court for administrative acts of social security ;  
b. To present magistrates with benefits;   
c. To present magistrates with the non-determination of benefit; or    
d. To present magistrates with the complaint on the type and the amount of benefit;  
e. To present magistrates with judicial practices in the administrative court, (administrative court proceedings);  
f. To present magistrates with the recognition of the juridical fact of being in an employment relationship, when the document does not exist and cannot be obtained;  
g. To present magistrates with judicial processes in the civil court, (civil judicial processes); 
h. To present magistrates with criminal proceedings for social security contributions and / or benefits;  
i. To present magistrates with the falsification of documents of work experience;  
j. To present magistrates with fraud and other criminal offense. 

Self-study questions

· Which is the competent court to judge social security cases?
· Jurisdiction of the administrative court and of the civil court for social security issues. How is resolved the dispute over jurisdiction?
· Criminal proceedings and civil proceedings on social security. Do the issues come together and how?

The main learning issues  

· Administrative court and social security issues; 
· Civil court and social security issues; 
· Prosecution and social security issues.

Methodology 


· Study cases, cases from administrative jurisprudence, judgments of Regional Appeal Commissions, Administrative jurisprudence, (Appeal procedures, acts, terms, reinstatement in time, etc.). 
· Analysis of juridical problems; 
· Legal consequences in the case of the non-application of the rules for the composition, preservation, administering, filing, submission of the acts of work experience (basic register, payroll, work booklet), documents of work experience before 1994 and documents of the period of Intelligence  Services after  ’94. 

Written assignment  

Presentation of two cases of domestic or foreign judicial jurisprudence  with object: 

· Social Securities Law (contributions and benefits). 

Case laws by judicial jurisprudence 

Case law no. 1,  (Temporary disability at work, because of an illness and pregnancy) 

Plaintiff:  N.M Dedendants: Regional Directory of Social Security (KRA-Regional Committee of Appeal, ISSH, Institute of Social Security (KQA-The Central Commission of Appeal) Third person: Health Center X.  
Object:  The annulment of the decisions of  DRSSH Tiranë, of  KRA, of  KQA. The obligation of the defendant party DRSSH to pay me the incomes from the report of temporary disability at work,  (period date 14.8.2017- 1.10.2018) and reports or pregnancy (period date 2.1.2018– 31.12.21018.                                                                        
From the juidicial examination resulted that the plaintiff is a doctor next to the third party Health Center X . She gave birth to the child  A.M of the birthdate  6.2.2018. During the time that the plaintiff has been pregnant she has received medical reports for temporary disability for the period August – Decemver 2017. From these reports the first 14 days are paid from the institution where she works, so from the employer, and thereafter according to the law she had to be paid from the defendant  Regional Directory of Social Security. Results that the plaintiff is not paid for this period of time for reports of temporary invalidity at work.  These reports of the third party were claimed that were sent to the defendant party in September 2017, but they are not accepted by the servants of this party. In relation to this fact this party has declared that are not sent through protocol, but by hand and by hand are turned back by the servants of this party (without protocol). These reports have been sent to the defendant party by the plaintiff in December 2018. On the other hand, the plaintiff is treated with reports of pregnancy for the child she gave birth on  6.2.2018, beginning with the prenatal report date  2.1.2018  and has continued in complete. Even these reports are sent from the plaintiff to the defendant party along with the reports of temporary invalidity at work in December  2018. 
The defendant the  Regional Directory of Social Security after the treatment of the case claimed by the plaintiff for the payment of these reports from the defendant with the document of the date 19.12.2018 with no. .... prot. has restituted the forms of temporary disability at work and pregnancy to the health center and for the notification to the plaintiff by explaining that, “Reports for the temporary invalidity at work submitted in December 2018 and the starting date 4.8.2017 cannot be paid because based on law no. 7703, date 11.5.1993, on social securities in the Republic of Albania, amended, the Article 62, the right to short-term income is before written with the passing of a year from the day of the beginning of the right for profitting them.” Regarding the pregnancy payment on  2.1.2018 and onwards is not met the legal condition, the Article 27, under which the pregnancy income ispaid to the woman who is secured for the pregrnancy and the birth of the child when she has 12 monthsh perid of security for eeach case of benefit.” 
The plaintiff claims the judicial annulment of these acts pretending that: Reports of temporary invalidity at work she has submitted in time to the third person, who is her employer and is this employer who has the legal obligation to send them to the  Regional Directory of Social Security and not the plaintiff as pretends the defendant party. The right to benefit the amount that belonged to me from these reports – declares the plaintiff – would be lost if I would not have submitted these reports of temporary invalidity at work, but they are sent times ago to the employer. The legislator has divided the right to benefit from the moment when arises this right, this right and its realization which is the receiving of the benefit and in this case in the meaning of the Article  62 is prescribed the claiming of the right and not the benefit deriving from this right.    
Regarding the reports of pregnancy the defendant party makes a wrong interpretation of the law, of the Article 27, citing the first part of it, not the article in complete. The plaintiff has over q7 years of work, and has paid regularly contributions for social and health security and the claim of the defendant party that she does not have a complete year with security does not stand.  Also the plaintiff is in the circumstances when on 5.1.2016 to her was born the first child, and on 2.2.2017 this child dies. In the month of January 2017 the plaintiff is pregnant, and this pregnancy is interrupted because of an unwanted abortion in the month of April 2017. After this the plaintiff is pregnant again and on 6.2.2018 to her child, who lives, so in a period of two years there are three pregnancies and in between these periods there are three months without security. In these circumstances will be applied the Article 27, of law no. 7703, date 11.5.1993, on social security in the Rpublic of Albania, amended, is excluded by this rule the case when during the period of the benefit of pregnancy the woman has conditions for a new benefit of pregnancy.”  Therefore the defendant should pay the plaintiff for the reports of pregnancy. The defendsnt party claimed the refusal of the lawsuit by declaring that the plaintiff has presented the reports for temporary invalidity at work in December  2018 to the  Regional Directory of Social Security, Tiranë, while they have as the start day the date  4.8.2017, being so they cannot be paid since based on law no. 7703, date 11.5.1993, on social security in the Republic of Albania, Article 62, the right to short-term incomes is prescribed with the passing of one year from the date of the beginning of the right to benefit them.   
Regarding the payment of the maternity leave on 2.1.2018 and onwards is not met the legal condition, the Article 27, under which the income of pregnancy is paid to the woman secured for the giving birth of the child when she does have 12 monthsh security period for every case of benefit. The third person issued the reports of the doctor  N.M  at the end of the month of September 2017 which were submitted to the Regional Directory of Social Security and doctors of the  Regional Directory of Social Security have declared that she did not benefit the payment for temporary invalidity at work, because she did not have 12 months of work experience. These reports are submitted personally by me  - declares the representative of the third party in the process – since he has the duty of the economist at the Health Center. He has notified the plaintiff that the reports were rejected because she did not have the right of benefit. The plaintiff has brought regularly the reports for all the period and these reports are accepted only for the justification of the work position. The payroll attached to the report is sent by hand to the Regional Directory of Social Security and thereafter to the Regional Directory of Social Security they are taken by the doctors of the Sector of Short – Term Benefit. Firstly, in relation to the reports for temporary invalidity at work resulted to be verified that the plaintiff has been sick at home because of pregnancy and because of this has taken reports for temporary invalidity  (these reports are administered in the status of proof). These reports are presented to the third person who is the employer of the plaintiff, but that the plaintiff is not paid for these reports by the defendant party.  In these conditions she has submitted them in December  2018 at DSSH. Rightly the defendant party has not paid the plaintiff regarding these reports because they have the date of beginning 4.8.2017, and being so they cannot be paid, because based on law no.7703, date 11.5.1993, on social securities in the Republic of Albania,  amended by Article 62, the right to short-term incomes is prescribed with the passing of a year from the date of the beginning of the right for their benefit. Consequently the claims of the plaintiff party are not based on law and should be refused. It was proved that the third person has had these reports in his office of finance and has not realized a written correspondence regarding the case and the treatment of the reports of the plaintiff party. The representative of the third party said in the judgment that, “Reports of the plaintiff are submitted at the end of September to the defendant party, but they have not received them declaring that to her does not belong any payment. Reports are filed in the work center so that to preserve the positon of work to the plaintiff.”  
Regarding the non-payment of the pregnancy report, even this claim is unfair for the court because the plaintiff does not meet the condition of the Article 27 with the relevant amendments that the pregnancy income is paid to the woman who is secured for the child-birth, when she has 12 months period of security, for every case of profit. It is excluded from the rule the case when during the period of the benefit of the pregnancy the woman has the circumstances for a new profit of pregnancy. This for the fact that it was evidenced in this trial that the plaintiff has an interruption of work relations on 15.12.2016 – 15.3.2017 because she has had a sick child (who unfortunately died on 2.6.2017), maternity leave for this pregnancy had ended exactly in the moment when the plaintiff has taken leave without pay in December  2016. In April 2017 the plaintiff has had an unwanted abortion, that does not permit to be in  the conditions of the benefiting from a pregnancy. After this moment the plaintiff comes back to work and works up to  30.7.2017 when begins the reports for temporary invalidity at work because of the problems she had with the third pregnancy.  So, for the last twelve months the plaintiff results to be unsecured, because has three months December 2016 - March 2017 without the right to be paid, from August 2017 and onward to her are not paid reports for temporary invalidity at work, she is yet not secured, and consequently she does not meet any of the conditions required  by the Article 27 of the law.   

Case law no. 2  (Social security contributions)

The plaintiff: Z.L Defendants: DRSSH, KRA, KQA Object: Oppositon if the decision of DRSSH, KRA, KQA. The obligation of the defendant DRSSH to include in the general calculation of the pension, contributions as self-employed in agriculture for the period 1.1.1994 – 31.12.2005.
The plaintiff is addressed to the  DRSSH  with an application for pension assignment. The benefit branch of DRSSH has assigned a partial pension to the plaintiff by not recognizing to her the contributions as self-employed in agriculture for the period 1.1.1994 up to  31.12.2005, with the argument that these contributions, are paid after the arising of the right for pension.  Concretely DRSSH  has not recognized these contributions, since, to the plaintiff has arisen the right to pension on 28.2.2014, when has reached the retirement age, while the giving of contributions is done on 30.12.2005, so, after the arising of this right. To benefit a retirement pension according to the Article 31 of law no. 7703 /1993 on social securities in the Republic of Albania, a person should have reached the retirement age and the security period. In every case when one of the conditions for pension is not completed, the person has no right to benefit it. In the concrete case the plaintiff has had the conditions to benefit a partial pension in the moment of the arising of this right. This decision is in force by the decision of  KRA and  KQA Tiranë. 

The defendant party in the lawsuit declares, “I have paid my contribution as private farmer for the period 1.1.1994 - 31.12.2005 and I am addressed to the DRSSH  Shkodër with an application for pension dat 13.4.2007. In this meaning the claim that I have paid contributions after the date  28.2.2004, as a time when I have had the possibility to benefit retirement pension, is unbased.  DRSSH  should not limit my will to determine the time of addressing to DRSSH Shkodër to benefit pension and neither should limit the right to continue the economic activity even after the reaching of the retirement age. In this meaning, it is the right to work uo to the time that I think to work and to benefit retirement pension from the time when I think to go the social security. DRSSH has accepted the paying of contributions from me for the period 1.4.1994 – 31.12.2005. If there were contestations regarding this period, then it should not accept the paying of these contributions. Under the Article 62/1 of law no. 7703, date 11.5.1993, on social security in the Republic of Albania, amended by law no. 9377, date  21.4.2005, the secured person has the right to be informed for contributions or benefits from social security.

The court decided to accept or to refuse the lawsuit? 

Case law no. 3 (verification of fact) 

Object: Verification of the legal fact of experience at work in the former agricultural cooperative X for the period July 1973 up to 31.12.1991. 
Applicant: M.SH Third person: DRSSH, Municipality X. 
The representative of DRSSH has presented these claims: Article 388 of the Code of Civil Procedure determines: when from a fact comes the change or the deletion of personal and property rights of a person and act that verifies it is disappeared, is lost and can not be done again or can not be taken in another way, the interested person has the right to claim that the fact may be verified through a decision of the first instance court.  
While in the Article 389  is determined: the purpose for which the applicant represents the application for the verification of a certain fact;
a. Causes for which cannot be taken the act or for which is impossible that the acts should be done again; 
b. Proofs through which will be evidenced the cause, for which is impossible to be taken the act or this act could not be done again, as well as the fact that is claimed to be evidenced.
During the judicial to verify her claims, the applicant submitted evidences such as: birth certificate, through which certifies her age. Marriage certificate, through which is evidenced that from date  20.4.1973  got married and moved to village Y. The certificate issues by Municipality X according to which the applicant has worked close to the agricultural cooperative X for the period July 1973 – 31.12.1991. But in this certificate even the note that the name of the applicant is in the register of the village Y composed by the Commission of the Municipality  Zall – X. 
Firstly, the Municipality is not the organ where are transferred all the rights after the closure of the agricultural cooperative. Secondly,, it is not in the competence of a head of municipality the issuing of such a certification for periods that correspond to the years  ’73-‘91.
With the evidences submitted during the judicial trial is not verified completely the fact that should be verified, (point c, of the Article 389). Only the sayings of witnesses are not sufficient to evidence the fact of neing in work relations in the agricultural cooperative and the number of norms realized in years. Only the declarations of witnesses are not enough to prove the fact of being in work relations in the agricultural cooperative and the number of norms realised in years. 

Case law no. 4,  (the date of the beginning of the benefit)  

Plaintiff: N.Z. Defendants: Regional Directory of Social Security. Object: Opposition of the decision of DRSSH, KRA, KQA. The obligation of the defendant party to pay the pension from the date 17.2.2016 - 6.12.2018. 
The plaintiff is addressed to the  DRSSH  with the application to benefit pension as a mother with many children.  For this she has submitted to the defendant part an application for pension on 17.2.2016. The defendant party through the branch of benefits has refused the giving of the pension because has not recognized periods of work next to SMT Shkodër from the date  2.2.1969  up to the date 1.9.1991.

This decision has remained into force from both Commissions (KRA and KQA). These decisions are object of appeal to the court which with decision no. __, date 16.10.2017 has annulled these decisions. 
The plaintiff has claimed the issuing of the pension based on the decision of the court, an application that is done again on date 6.12.2018.  The branch of benefits has issued the pension starting from the date 6.12.2018 (the date of the making of the last application).
This decision is opposed by the plaintiff in an administrative way and later to the court, in the lawsuit is presented as follows: The defendant party has made a mistake when has considered the presentation of the application for the giving of the pension as a new application. The defendant party has refused an application for the issuing of the pension since it has not considered a certain period of work time. This evaluation of the defendant party is annulled from the court, and this is the reason why as the date of the presentation of the application should not be taken the date when is presented the decision to the court, but from the date when is submitted the application.
The defendant party arguments that, the plaintiff has reached the age as mother with many children since 18.4.2010. For the first time the plaintiff has submitted an application to receive this pension on date 17.2.2016 , but is refused because of irregularities, consequently the pension should be paid from the time she has presented the correct documents since the date  6.12.2018.

The court decided to accept or to refuse the lawsuit?
 




Literature

· Selita, Mirela, Labour Law and Social Securities Law. Legislation-doctrine and judicial practice, School of Magistrates edition. 
· Selita, Mirela, Summary of lectures. 
· Social Securities Law. 
· Law on the organization and functioning of administrative courts and the judgment of administrative disputes.
· Civil Code. 
· Code of Civil Procedures.
· Criminal Code. 
· Code of Criminal Procedures. 
· Regulation on determining social security benefits. 
· Legislation of social security contributions, legislation on payment procedures of social security, appeal, (part of tax legislation). 

· Rules of appeal for decisions of the Regional Directories of Social Security. 
· Judgments of the Constitutional Court, Unifying Judgments and judgments of the High Court of the Republic of Albania on social security. 
· Administrative judicial judgments, civil judicial judgments, criminal judicial judgments.


Topic 5 - Week XVIII

Labour law sources, ILO and EU international standards on Labour Law, on principles of labour law and fundamental rights, (2 lecture classes), Dr. A.Shtylla

Topic description/Abstract

The object of this topic involves the following elements:  

a) To present magistrates with consolidated and updated knowledge on sources of Labour Law; 
b) To present magistrates with the fundamental principles and freedoms of Labour Law; 
c) To present magistrates with the international standards of Labour Law; 
d) To provide magistrates with the capacity to identify clearly and correctly the applicable legislation, international principles and standards of Labour Law.

Sources of Labour Law are as follows: 

· International sources; &  
· Domestic sources. 

In domestic sources are part:  

· Classical sources, such as: 

a) Legislation of Labour Law; 
b) Legislation of Professional Law, such as: 
· Collective contracts; 
· Internal regulations; 
· Unifying judgments of the High Court; 
· Judgments of the Constitutional Court; 
· The principle of prohibition of forced labour; 
· The principle of prohibition of discrimination; 
· The principle of syndicalist freedom;   
· The principle of good faith etc., are important principles and freedoms that characterize the norms of labour legislation. 

In this lecture will be elaborated also: 

· The place of international acts in the juridical domestic system of Labour Law;
· The influence of international acts in the juridical domestic system of Labour Law;  
· The ways under which the judicial jurisprudence can refer while examining certain cases, that are part of the domain of juridical work relations. 
 
The main learning issues  

· Update on domestic and international resources, classic and professional ones;
· The manner of the implementation of international acts of ILO, as well as of the EU by courts;
· Principles of Labour Law and fundamental freedoms. 
 

Self-study questions

1. Are the fundamental rights and freedoms of labor law considered fundamental human rights and freedoms? 
2. How do affect the content and implementation of an individual employment contract the changes in labor legislation that come into force during its implementation? 
3. What are the ways in which international law is applied by domestic courts?
4. If it is alleged by the employee that he / she has been discriminated in relation to employment or vocational training, which is the subject that has the burden of proof regarding this fact? 
5. Does jurisprudence of the EctHR take precedence over ECJ jurisprudence (Luxembourg Court)? Explain how these jurisprudences affect each-other. 

Judicial practice 

Casus no. 1

Employee A has an indefinite employment contract from February 1, 2014 with employer B (who has an activity in the production and supply of soft drinks), to perform the duty of sales manager in the supply-distribution branch .  

Employee A, during the period of the local election campaign of 2019 (May 25 to June 30, 2019), out of  working hours has developed party activity, for the political entity X .

Employer B, after the completion of elections, with the letter of  3 July 2019, notifies the employee that the procedure for termination of the employment contract has started against him due to professional incapacity because of  repeated non-compliance with contractual obligations. 

Employee A during the 5 years of the implementation of his contract has benefited after the issuance of financial results of the employer B, an annual remuneration as a manager with high results for sales in his exclusive area.  

During 2019, no claim was submitted to him by employer B regarding his work, other than a repeated request from him to carry out supplies and distribution of products beyond the daily duration of work, in the spring and summer.  

Employee A in some cases responded to this request and in some other cases did not, justifying his refusal with impossibility because of family and personal circumstances and commitments. 

Employee A after the termination of the employment contract by employer B, filed a lawsuit in court claiming for termination of the contract without reasonable cause, according to the Article 146, point 1, letter c, because of  his political convictions. 


Questions 

1. Which party has the burden of proof to prove that the employee has not been discriminated by the discontinue of his work because of  political convictions?
2. Which party has the burden of proving that the contract was terminated for this reason? 
 

Methodology 

· Presentation and interpretation of provisions that are sources for the Labour Law;
· Debate on previews of the Constitution of the Republic of Albania, international standards (ILO Conventions, The European Social Charter (reviewed), European Directives;
· Judgment of the Constitutional Court, no. 33, date 12.9.2007; 
· Judgment of the High Court, no. 127, date 28.9.2007;
· Judgments of the ECtHR;
· Resolution and judicial case discussion. 




Literature

· Constitution of the Republic of Albania, (Part II, Fundamental human rights and freedoms, Chapter II, Personal rights and freedoms, Chapter IV, Economic, social and cultural rights and freedoms), Articles 49 -59. 
· Labour Code, Articles 1,2,5, 11. 
· ILO Conventions, no.87/1948.   
· ILO Conventions, no.98/1949.  
· ILO Conventions, no.135/1971.  
· ILO Conventions, no.141/1975.  
· ILO Conventions, no.151/1978.  
· ILO Conventions, no.29/1930.   
· ILO Conventions, no.105/1957. 
· ILO Conventions, no.100/1951.  
· ILO Conventions, no.111/1958.  
· ILO Conventions, no.156/1981. 
· ILO Conventions, no.87/1948. 
· Law no. 8960, date 24.10.2002, on the ratification of the European Social Charter, changed. 
· Council Directive 2000/43/EC of 29 June 2000 implementing the principle of equal treatment between persons irrespective of racial or ethnic origin (‘Racial Equality Directive’). Document 32000L0043.
· Council Directive 2000/78/EC of 27 November 2000 establishing a general framework for equal treatment in employment and occupation (‘Employment Equality Directive’). Document 32000L0078.
· Directive 2006/54/EC of the European Parliament and of the Council of 5 July 2006 on the implementation of the principle of equal opportunities and equal treatment of men and women in matters of employment and occupation. Document 32006L0054
· Çela, Kudret, Labour Law.
· Shtylla, Albana, Commentary of Labour Code, for the Articles1,2,5, 11 of the Labour Code.
· UNIFEM guidelines on EU, EC, UNO, ECJ and ECtHR international jurisprudence on issues of gender parity in the field of work and social security, as well as legislation and Albanian judicial practice.
· Preventing racism at the workplace, an edition of the European Foundation for the improvement of living and working conditions, Luxembourg, 1996.
· Combating age barriers in employment, an edition of the European Foundation for the improvement of living and working conditions, Ireland, 1997. 
						
Topic 6 - Week XIX

Information and consultation, Albanian and EU acquis legislation  on these rights, (1 lecture class + 1 seminar class),  Dr. A.Shtylla

Topic description/Abstract

The object of this topic involves the following elements:

a. To present magistrates with detailed knowledge of the employee’s right to information and consultation; 
b. Matters for which he may exercise this right; 
c. Procedures to be followed by the employer to guarantee this right. 

Information and consultation is an institute which has found its expression even before in the provisions of the Labor Code, chiefly on: 

a. Negotiating procedures followed for concluding a collective labor contract; 
b. Issues of safety and health at work; 
c. Collective work release, etc. 
The Article 33/1 of the Labour Code is a transposition of Articles 5 and 6 of the Directive 2002/14/EC of the European Parliament and of the Council of 11 March 2002 establishing a general framework for informing and consulting employees in the European Community. 

The Labour Code envisages the obligations of the employer:  

· To inform the trade union organization or in its absence the employees’ representatives.

The main learning issues  

· Concepts of information and consultation;
· Issues for which these rights are exercised by the employee; 
· Procedures that the employer must follow to guarantee this right;
· Guaranteeing the right to information in court.


Self-study questions

1. Has there been legislation in force, other special regulations related to informing and consulting organizations, councils or employee representatives?
2. What are the provisions of the legislation in force on trade and industrial secrecy and the restrictions to which it is subject ?
3. What is the competent court for reviewing lawsuits with the object of requesting information according to Article 33/1 of the Labor Code, and what are the procedural provisions that should be applied for these lawsuits?


Methodology 

· Presentation and interpretation of the provisions of the Labor Code   ;
· Debate on the provisions of the Albanian legislation/international standards and EU directives;
· Court decisions, ECJ decisions. 

Literature

· Labour Code, Article 33/1. 
· Law no. 10 237, date 18.2.2010, on safety and health at work.
· Directive 2006/54/EC of the European Parliament and of the Council of 5 July 2006 on the implementation of the principle of equal opportunities and equal treatment of men and women in matters of employment and occupation. Document 32006L0054. 
· Council Directive 91/533/EEC of 14 October 1991 on an employer's obligation to inform employees of the conditions applicable to the contract or employment relationship. Document 31991L0533.
· Çela, Kudret, Labour Law.  
· Shtylla, Albana, Commentary of Labour Code, for the Article  33/1 of the Labour Code. 


Topic 7 -  Week XX

The institute of material responsibility and of disciplinary responsibility		 

1 lecture class + 1 seminar class

Topic description/Abstract

The object of this topic involves the following elements: 

a. To present magistrates with advanced and detailed knowledge on the right of the employee for the material responsibility and the disciplinary responsibility; 
b. Conditions that have to be accomplished for the taking into responsibility of the employee; 
c. Procedural rules that have to be implemented to guarantee a fair and correct process for employees who will be subject to disciplinary sanctions or compensation.   

In this topic will be analyzed in details as follows: 

1. The four elements that must be met for an employee to be liable for the damage reward; 
2. Differences of the responsibility for damage reward under Labour Law and Civil Law, related chiefly to the conditions and the volume of responsibility; 
3. The manner of the realization of indemnity; 
4. The party having the burden of proof in a conflict  for causing damage. 

Disciplinary responsibility is another important institute of labor law, through which it is required to be improved the rules of work organization, as well as the minimization of disciplinary violations. 

In this topic will be elaborated also: 

· The principles of fair legal process that have to be implemented to an employee to be placed in disciplinary action.

The main learning issues  

· Dissolution of the institutes of disciplinary responsibility and of damage compensation;
· Differences and similarities with similar institutes in the legal system, (for example, in the Civil Law);
· Conditions that have to be met/verified for the placement in disciplinary liability/ employee’s damage compensation;
· Procedural guarantees, the regular legal process, that must have the employees against whom will be imposed these sanctions.

Self-study questions


1. What are the elements that the court must assess so that an employee may be held liable for disciplinary damages?
2. What are the differences and similarities between liability for damages and disciplinary liability?
3. Can the court completely or partially absolve an employee from the liability for damage reward?
4. Which party has the burden of proof in the liability for damage reward   under the provisions of Labor Code? 
5. What are the procedural provisions that the court must apply in these cases ? 
6. What are the procedural guarantees that the employee must have so that to perform a regular process during the disciplinary proceedings? 
7. Can you list and prepare the content of the acts that the employer must issue for each stage in which must pass the disciplinary proceeding? 


Judicial practice 

Casus no. 1


At the Consumer Protection Agency (CPA) at Tirana municipality, was conducted an audit by the Internal Audit of the Prefect of Tirana Region, which covered the period 1.10.2013 - 30.9.2015. 

The internal audit at the end of the audit has sent the final report and action plan on the audit, where have been identified violations which have negatively affected the budget of  CPA, approved by the municipality of Tirana.  

Specifically, the report evidences  that the institution for mobile telephony has signed a contract with economic operators that provide this service and specifically with AMC and Eagle Mobile, since 2012. 

To every employee is stopped in the monthly payroll for the expenses incurred. 

By order of the director of CPA no. 103, date 3.2.2013, on providing with a mobile phone number and the covering of costs for this service, it is ordered the cover of expenses for this service without establishing a monthly limit for the General Director of CPA, Director of the Market Monitoring Directorate at CPA and the Director of the Directorate of Coordination and Administration. 

The legal basis on which is based this order, VCM no. 864, date 23.7.2010, on providing with a mobile phone number of public legal persons, does not correspond to the coverage of this expense for the above mentioned persons, because VCM no. 864, date 23.7.2010 has defined clearly who benefits from the above service, specifically in point 11 of it. 

Given that CPA depends from the municipality of Tirana, this order of the head of the institution had to be approved by the Mayor. 
As above mentioned, mobile telephony expenses for the period October 2013 to September 2015 covered by CPA, constitute economic damage for the four cases in the amount of 191,960 ALL.

Respectively the former head of CPA, the citizen A.M has benefited unjustly the amount of 45,222 ALL from the service performed with the economic operator Eagle Mobile and 14,628 ALL with the economic operator AMC, in total 59,850 ALL. 

Following the final audit report is determined the economic damage caused by the former director referring to the use of fuel. Specifically, for the audited period it is noticed that the fuel was withdrawn by the former head  A.M in the implementation of his order no. 375, date 26.12.2013, for the monthly benefit of a quantity of fuel for the head of the institution, in the amount of 50 liters.  

The legal basis mentioned in this order does not apply to this order.  

The order is not approved by the central body, the municipality of Tirana. 

Pursuant to this order for 2014, from the former director A.M was withdrawn fuel from the warehouse of CPA in the amount of 600 liters of gasoline in the amount of 16,866 ALL and was used for his private vehicle with license plate TR xxxx. 

For the justification of the fuel, were kept monthly sheets signed by the former head A. M and the employee A. K with norms of fuel consumption 15 liters / km. 

For the year 2015 (January – July) was withdrawn 320 liters of gasoline in the amount of 56,995 ALL, also from the former director A. M and was used for his private vehicle type Benz ML with license plates AA xxx . 

For the justification of the fuel, were kept monthly instruction sheets, signed by the former head  A.M and the employee A.K  with fuel consumption norms of 20 liters / km.  

Regarding the above, the total value of 162,861 ALL, which belongs to the amount of 920 liters of gasoline used by the former director A.M, constitutes economic damage caused by him . 

This is due to the fact that he has acted in the violation of law no. 10160, date 15.10.2009, on the regulation of transport service for public officials and civil servants, amended by law no. 169/2013, law no. 8652, date 31.7.2000, on the organization and functioning of local government, Article, 8 point 1, law no. 10296, date 8.7.2010, on financial management and control, Article 8, points 1, 5, points 1, 3/d, for whom is charged with responsibility. 

By indemnity order no. 112, date 18.5.2016, on the return of monetary values, based on the final audit report performed as above, at Consumer Protection Agency, the head of CPA has ordered the compensation from the former head A.M of the amount of 222,711 ALL benefited from the mobile telephony service and the use of 920 liters of gasoline with the funds of CPA. 

The employee A.M results to have been notified on the obligation imposed by this act and in the conditions when he has not voluntarily paid the obligation CPA has appealed to the court requiring compensation for the damage caused.

Argue the liability of the employee for the damage reward by distinguishing between :
 
a. The liability for damage reward under civil law; 
b. The terms and volume of liability; 
c. The manner of the realization of compensation: &
d. The burden of proof at trial.

						
Methodology

· Short presentation of the topic; 
· Practical cases;
· Judicial judgments; 
· Case resolution and discussion. 

Literature

· Labour Code, Articles 21, 27 and 37. 
· Çela, Kudret, Labour Law.   
·  Shtylla, Albana, Commentary of Labour Code, for the Articles 21, 27 and 27 of the Labour Code.
· Comparative labor law, text. 


Topic 8 - Week XXI 

Parties to the individual employment contract and their status, (1 lecture class + 1 seminar class), Dr. A.Shtylla

Topic description/Abstract

The object of this topic involves the following elements: 

a. To present magistrates with deep practical knowledge regarding the status of the employee and of the employer in the individual employment contract; 
b. To present magistrates with the general rights and obligations that are implemented by them. 


The subjects of a legal employment relationship acquire rights and assume certain legal obligations for which they have expressed their will, consequently they have made an agreement with each other. 

The general obligations of employees and of employers that are anticipated in Articles 21 to 37 of the Labor Code are obligations that are provided for and applied to each individual employment contract, regardless of the job position or the type of contract that parties have signed between them. 

The only exceptions here are those obligations [footnoteRef:33], which:  [33:  The obligation to preserve facts intended to remain secret.] 


a. Require a special character of the work or service performed by the employee ; & 
b. During which he is informed on facts or data which may be considered a commercial or industrial secret, the transmission of which to a third party causes harm to his employer. 

The main learning issues  

· Parties to the individual employment contract; 
· General rights and obligations of the employee; 
· General rights and obligations of the employer. 

Self-study questions

1. Are the general obligations of the employee and employers the minimum standards applicable to each individual employment contract?
2. What are the exceptional cases under which employees may not be required to comply with one of the general obligations provided for in the Labor Code?
3. How does the implementation of the general obligations of  parties affect the implementation of the individual employment contract or its termination? 


Methodology 

· Study cases; 
· Analysis of juridical problems;
· Consequences of the non-implementation of mutual rights and obligations of parties in an individual juridical employment relationship. 

Literature

· Labour Code, Articles 21-33. 
· Çela, Kudret, Labour Law.
· Shtylla, Albana, Commentary of Labour Code, for the Articles 21-33 of the Labour Code. 
· Employee Rights, National Conference of People’s Advocate, edition of People’s Advocate and   OSCE, 2004. 
· German labor law, (Summary, Germany), Tirana, edition of Hanns Seidel Foundation. 

Topic 9 - Week XXII 

Individual Employment Contract, types of individual employment contracts, (1 lecture class + 1 seminar class), Dr. A.Shtylla



Topic description/Abstract

The object of this topic involves the following elements: 

1. To present magistrates, in details and practically with: 

· The content of an individual employment contract; 
· The form and binding elements of its content; &
· Types of individual employment contracts. 

The individual employment contract has the force of law and is terminated only by agreement between parties, or according to cases provided by law. 

The individual employment contract does not create juridical consequences to third parties, with the exception of non-contractual responsibilities to the employer, for cases expressly provided by law. 

In this topic will be elaborated also:  

· Subjective and objective conditions of the individual employment contract; 
· Its cause and object. 

Through cases of interpretation of legal provisions and practical cases, will be treated in depth innovations in the new types of individual employment contracts, such as the one with the Temporary Employment Agency.




The main learning issues  

· Definition of individual employment contract; 
· Mandatory form and elements for the content of the individual employment contract;
· Types of individual employment contracts; 
· Temporary Employment Agency. 

Self-study questions

1. What is the form required by law for the individual employment contract and if it is not respected does it result in its absolute invalidity?
2. Do employees enjoy the same rights and obligations regardless of the type of individual employment contract under which they provide their work or service? 

Group work in the classroom

Do a comparative analysis between two different types of individual work contracting. 

What distinguishes the contract from the Temporary Employment Agency, from the individual contract with a certain duration (with term)? 

Methodology 

· Presentation on the main issues of the topic; 
· An analysis of judicial judgments in relation to the determination of the applicable juridical regime in an employment or civil juridical relationship;
· Case resolution and discussion; 
· Group work of candidates for a comparative analysis between two types of contracts;
· Debate on each case; 
· The drafting of the skeleton of a contract. 

Literature

· Labour Code, Article 12 to 21. 
· Çela, Kudret, Labour Law.
· Comparative labor law, pp. 50 to 53, 110 to125, 160 to 166. 
· Shtylla, Albana, Commentary of Labour Code, for the Articles 12 to 21.  
· Individual type employment contract, (Commentary of Labour Code, Dr. Albana Shtylla). 
· Directive 96/71/EC of the European Parliament and of the Council of 16 December 1996 concerning the posting of workers in the framework of the provision of services. Document 31996L0071.  
· Directive 2008/104/EC of the European Parliament and of the Council of 19 November 2008 on temporary agency work. Document 32008L0104.
· Council Directive 97/81/EC of 15 December 1997 concerning the Framework Agreement on part-time work concluded by UNICE, CEEP and the ETUC,(amended). Document 31997L0081.
· Council Directive 1999/70/EC of 28 June 1999 concerning the framework agreement on fixed-term work concluded by ETUC, UNICE and CEEP. Document 31999L0070.

Topic 10 - Week XXIII

Other institutes of labor law and EU acquis

1 lecture class + 1 seminar class
	

Topic description/Abstract

The main object of this topic is as follows:  

A. To analyse in detail with practical cases the elements of the content of an employment contract, in particular:  
i. The salary; 
ii. Working time;
iii. The vacation time. 

In this topic there will be a special treatment on:

· The special protection for minors and pregnant women.
  
The time in which the employee is available to the employer in the fulfillment of the obligations arising from the juridical employment relationship, is the duration of the work and it can be normal, short and extended. 

Daily, weekly, or even annual leave are intended to create opportunities for employees to regain physical energy, but also mental energy for the realization of work, their service in the terms required by the employer. 

Salary or remuneration of work is an essential element of the individual employment contract, thus making the work productive and extremely important for the well-being of employees.

In this topic there will be a detailed treatment related to:  

i. Types of salaries; & 
ii. The conditions in which they may be granted to employees in the performance of an individual employment contract.

The protection of special categories of employees, such as minors and pregnant women, has found special treatment in the provisions of the Labor Code. 

In this topic will be presented the novelties of the 2015 amendments to the Labor Code as a result of the transposition of the acquis, for the protection of minors and pregnant women. 


The main learning issues  

· Working conditions, special protection for minors and pregnant women;
· Salary, salary system, types, legal protection; 
· Working time, normal time, weekly, monthly; 
· Duration of daily, weekly and annual leave, special leave; 
· Procedure for enjoying the annual leave.

Self-study questions

1. Analyze what it means, Equal Reward for work of equal value, based on international principles and resources as well as on our domestic law.
2. What is the proper order that the court must make, in relation to the salary on the basis of which the compensation is determined: 
i. For non-compliance with the procedural provisions for the termination of individual employment contracts; or      
ii. For its resolution  for abusive motives, for unjustified reasons, etc.
3. What should be the solution that the court should give in cases when considering a claim for recognition of unpaid annual leave?
4. Is there any priority  set by the provisions of the Civil Code, the law on bankruptcy and the Labor Code, for the payment by the employer of obligations in case of bankruptcy?
5. What are the procedural instruments that the court should use during the judicial investigation in a labor dispute, to prove the real salary that the employee has received? 


Judicial practice 

Casus no. 1


Employee A.A, has started the employment relationship with the respondent General Directorate of Customs after being appointed to the position of Anti-Smuggling Inspector in the Land Anti-Smuggling Sector in the Directorate of Anti-Smuggling and Enforced Customs Debt Recovery, with the act of the  date 12.7.2012 of  Customs General Directory. 

With the decision of the date 26.5.2015 of the Director of Human Resources Management of CGD, the employee A.A was released from civil service. 

The plaintiff has exercised the right to appeal against this decision to the Customs General Directory. 

Also, with a special lawsuit, the employee addressed the court requesting the obligation of the employer to pay him for the days off and official holidays worked and unpaid, plus 50% surcharges on the salary as well as for overtime hours worked. and unpaid for the last 3 years from 15.9.2013 to 26.5.2015. 

This is due to the fact that the employee AA claims to have worked during the days of weekly rest and official holidays, specifically for services at customs points over 100 km, and have been paid by the employer CGD only expenses related to accommodation and food, while bonuses related to work performed on Saturdays and Sundays, as well as on public holidays are not paid as such.



Discuss on: 

1. Additional working hours; 
2. Their compensation;  
3. The employee’s right to be paid for overtime hours; 
4. The amount of this payment; &   
5. The burden of proof at trial. 


Methodology

· Case studies for work outside normal hours (overtime), reward-break;
· Practical cases for special protection of minors and pregnant women; 
· Termination of the contract during maternity leave ;
· Termination of the contract during the annual leave, the rights of the employees, the procedure for their benefit, conflicts with the employer but not giving the annual leave, the consequences that may come.

Literature

· Labour Code, Articles 40 to 134.
· Law no. 10 237, date 18.2.2010, on safety and health at work.
· Law no.9634, date 30.10.2006, on labor inspection and State Labor and Social Services Inspectorate, (changed).
· Çela, Kudret, Labour Law. 
· Shtylla, Albana, Commentary of Labour Code, for the Articles 40 to 134 of the Labour Code.
· ILO Conventions, no.155/1981; 
· ILO Conventions, no.161/1985; 
· ILO Conventions, no.13/1921; 
· ILO Conventions, no.115/1960; 
· ILO Conventions, no.136/1971; 
· ILO Conventions, no.139/1974; 
· ILO Conventions, no.161/1986; 
· ILO Conventions, no.170/1990; 
· ILO Conventions, no.119/1963; 
· ILO Conventions, no.127/1967; 
· ILO Conventions, no.148/1977; 
· ILO Conventions, no.120/1964; 
· ILO Conventions, no.167/1988; 
· ILO Conventions, no.27/1929; 
· ILO Conventions, no.152/1979; 
· ILO Conventions, no.131/1970; 
· ILO Conventions, no.95/1949; 
· ILO Conventions, no.94/1949; 
· ILO Conventions, no.171/1990; 
· ILO Conventions, no.14/1921; 
· ILO Conventions, no.106/1957; 
· ILO Conventions, no.132/1970; 
· ILO Conventions, no.140/1974.
· Council Directive 92/85/EEC of 19 October 1992 on the introduction of measures to encourage improvements in the safety and health at work of pregnant workers and workers who have recently given birth or are breastfeeding, amended. Document 31992L0085.
· Council Directive 94/33/EC of 22 June 1994 on the protection of young people at work, amended. Document 31994L0033.
· Directive 1999/92/EC of the European Parliament and of the Council of 16 December 1999 on minimum requirements for improving the safety and health protection of workers potentially at risk from explosive atmospheres, amended. Document 31999L0092.

Verdicts of the Council of Ministers in the application of the Labour Code and the above-mentioned laws  

· Verdict of the Council of Ministers no.461, date 22.7.1998, on the register kept by the employer for accidents at work and for occupational diseases.
· Verdict of the Council of Ministers no.459, date 22.7.1998, on hazardous substances.
· Verdict of the Council of Ministers no.460, date 22.7.1998, on accidents at work. 
· Verdict of the Council of Ministers no.692, date 13.12.2001, on special measures of insurance and protection of health at work, changed by verdict no. 742, date 6.11.2003.
· Verdict of the Council of Ministers no.37, date 28.1.2002, on the organization and functioning of the inspection-rescue department in the mines.
· Verdict of the Council of Ministers no.445, date 26.6.2003, on inspecting the work of seafarers.
· Verdict of the Council of Ministers no. 788, date 14.12.2005, on the determining of accident at work or because of work.

Verdicts of the Council of Ministers on working time and rest

· Verdict of the Council of Ministers no.356, date 25.3.1996, on the regulation of working and leisure time in hotels, restaurants and enterprises that meet the needs of tourism.
· Verdict of the Council of Ministers no.357, date 25.3.1996, on the regulation of working and leisure time in spectacle institutions.
· Verdict of the Council of Ministers no.358, date 25.3.1996, on the regulation of working and leisure time for the written and spoken press.
· Verdict of the Council of Ministers no.369, date 25.3.1996, on the regulation of working and leisure time of guards and other employees who perform similar functions.
· Verdict of the Council of Ministers no.360, date 20.5.1996, on the regulation of working and leisure time in road, rail, sea and air transport undertakings and undertakings that maintain and repair vehicles. 
· Verdict of the Council of Ministers no.429, date 20.3.1996, on the regulation of working and leisure time in the health system, changed by verdict no.114, date 31.3.2002. 
· Verdict of the Council of Ministers no.430, date 20.3.1996, on the regulation of working and leisure time in enterprises that provide the supply of bread and good materials that are quickly damaged. 
· Verdict of the Council of Ministers no.431, date 25.3.1996, on the regulation of working and leisure time in canning, horticulture, forestry and pasture enterprises. 
· Verdict of the Council of Ministers no.511, date 24.10.2002, on the duration of work and leave in state institutions, (changed). 


Verdicts of the Council of Ministers on safety and health at work

· Verdict of the Council of Ministers no. 562, date 3.7.2013, on the approval of the regulation on the minimum safety and health requirements in the use of work equipment in the workplace. 
· Verdict of the Council of Ministers no.563, date 3.7.2013, on the approval of the regulation on the minimum safety and health requirements for the use of personal protective equipment in the workplace.  
· Verdict of the Council of Ministers no.564, date 3.7.2013, on the approval of the regulation, on the minimum requirements of safety and health in the workplace.  
· Verdict of the Council of Ministers no.312, date 5.5.2010, on the approval of the regulation on site safety. 
· Verdict of the Council of Ministers no.108, date 9.2.2011, on the skills to be completed by employees, persons and specialized services dealing with occupational safety and health issues.  
· Verdict of the Council of Ministers no.107, date 9.2.2011, on the composition, rules of organization and functioning of the occupational safety and health council and employee representatives.
· Verdict of the Council of Ministers no. 520, date 6.8.2014, on the approval of the regulation on the protection of the safety and health of employees from the risks associated with carcinogens and mutagens at work. 
· Verdict of the Council of Ministers no. 521, date 6.8.2014, on the approval of the regulation on the minimum safety and health requirements for working with display screen equipment. 
· Verdict of the Council of Ministers no. 522, date 6.8.2014, on the approval of the regulation on the protection of the safety and health of employees from the risks associated with chemical agents at work. 
· Verdict of the Council of Ministers no. 523, date 6.8.2014, on the approval of the regulation on the minimum safety and health requirements for the protection of employees related to the work of the load arm, and for the abrogation of points 15.1 to 15.10, of Annex V, of the verdict no. 312, date 5.5.2010, of the Council of Ministers, on the approval of the regulation for safety on site.
· Fundamental principles of occupational health and safety, Benjamin O. Alli,  ILO edition, 2001.
· Guidelines on occupational safety and health management systems, ILO edition, 2001[footnoteRef:34]. [34:  http://www.ilo.org/publns] 

· Reforming the worker protections, ILO edition, Office in Hungary for Central and Eastern Europe, 2002[footnoteRef:35].  [35:  To the same.] 

										
Topic 11 - Week XXIV

The changing of the employment contract, making it available to employees, the transferring of enterprise, 1 lecture class + 1 seminar class, Dr. A. Shtylla

Topic description/Abstract

The main object of this topic is as follows:  

a. The elaboration of  the forms of change of an individual juridical employment relationship; 
b. The rights and obligations of parties during the disposal or transfer of the enterprise. 

The changing of the juridical employment relationship, in the form of making it available, means changing the terms of the employment contract, which means that the contract essentially continues to exist, but in it may have changed elements which relate to the work that will to be performed, or under working conditions.

The transfer of the enterprise is different from the process of the making of the employees available in another job because in these cases we have a termination of the previous juridical employment relationship, as well as the establishment of a new juridical relationship with the new employer.

In this topic will be treated: 

a. The differences between these two forms of the change of the juridical employment relationship; 
b. The procedures that must be applied when exist or when are met the conditions for these forms of change;& 
c. The consequences that may come as a result of their implementation. 

The main learning issues  

· Forms of the change of a juridical employment relationship ;
· The rights and obligations of parties during the disposal or transfer of the enterprise; 
· The procedures that must be applied when exist or when are met the conditions for these forms of change, as well as the consequences that may come because of their implementation. 

Self-study questions


1. What is the difference between the making of the  employees available and the transferring of the enterprise?
2. What is the difference between making employees available and contracting them with Temporary Employment Agencies?
3. What is the difference between the transfer of an enterprise and the sale of shares of a company?

Group assignment


Comparative analysis of common and different points between the two forms of individual employment contracting: 

i. Contracting by the Temporary Employment Agency; &    
ii. Making the employee available from his employer to another employer.

Methodology


· Presentation and elaboration of concepts;
· Cases of practice;
· Assignment, group work;
· Debates

Literature


· Labour Code, Articles 137 to 139/1.
· Law no. 9901, date 14.4.2008, on traders and trade associations.
· Çela, Kudret, Labour Law.
· Shtylla, Albana, Commentary of Labour Code, for the Articles 137 to 138/1.
· Council Directive 2001/23/EC of 12 March 2001 on the approximation of the laws of the Member States relating to the safeguarding of employees' rights in the event of transfers of undertakings, businesses or parts of undertakings or businesses. Document  32001L0023.
· Directive 2002/14/EC of the European Parliament and of the Council of 11 March 2002 establishing a general framework for informing and consulting employees in the European Community - Joint declaration of the European Parliament, the Council and the Commission on employee representation. Document 32002L0014.
 
Topic 12 - Week XXV 

The duration of contract, the procedure for the termination of contract of indefinite duration, 1 lecture class + 1 seminar class, Dr. A.Shtylla

Topic description/Abstract


The main objects of this topic are as follows: 

a. The elaboration of the differences between a contract of indefinite duration and a contract of definite duration; 
b. The creation of their skills for the acts that employers must issue ; 
c. Procedures that have to be followed for the termination of a contract of indefinite duration. 

The termination of the juridical employment relationship means its termination and occurs when are verified the relevant juridical facts with which the law connects their termination. 

As a rule, the termination of the employment contract is determined in the act of the signed contract, but one of the main cases is the termination of the employment contract of indefinite duration. 
 
Provisions 141 to 145 of the Labor Code envisage procedural rules and notice deadlines that must be followed by the employer and the employee[footnoteRef:36], but even the reasons for which a contract of indefinite duration is terminated, also determining the sanctions in the case of their non-implementation .  [36:  According to the Article 143 of the Code of Procedure, the employee is also obliged to respect the notice deadlines for the termination of the individual employment contract.] 


In this topic will be elaborated even the employee’s right to seniority remuneration, a reward given in return for the contribution he has given with his work, but also in order to cover him with income for a certain period of time in proportion with the years worked at this employer.

The main learning issues  

· The difference between a contract of indefinite duration and a contract of definite duration;
· Trial time, notification deadlines, when the solution with immediate effects is considered;  
· The procedure for the termination of the employment contract, (minimum deadlines, form, manner of notification, compensation in cases of non-compliance with the procedure);  
· Burden of evidence in the court process for proving the reasons for the termination of the employment contract, types of evidence, object of proof.

Self-study questions


1. What may be the cases when the conclusion of an individual contract with a certain duration is justified (indefinite duration)? Take an example and analyze why it might be an exceptional case?  
2. How is calculated a notice period? What is the period of work taken as reference for its calculation?
3. Can the parties to the agreement between them, foresee notice deadlines different from those specified in Article 143, point 1 of the Labor Code  (more or less favorable)? 
4. In what cases of the termination of individual employment contracts, must the court verify if have been met the reasons set out in Article 144 of the Labor Code?
5. Can the court in the case of a contract termination of indefinite duration determine the salary in reference to which the remuneration for seniority is calculated (if the contract does not have a concrete definition but refers directly to Article 145 of the Labor Code )?
6. What is the party that has the burden of proof for proving the reasons for the termination of the employment contract, the types of evidence it can present, the object of proof?



Judicial practice 

Casus no. 1


Employee A has started working at the Regional Directorate of Agriculture, Food and Consumer Protection in Elbasan on 6.3.1997 and recently performed the duty of advisory service specialist, until 7.4.2017 . 

The employment relations of the employees in this directorate were regulated by the Labor Code. 

Between the employee A and the employer (hence the same parties) results that a 1-year employment contract has been concluded starting from 1.8.2016, for the same work that he had done before at this regional directorate. 

By order no. 68, date 29.3.2017, on the approval of the organic structure of the Regional Directorates of Agriculture, Food and Consumer Protection in the Regions, the Prime Minister has decided to approve the new structure for this directorate. 

Based on this order of the Prime Minister with the decision no. 11, date 7.4.2017 of the Director of the Regional Directorate, has been decided:  
· Immediate release of the employee A because of the suppress of the work position.


In these circumstances, employee A has appealed to the district court for the resolution of the dispute, claiming immediate and unjustified termination of the employment contract by the employer. 

Analyze as follows: 

a. What is the juridical nature of the termination of the employment contract with employee A ?  
b. Has been respected the procedure according to the Article 144 of the Code of Procedure by the plaintiff?  
c. Has the plaintiff respected  the notice period under the Article 144 of the Code of Procedure? 
d. If not, what are the consequences that the court should recognize to plaintiff A ?


Methodology 

· Presentation of concepts; 
· Practical cases, their solutions; 
· Judicial judgments;
· Exercises for calculating notification deadlines;
· Solution and debate on the case;
· Debates.


Literature

· Labour Code, Articles 140, 141, 142, 143, 144 and 145. 
· Çela, Kudret, Labour Law. 
· Shtylla, Albana, Commentary of Labour Code, comments for the Articles 140, 141, 142, 143, 144 and 145 of the Labour Code.
· ILO Termination of Employment Convention, 1982 (No. 158).

				
Topic 13 - Weeks XXVI and XXVII

Immediate termination of the contract, termination at an inconvenient time, collective dismissal, 2 lecture classes + 2 seminar classes, Dr. A. Shtylla  and the other lecturer

Topic description/Abstract


The main objects of this topic are as follows: 

To present magistrates in detail and with practical cases:  

a. The conditions that must be verified or that must be met so that a contract termination may be classified as an immediate termination, at an inappropriate time or a collective dismissal. 

In the Articles 153-156 of the Labor Code are elaborated: 

b. Definition and rules related to the immediate termination of the contract, that at first glance seems as if the immediate termination of the contract is most convenient for the parties to it. 

Both parties have the right to terminate the contract immediately, (i.e. the employee and the employer) and it can be terminated immediately for justified or unjustified reasons. 

The assessment if we are dealing with an immediate termination of the employment contract is done by analyzing whether there were or not justified reasons by the employer or employee and further resolves the consequences that have derived from them.  

In this topic will be elaborated also:  

c. The termination of the employment contract at an inappropriate time according to the Article 147 of the Labor Code. 

According to this provision, the employer cannot terminate the contract when the employee receives temporary incapacity payment from the employer or from social insurance, for a period of up to 1 year, or when he is on leave granted by the employer. 

From all the above mentioned circumstances are considered those which constitute special periods for the employee and that affect the employer. 

These periods, defined as inappropriate, are those during which the employee is not or can not be able to fulfill his main task, the work, as well as to realize an effective protection for the notified termination of the contract.

In the Article 148 of the Labor Code are foreseen procedures for collective dismissal, which provide guarantees for the dismissal of employees. 

The provisions of the Labor Code address what are the conditions that must be met so that the termination of the contract may be considered as collective dismissal, as well as an information or consultation procedure, negotiation and mediation for its implementation. 

In this topic will be treated in detail the procedural aspects of the immediate termination, inopportune termination and collective dismissal, as well as the consequences it brings for the parties of the individual employment contract.   

The main learning issues  

· The meaning of the immediate termination, types of immediate termination (justified, unjustified by the employer, unjustified by the employee);
· Conditions that have to be verified or met so that a contract termination may be classified as an immediate termination;
· The meaning of the termination of the contract at an inappropriate time, the invalidity of the termination;
· Conditions that have to be verified or met so that a contract termination may be classified as a termination of the contract at an inappropriate time;
· The meaning of collective dismissal, procedural aspects of this solution;
· Consequences and possible compensations in the case of the termination of the contract with immediate unjustified effects or in collective dismissals. 

Self-study questions

1. Should the court, in the terminating of a contract, immediately and justifiably verify whether the procedure provided for in Article 144 of the Labor Code has been observed?
2. How is made the assessment by the court, if we are facing an immediately unjustified contract termination?
3. What is the conclusion and further the assessment that the court should make, before concluding that we are facing a contract termination in the form of collective dismissal? 
4. In non-compliance with the legal procedures for the termination of contracts according to the form of collective dismissal, should the court recognize compensation against employees based on Article 148 of the Labor Code or under Article 144 thereof?
5. Do the termination of an employment contract at an inappropriate time and the unjustified immediate termination of the employment contract have different consequences?   

Judicial practice 

Casus no. 1

The employee A.M started the employment relationship on 14.3.1991 initially at the Kavaja Electric Enterprise. 

The plaintiff has worked in this enterprise in different positions without interruption until 15.8.2002, after which he was transferred to Tirana near the Electricity Distribution Zone, which then changed its name to KESH sh.a., (in the capacity of employer). 

Even after this transfer, the plaintiff has worked in different directorates and in different job positions where he has recently been with the duty of the technical director of KESH sh.a., a task which he has performed until 24.10.2017, the date when and the employment relationship was terminated immediately. 

The employee at the time of the termination of the individual employment contract had in force the contract without a term of the date 17.8.2002, where in the content parties have determined all the specific conditions for this employment relationship. 

The employer communicated to the employee A.M on 23.10.2017, the notification for the immediate termination of employment for reasonable reasons, submitting as motivation the one referred to in the minutes of the meeting held between them on 20.10.2017 where it was stated that: 

· A.M has violated the contractual obligations related to the workplace, because of a situation of conflict of interest proven during the performance of duty and his private activity. This conflict of interest situation has constituted sufficient reasons to assess the immediate termination of the employment contract by the employer, while the financial relations with the A.M were terminated on 24.10.2017.

The employee A.M went to the court and asked that this solution be considered unjustified because the motivation described by the employer is not included in any of the cases provided in Article 153/3 of the Labor Code, which would qualify the solution as justified. 

Analyze as follows: 

a. Has the employer followed the procedure provided by the Labor Code? 
b. Was the solution immediate and justified? 
c. If not, what are the possible consequences that the employer should know to the A.M (the employee)?



Judicial practice 

Casus no. 2

The employee L.T has been employed by the Lushnja Education Office, from 1977 to October 16, 2016 as a music teacher. 

The employee L.T has completed the secondary education in the field of music at Elbasan High School of Music taking the specialty of a music teacher. 

Lushnjë Education Office, with order no.141, date 15.10.2016, has terminated unilaterally the employment contract with the employee L.T, as a teacher of music education in the 9-year school Rr..., L, Lushnjë, because she has secondary education. 

Lushnjë Education Office has announced the termination of the employment of the employee L.T on 15.7.2016 and the decision to terminate the contract is of the date 16.7.2016. 

According to the employee L.T, the termination of work relations has started from 17.7.2016.
The juridical  employment relationship of the employee L.T was regulated by a collective labor contract signed between the Ministry of Education and Science and the Federation of Pre-University Education with a three-year term 2014-2017. 

This collective labor contract had foreseen that in case of employment termination, would be applied the relevant provisions of the Labor Code.

The employee L.T has filed a lawsuit in Lushnja Judicial District Court with defendant Lushnja Education Office, asking the court to resolve the dispute and consider the termination of the contract as unjustified.

Analyze as follows: 

a. Has the employer followed the procedure provided by the Labor Code? 
b. Is the juridical nature of the solution according to the claim of the employee and the plaintiff, an immediate unjustified solution? 
c. If so, what are the possible consequences that the court should recognize to the plaintiff L.T ?



Individual assignment 

Examination of the merits of a decision of the administrative court of first instance for non-acceptance of a lawsuit,  (filed by the plaintiff based on Article 155 of the Labor Code).



Methodology 

· Presentation of concepts; 
· Practical cases, their solutions; 
· Solutions and debate on cases;
· Judicial judgments;
· Debates;
· Visit to the court.


Literature

· Labour Code, Articles 153 to 156, Articles 147 and 148. 
· Çela, Kudret, Labour Law.  
· Shtylla, Albana, Commentary of Labour Code, for the Articles 153 to 156, Articles 147 and 148.
· Council Directive 98/59/EC of 20 July 1998 on the approximation of the laws of the Member States relating to collective redundancies. Document  31998L0059.
	
Topic 14 - Week XXVIII 

Termination of the employment contract without reasonable cause, 1 lecture class + 1 seminar class, Dr. A.Shtylla

Topic description/Abstract

The main objects of this topic are as follows: 


· To present magistrates in detail even with cases of practice, the abusive causes or motives of the termination of the individual employment contract. 

In the Article 146 of the Labour Code, are elaborated cases of the dissolution of employment contract by the employer without reasonable causes.  
 
The consideration of these cases as “without reasonable causes” has to be understood as cases for “abusive motives”, consequently even “the resolution for abusive causes or motives”, as it is considered by point 2 of this article. 

The employment contract for an indefinite duration can be terminated with the expression of the will of parties, respecting the procedure set out in the Article 144 of the Labor Code, including the notification of the reasons why this contract is terminated. 

In spite of these provisions and in spite of the expression of will, the employer under this article, has no right to terminate the contract for reasons or motives provided in the Article 146 of the Labor Code.   

If this happens then the employer will be considered to have acted abusively and the employee has the right to demand: 

a. The invalidity of this act of his; &   
b. The regulation of the consequences deriving from this invalidity. 

In this topic there will be a detailed analysis of each abusive cause or motive as well as practical cases for each of them. 

Also, the subject of this topic will be:  

i. Procedural aspects of the resolution without reasonable causes ; 
ii. Resolution invalidity; &  
iii. The regulation of the consequences that this type of solution brings to the parties of the individual employment contract. 

	The main learning issues  

· The meaning of the resolution for abusive causes or motives;
· Interpretations and cases of practice for every abusive cause or motive for the resolution of the contract, such as: 
a) The employee has claims deriving from the employment contract;
b) Has accomplished a legal obligation; or 
c)  The contract is terminated for inseparable motives by the personality of the employee, such as race, color, sex, etc. 
d) Membership in trade unions.
· The invalidity of the resolution of the contract.
· The regulation of the consequences in the case of the dissolution of the contract.

Self-study questions

1. Why is invalid the termination of an individual employment contract for abusive motives?
2. Can there be a reinstatement or return to the former job (public or private employer), if the court deems that the solution was done for abusive motives? 
3. What is the jurisprudence of the ECtHR for public employees and the possibility of their reinstatement on duty?
4. Analyze by means of a legal case each of the situations provided in the Article 146 of the Labor Code. 

Judicial practice 

Casus no. 3

Plaintiff A has been employed by employer B, as quality controller since 15 July 2016 . 

Initially the two parties decided to enter into a contract with each other with a probationary period of 2 months. 

Given that in the first month plaintiff A had shown very good quality and skills in performing her job, employer B decided not to complete the 2-month probationary period, entering into an individual employment contract without term. 

Article 10 of the contract, among other elements, stipulated that the normal weekly time of the employee would be 40 hours per week, and would extend from 8.00 on Monday to Friday, at 17.00.

With regard to the work to be performed above the normal weekly working time, the parties to the contract had provided that for these matters they would refer to the provisions of the Labor Code. 

In July 2018, the plaintiff A had become pregnant. 

During the month of September employer B asked the plaintiff to work on the normal daily and weekly duration, but also on Saturdays and Sundays to perform the work, which was in a considerable volume during that period as a result of a contract that employer B had entered into with entity C for the supply of a quantity of products by 28 February 2019.

Plaintiff A, regardless of her personal circumstances, responded to the employer’s request by performing work beyond the daily and weekly duration of work. 

At the end of the first 15 days the employer paid plaintiff A with the same salary as before. 

Plaintiff A asked the employer to provide her with compensation for salary or vacation pay as defined in these cases by the Labor Code, while she asked him not to have a commitment during the following period because of the state of her health. 

During the next 15 days again plaintiff A was hired by the employer with the same extended hours and was not given the promised compensation over salary.  

In these conditions in a serious and not good health condition in October 2018 she again asked the employer not to burden her outside the hours provided in the contract as normal daily and weekly duration of work, as well as the payment or leave due to her. 

Employer B with a paper of 15 October 2018 notifies the plaintiff A on the beginning of procedures for the termination of the employment contract for operational reasons or because of job reduction. 

Plaintiff A after the termination of the employment contract on November 30, 2018 by the employer on January 10, 2018 has filed a lawsuit in court with the object of the invalidity of contract termination, based on Article 146, point 1, letters b and c of the Labor Code.

Which party has the burden of proof in the court to prove the cause of termination of the employment contract? 
Reason: 
i. If the termination of the employment contract is of legal nature according to the claims of plaintiff A; & 
ii. If so what are the consequences that the court should recognize for its resolution. 

Methodology 

· Presentation of concepts; 
· Discussion on judicial judgments on the Article 146 of the Labour Code;
· Solution and debate on the case;
· Judicial judgments, judgments of the United Colleges, judgments of the Constitutional Court, Unifying Judgments of the United Colleges; 
· Debates;
· Visit to the court.


Literature

· Labour Code, Article 146. 
· Çela, Kudret, Labour Law. 
· Shtylla, Albana, Commentary of Labour Code, comments for the Article 146 of the Labour Code. 
· Council Directive 2000/43/EC of 29 June 2000 implementing the principle of equal treatment between persons irrespective of racial or ethnic origin. Document 32000L0043.
· Council Directive 2000/78/EC of 27 November 2000 establishing a general framework for equal treatment in employment and occupation. Document 32000L0078.
					


Topic 15 - Week XXIX

Fixed term contract, its termination, termination of fixed term contracts, 1 lecture class + 1 seminar class, Dr. A.Shtylla and the other lecturer

Topic description/Abstract

The object of this topic involves the following elements: 

· To present magistrates in details with: 

a. Cases of practice; 
b. The meaning of fixed-term contracts; & 
c. Long-term contracts. 

The Article 149 of the Labour Code elaborates:  

a. Fixed-term employment contract; &   
b. Rules of its dissolution. 

Fixed-term employment contract, ends with the achievement of the deadline for which parties have expressed their will. The natural termination of the employment contract is not considered its termination, consequently  parties do not need to respect the procedures or notice deadlines for its termination. 

The Articles 151 and 152 of the Labour Code, elaborate rules that are applied to the termination of long-term contracts as well as the benefits to the employee who is subject of such a contract.

The purpose of the anticipations of the Article 151, is to protect employees who have a long-term contract, to guarantee them the contractual freedom. 

Contracts with a term of more than three years, define a too long mandatory duration, forcing its parties to remain bound by mutual rights and obligations for the period of its validity.  

Despite this, the Article 151 of the Labour Code provides that only the employee may terminate the contract before its due date, as such a contract may violate the employee’s freedom to change jobs. 

Such a possibility was not recognized to the employer, forcing him to remain bound by the contract until the end of the contract term.

This topic will have also objects as follows: 

· Treatment of concepts for the dissolution or termination of these contracts; 
· Procedural aspects of their dissolution; & 
· The regulation of the consequences that the termination of these contracts may bring to parties of the individual employment contract. 

The main learning issues  

· Termination without preliminary dissolution of fixed-term contracts; 
· Termination with preliminary dissolution;
· Long-term contracts, their silent extension, notice deadlines for their termination; 
· Consequences that have to be regulated by the pre-term dissolution of fixed-term contracts.  

Self-study questions

1. Can be set notice deadlines for the termination of a fixed-term contract before the specified deadline?
2. Should the procedure provided in Article 144 of the Labor Code be followed, for the early termination of fixed-term contracts?
3. The period between one contract and another contract with the same employer, recognizes to the employee only the right that this period is considered as a continuation of the individual employment contract for the purpose of the termination of the contract as a long-term contract, or recognizes to the employees even other rights deriving from an individual employment contract such as:  
a) The wage; 
b) Profits; 
c) Calculated annual leave including this period in the duration of work, etc.?
4. Which of the parties to the individual employment contract has the right to take the initiative to terminate a long-term employment contract, and why the Labor Code has recognized this right only to this party?   


Judicial practice 

Casus no. 4

Plaintiff L.H (in the capacity of employee) has started his employment relationship on 10.9.2008 with the respondent party, the non-public University X, (in the capacity of employer) in the duty of the Rector of this University.  

This party has performed this duty until 26.7.2010, the date when the employment relationship with him was terminated.  

The plaintiff has submitted a formal employment contract (in the written form), concluded between him and the defendant on 10.9.2008 where in the content parties have defined all the specific conditions for this employment relationship. 

Under it, the employment contract was concluded for a specific duration of 5 years (Article 3 of the Contract), full time (8 hours a day) and with a net salary of ALL 250,000 per month (two hundred and fifty thousand), under the Article 6 of the Contract. Following the contract, the parties have defined their mutual rights and obligations.  

The employer (Defendant/Counter-Plaintiff) on 26.7.2010 has terminated the employment contract immediately with the employee (Plaintiff/Counter-Defendant) L.H. 

The employer has communicated  to the Plaintiff/Counter-Defendant with a letter of the date 26.7.2010, the decision for immediate completion of the employment relationship with him, without determining any motivation in the content of this letter.  

The plaintiff, aware of this decision, has made his objection and for this fact he requires before the court that this solution may be considered as unjustified because this solution was made in complete violation of the individual employment contract, preliminarily  there is no concrete motivation and does not exist any of the cases provided in the Article 153/3 of the Labour Code, that would qualify the solution as justified. 

According to the plaintiff he has not committed any serious or easy  violation  of contractual obligations or of other obligations anticipated by the Articles 22-26 of the Labour Code.

Also, there is no written warning from the employer for the committment of any violation in all his years of work of over 3 years.   
 
The plaintiff party claims that he has performed his functional duties in accordance with all orders placed by the Defendant/Counter-Plaintiff and based on the individual employment contract and legal/sub-legal acts in force in the field of higher education. 

For this immediate and unjustified termination this party sought to be compensated with all payments referred to the object of the claim. 

In addition to these indemnities related to employment relationship, the Plaintiff/Counter-Defendant party required compensation from the respondent also for the fact that intentionally Defendant/Counter-Plaintiff party has used his visual image in leaflets or in numerous audio-visual advertisements on various televisions, images that have been used after the termination of the employment relationship between them and moreover without having a prior permission by the Plaintiff/Counter-Defendant party.  

This after considering the social and scientific reputation that the  Plaintiff/Counter-Defendant has had in society and in academic circles, Defendant/Counter-Plaintiff party has used this fact for commercial purposes by encouraging as many students as possible to enroll in this university giving them the perception that teaching would be led by  the Plaintiff/Counter-Defendant.  

On the other hand the representative of Defendant/Counter-Plaintiff party declared to the court that the Plaintiff/Counter-Defendant has repeatedly committed violations of work discipline by failing to perform his or her functional duties. 

The Defendant/Counter-Plaintiff party has taken all actions to terminate the employment contract based on the fact that repeatedly and without notifying his employer, the Plaintiff/Counter-Defendant was absent from work on the dates: 8.7.2010, 9.7.2010, 12.7.2010, 13.7.2010 and 14.7.2010. 

These unjustified shortcomings have affected the advancement of the teaching process in this university. 
 
In this way it has been the Plaintiff/Counter-Defendant who has terminated his employment contract after abandoning it (the Article 156 of the Labour Code) openly and without any cause for being absent for a long period of time.  

These serious irregularities have been such that in addition to violating the interests of the Defendant/Counter-Plaintiff party have directly affected the interests of students in the learning process. 

This inaccuracy in the duty has caused the defendant party to take the most extreme disciplinary measure provided in the Article 12/3 of the individual employment contract, that of the immediate termination of the employment contract. 

In this way this termination of the contract is regular and based legally on evidences. 
 
In addition to this cause the Defendant/Counter-Plaintiff party requested from the court in reference to Article 302 of the Code of Civil Procedure the close of the main trial of the case, that in reference of the Article 304 of the Code of Civil Procedure to reopen it to allow for consideration some further evidence concerning the non-fulfillment of obligations of the Plaintiff/Counter-Defendant party in his working relations with the Ministry of Education bringing to these facts some written correspondence between University X and the Ministry of Education.  

Plaintiff L.H has claimed in court for unjustified immediate termination of the employment contract by the employer, as well as the recognition by the court of the consequences due to this termination. 

Reason on:

a. The application filed to the court by the Plaintiff/Counter-Defendant based on the Article 304 of the Code of Civil Procedure;
b. The legal nature of the termination of the employment contract; &   
c. The consequences that may be recognized from the termination of the employment contract.

Methodology 

· Presentation of the main concepts;
· Differences with contracts of indefinite duration;
· Case resolution and debate; 
· Judicial judgments;
· Debates. 


Literature

· Labour Code, Articles 149 - 152. 
· Çela, Kudret, Labour Law. 
· Shtylla, Albana, Commentary of Labour Code, comments on the Articles 149 - 152 of the Labour Code. 
				
Topic 16 - Week XXX  

Professional Organizations and Collective Agreements, 1 lecture class + 1 seminar class, the other lecturer

Topic description/Abstract

The main object of this topic involves the following elements: 

i. To present magistrates, in detail with substantive aspects for the statutes of professional organizations; 
ii. To present magistrates with the the act of the establishment of professional organizations; &   
iii. To present magistrates with procedures of their registration in the Court. 

Trade unions have a special importance, since they carry important missions for which they were created to protect employees. 

They, like any other subject of law, must during their activity apply not only the labor legislation, but all the legislation in force. 

In order to avoid the intervention of the employer/employers’ organization or the state in the activity of the organization, but also to guarantee their activity in accordance with the interests of employees,  the Code of Procedure has granted special protection to representatives of trade unions.
 
The collective labor contract is a professional source of labor law and in the hierarchy of these sources, it stands as a norm with legal force higher than the norm of the individual labor contract. 
 
The collective labor contract defines the mutual rights and obligations of parties, that are legally necessary and complementary to a legal employment relationship. 

In the content of the collective agreement are provided: 

a. Provisions on conditions of employment; 
b. The signing; 
c. The content; &  
d. termination of individual employment contracts; 
e. Professional formation; 
f. Relations between contracting parties. 

Object of this topic will be also:  

a. The meaning of collective agreements; 
b. The content of collective agreements; 
c. Their kinds; 
d. Hierarchy of collective agreements, in cases where an employee is covered by more than one collective agreement. 

The main learning issues  
			
· Statute, acquisition of legal personality;  
· Collective agreement, content, purpose of application, related entities, its form;
· Negotiations for concluding a collective agreement; 
· Freedom of association, Principles, prohibition of interference.


Self-study questions

1. What is the difference between a professional organization and a non-profit organization established under the provisions of the Civil Code?
2. Which elements of the statute of the trade union organization prove the internal democracy of the organization?
3.  What might be the content of a collective work agreement? (Draft a sample of a collective work contract.)
4. Can there be a hierarchy between the provisions of collective agreements at the enterprise level and at the branch level, and what is their impact on:
· Individual contracts, which are in force at the time of their signing?
· Individual contracts, which will be negotiated and signed during the validity of these collective work contracts?
5. What is the procedure through which a trade union organization is selected as the most represented organization close to that employer?


Judicial practice 

Casus no. 4

Plaintiff R.B has been in work relations to the defendant party, the Military Unit Command no.5570 with the profession of carpenter and painter, until 30.6.2010, date on which with order no.613/5 prot, date 6.5.2010 was dismissed.

In the motivation of the dismissal order is stated as follows: 

“…Based on the requirements of chapter XIV (termination of work relations) point 3 of the Article144 of law no. 7961, date 12.7.1995, Labour Code of the Republic of Albania, changed, point 1 of the Article 17 of Collective Work Contract signed between the Command of BRSB, as an employer and the union of civil servants as employees you are notified that: Employment and financial relations will be terminated on 31.5.2010. 

This is  done in the framework of the restructuring of BRSB, of the Doctrine and Training Command and the entire Armed Forces of the Republic of Albania, of the transfer to the new structure according to the Order of the Minister of Defense no. 154/5, date 24.12.2009, on the transfer to the new structure of the Armed Forces of the Republic of Albania, of the order of the Chief of the General Staff no. 34, date 24.2.2010, on the organization of the Doctrine and Training Command, and the order of the Commander of the Doctrine and Training Command no. 31, date 8.3.2010, on the organization of the individual training center.

At the time when was taken the decision of dismissal from work, the plaintiff was the Chairman of the Trade Union Organization of the Military Department no. 5570.

Disagreeing with the termination of the employment contract, the plaintiff went to the district court with a lawsuit for resolving the conflict arising from the employment relationship.  

Qualify and provide legal arguments for the legal nature of the termination of the individual employment contract by the employer, in the direction of: 

a) The observance of the termination procedure; 
b) The notification term; &  
c) The cause of termination of the employment contract. 

Do this considering the special quality of the plaintiff as chairman of the trade union organization, (The special protection guaranteed by the Labor Code for representatives of trade unions).  


Methodology 

· Presentation of the main concepts;
· Acts/sample statute of professional organizations;
· Sample of a collective work contract; 
· Judicial judgments;
· Solution and debate on the legal case; 
· Debates.


Literature

· Labour Code, Articles 176 - 187 and Articles 160 - 175.
· Çela, Kudret, Labour Law. 
· Shtylla, Albana, Commentary of Labour Code, comments on Articles 176 - 187, and Articles 160 - 175 of the Labour Code. 
· ILO Convention no.87, Freedom of Association and Protection of the Right to Organize.
· ILO Convention no. 98, Right to Organize and Collective Bargaining Convention.
· ILO Convention no.135, Workers' Representatives Convention.  
· ILO Convention no.144, The Convention on Tripartite Consultation (International Labour Standards). 
· ILO Convention no.154, Collective Bargaining Convention. 


Topic 17 - Week XXX 

Collective conflicts and the right to strike, 1 lecture class + 1 seminar class, the other lecturer 

Topic description/Abstract

The main object of this topic involves the following elements: 


i. To present magistrates, in detail with substantive and procedural aspects of collective labor law disputes; 
ii. To present magistrates with the the right to exercise strikes. 

Collective labor conflicts occur during the implementation of collective labor legal relations, and it is in relation to them that the Labor Code institutionalizes their resolution through: 

1. Conciliation procedure; 
2. Mediation procedure;   
3. Arbitration procedure; or  
4. Litigation. 

These conflicts can be caused by various issues provided in the content of the collective agreement, such as: 

a. Employment conditions; 
b. The minimum wage in the enterprise or in the economic branch; 
c. Vocational training of employees; or  
d. Other provisions of the Labor Code. 

Even in the case of collective conflicts, the Labor Code recognizes as part of the process of the resolving of this conflict some employees, the organization or trade union organizations on the one hand and the employer, employers or employers’ organization on the other hand.

Object of this topic will be also:  
 
a. The elaboration of the administrative phases of the extrajudicial solution of collective conflicts, such as:  

· Judicial settlement; 
· Conditions that must be met for a strike to be considered lawful.

The main learning issues  


· Extrajudicial solution of conflicts, mediation, conciliation, arbitration;
· The role of the court in resolving administrative disputes; 
· General principles, entities that have the right to organize a strike, the legality of the strike;
· Strike on vital services, minimum services, special situations;
· The effects of legal and illegal strikes.

Self-study questions

1. What are the collective conflicts for which under the Labor Code there should be a settlement of disputes initially through administrative channels?
2. In which cases is the court involved in resolving collective disputes?
3. What are the services in which it is completely forbidden to exercise the right to strike?
4. What are the conditions that the court must assess that have been met in order for a strike to be considered legal? 
5. What measures and services should employers of vital services guarantee if a strike is to be organized near them?   

Judicial practice 

Casus no. 5


The right to strike

The Independent Trade Union of Miners of Bulqiza Chrome Mine on 4.8.2011 stopped working in the mine demanding an increase of wages and an improvement of working conditions for miners. 

After the failure of negotiations with the concession company A, and after the announcement of the strike, on 25.7.2011 a group of miners went on a hunger strike at level no.14 of the mine.

Despite efforts to reach an agreement between parties, the union has not stopped the strike. 

The stay of the miners on strike has led to the interruption of work in the mine, posing a risk to the life and health of the miners on hunger strike and causing irreparable damage to the existence of the mine.

The State Advocacy in the protection of the property interests of the state, has addressed a request to the court of the judicial district requesting the taking of the measure of securing the lawsuit: 

“Allowing specialists to take measures to eliminate risks to the life and health of miners in the mine, removing striking miners from the mine spaces.” 

The State Advocacy has ddeclared to the court that it is not against the miners’ strike as it is guaranteed by Article 51 of the Constitution of the Republic of Albania, but the place chosen by them to strike and moreover hunger strike, does not meet the minimal conditions, seen also from the point of view of the Article 197/6 of the Labor Code and of law no.8741, date 15.2.2001, on the safety at work in the mining activity. 

According to the requesting party, the failure to take these measures urgently endangers the lives of the strikers and the mine.

Argue the court decision in this case. 

How is applied the Article 202 of the Code of Civil Procedure to take the measure of securing the lawsuit in relation to the material provisions of the Labor Code on the right to strike in general and the Article 197/6 on minimum services in particular?

Methodology 

· Presentation of the main concepts;
· Cases of practice; 
· Solution and debate on the legal case; 
· Debates.


Literature

· Labour Code, Chapter XVII, Articles 188 - 198.
· Çela, Kudret, Labour Law. 
· Shtylla, Albana, Commentary of Labour Code, comments for the Articles 188 - 198 of the Labour Code.  
· ILO Convention no.151, Labour Relations (Public Service) Convention.
· Seminar in the School of Magistrates, on the following topics:
i. Sources of collective law in Albania and the priority of legal norms; 
ii. The role of the judiciary in disputes arising from collective labor relations; 
Collective disputes, mechanisms and systems of their prevention in Albania. 

2.4 Literature and study materials 


I. Compulsory literature 

· Labour Code, Chapter XVII, Articles 188 - 198.
· Shtylla, Albana, Commentary of Labour Code,  ILO edition. 
· Selita, Mirela, Labour Law and Social Securities Law, School of Magistrates edition, 2011. 

II. Legislation 


Albanian legislation in force 


1. Constitution of the Republic of Albania, (Part II, Fundamental human rights and freedoms, Chapter II, Personal rights and freedoms, Chapter IV, Economic, social and cultural rights and freedoms).
2. Law no. 7961, date 12.7.1995, Labour Code of the Republic of Albania,  (amended).
3. Laws on work relations and policies of employment:
· Law no. 10 237, date 18.2.2010, on safety and health at work.
· Law no.15/2019, on the encouragement of employment.
· Law no.9634, date 30.10.2006, on labor inspection and State Labor and Social Services Inspectorate, (changed).
· Law no.10221, date 4.2.2010, on the protection from discrimination.
· Law no. 108/2013, on foreigners.
· Law no. 93/2014, on the inclusion and accessibility of people with disabilities. 
1. Law no.8872, date 29.3.2002, on education and professional formation in the Republic of Albania, (amended).  

III. Jurisprudence


1. Judgments of the European Court of Human Rights
(Judgment 2.2.2009, application no. 19206/05).

2. Judgments of the Administrative Tribunal of the International Labour Organization 
 
(International Labour Office, Geneva, “Judgments of the Administrative Tribunal of the International Labour Organization”).

3. Judgments of the Constitutional Court[footnoteRef:37] [37:  www.gjk.gov.al] 


· Judgment no.76, date 25.4.2002;
· Judgment no.1, date 31.1.2003;
· Judgment no.20, date 23.12.2004; 
· Judgment no. 29, date 9.11.2005;
· Judgment no.3, date 20.2.2006;
· Judgment no.184, date 8.12.2006;
· Judgment no.14, date 17.4.2007; 
· Judgment no.33, date 12.9.2007;
· Judgment no.9, date 23.3.2010.

4. Judgments of the High Court[footnoteRef:38] [38:  www.gjykataelarte.gov.al] 


· Judgment no.3, date 30.1.2003;
· Judgment no.31 date 14.4.2003;
· Judgment no.8, date 12.9.2007;
· Judgment no.5, date 22.1.2007;
· Judgment no.10, date 12.9.2007;
· Judgment no.19, date 15.11.2007;
· Judgment no.20, date 15.11.2007;
· Judgment no.3, date 24.1.2007.


Recommended literature

· German employment Law, summary Germany, Tirana, edition of Hanns Seidel Foundation. 
· Tomes, Igor, The law of social security, 1998.
· UNIFEM guidelines on EU, EC, UNO, ECJ and ECtHR international jurisprudence on issues of gender parity in the field of work and social security, as well as legislation and Albanian judicial practice.
· International Social Security Review, volume no.61/2008, Edition of International Social Security Association, www.issa.int “The creation of the ISSA and the ILO”.
· “Reforming the worker protections”, ILO edition, Office in Hungary for Central and Eastern Europe, 2002.
· Skënderaj, Skënder., Vreto, Jordan., Pecani, Niko, “Occupational diseases and physical medical rehabilitation”, Tirana, 1993, Publishing House of Libri Universitar.
· Trends and developments in old age pension and health care financing in Europe during the 1990s, edition of the Council of Europe, Trends in Social Cohesion, no.2, Jason Nickless, 2002.
· Alli, Benjamin O., Fundamental principles of occupational health and safety, ILO edition, 2001. 
· Guidelines on occupational safety and health management systems, ILO edition, 2001.
· http://www.ilo.org/publns
· Preventing racism at the workplace, edition of the European Foundation for the improvement of living and working conditions, Luxembourg, 1996.
· Combating age barriers in employment, edition of the European Foundation for the improvement of living and working conditions, Ireland, 1997.
· A comprehensive service, occupational safety-health protection-accident insurance, The Berufsgenossenschaften in Germany-partner in the workplace, Germany, 1995.
· Administration of social security in Albania, ILO edition, Tirana, 2009-11-19. 
· Direction of social security, ILO edition, Hungary, 2006.
· The community provisions on social security, your rights when moving within the European Union, edition of the European Commission, Luxembourg, 1999.
· Organized Labour in the 21st century, International Institute for Labour Studies, A.V. Jose, Geneva, 2002.
· La negociation collective, ILO edition, 1986.
· Les normes internationales du travail, Manuel d`education ouvriere, ILO edition.
· L`inspection du travail, Manuel d`education ouvriere, ILO edition. 
· La negociation collective face a la recession dans les pays industrialises a economie de marche, ILO edition.
· Les partenaires sociaux face au changement technologique, 1982-1985.
· Vaso, Merita, “Process and Institutions of Social Policy”, Tirana, 2003.
· Social Policies, edition of MPCSSHB, 1998.
· Telo, Ilia, “Welfare and subsistence minimum”, Tirana, 1998.
· The rights of workers, The National Conference of People’s Advocate, edition of People’s Advocate & OSCE, Tirana, 2004.
· Learning and training for work in the knowledge society, ILO edition, Geneva, 2002.
· Nesporova, Alena, Employment and labour market policies in transition economies, ILO edition, Geneva, 1999. 
· The role of adult guidance and employment counseling in a changing labour market, edition of the Office for Official Publications of the European Communities, Ireland, 1996. 
· Heyes, Jason, Tackling unregistered work through social dialogue, Turkish and European experience, ILO edition, Geneva, 2007.
· Hussmanns, Ralf, Measuring the informal economy: from employment in the informal sector to informal employment, ILO edition, Geneva, 2004.
· The economics of child labour, R. Anker; The Japan model and the future employment and wage systems, S. Watanabe; Changes of the law applicable to an international contract of employment, M-A. Sabirau-Perez. International Labour Review no.3/ Geneva, 2000.
· Employment stability in an age of flexibility, ILO edition, Geneva, 2002.
· The internationalization of employment, A challenge to fair globalization, International Labour Review no.145/ Geneva, 2006. 
· Analysis of the Albanian legislation and practice of emigration compared to the EU and UNO standards, IOM edition, Tirana, 2004.
· Helping people develop through learning, sharing expertise in training, edition of the European Training Foundation, Italy, 2008. 


3. The determination of the methodology of course evaluation: 

The candidate for magistrate during the elaboration of the course of Labour Law and Social Securities Law will be evaluated according to the following models:
· Interactive discussion based on case laws given preliminarily and presented to the program. Also, the discussion may be enriched with other case laws, that will be discussed depending on the topics that represent interest during the elaboration of the topic. A special place is going to have even the discussion of domestic and foreign judicial practice. 
· Presentations to the auditorium, cases for debate, study cases. The organization of interactive hearings with debates and judicial discussions. 
· The organization of interactive hearings with debates and judicial discussions regarding discussable provisions of the legislations, with judicial vacuums or issues that have not found resolution explicitly to the law, interpretations of new laws that come out, analysis of scientific articles published in and out of the country, etc. 
· Studies of cases of judicial practice. Discussion in every class of cases of judicial practice and their resolution by candidates for magistrate being divided in work groups or by working with all the auditorium; 
· Assigning candidates with the preparation of independent assignments regarding delicate and actual problems of practice, in the form of essays or independent topics, being oriented preliminarily with necessary literature for the topic preparation. These assignments may be done individually by every candidate ose by dividing them in work groups of thre or four persons. 
· Sessions combined with courses of other subjects, in cooperation with respective lecturers; 
· Preparation of mock trials by dividing candidates in the role of the actors of the process as judges, prosecutors, lawyers, other experts; 
· The organizations of meetings and of visits to the institutions of justice of all levels as wll as of institutions related to them; 
· As well as other methods of evaluation. 



4. Evaluation

This section explains in details: 

· Forms of the evaluation; 
· Evaluation criteria for every evaluation form related to the teaching load of the course; &  
· The study load for students for the preparation of tests, etc. 

The evaluation of the course of Labour Law and Social Securities Law is done in two forms, as follows:


A. By test, that is done at the end of every academic year, in the period May – June, 2023, in the written form and secreted. The opening of the envelopes with results and their comparison with the names of candidates is done publicly before all candidates that have participated in this test.  Thesis of the test is divided in two parts: 

· First part – it is theoretical, with questions in the form of a test, descriptive questions, discussion of concepts, interpretation of legal provisions, analysis of juridical problems; &   
· Second part – it is practical and has one case  of judicial practice. 

The total of the thesis of Labour Law and Social Securities Law is 70 points.  
The of points for the evaluation in the test is 70 points, out of which 52 points for the Labour Law and 18 points for Social Securities Law.  

B. The continuous evaluation is done based on the results achieved from the submitted written independent assignments, from presentations, discussions and debate to the auditorium, from assignments and from every product or material prepared by the candidate.  
During the academic year in the course of  Labour Law and Social Securities Law will be done no more than two (2) written individual assignments, that will be evaluated with 15 points. The assignment of Labour Law with 11 points and the assignment of Social Securities Law with  4 points.
Participation and activation of candidates in discussions, exercises, resolution of cases of practice, the method of discussion, scientific debate, work in group that will be done during classes in the auditorium will be evaluated with 15 points, out of which 11 points for Labour Law and 4 points for Social Securities Law.
The total for the continuous evaluation is 30 points, out of  which  22 points for Labour Law and 8 points for Social Securities Law.


Explanation: 

1. Lecturers have academic freedom to select the nature of the exercises, assignments, of the independent work considering the nature of the topic and the targeted teaching objectives. Also, lecturers are free to select the number of monthly assignments as an independent work on the condition that monthly teaching loads to be within the parameters established in this program. 
1. For the increase of practical capacities, candidates will follow the lesson in auditorium where will be combined the presentation of the lecturer with the independent work.  
1. Products of the independent work, presentations of exercises and written assignments of 2 hours’ study load will be prepared in word, Times New Roman theme font, Font 12, Space Multiple 1.15 and will have up to 1000 words /2 pages. Written assignments will have a study load over 2 classes and will have a number of words that will be increased proportionally and progressively. 
1. Written assignments/preparation of judicial sentences and so on that will have duration of over 2 classes, (for example, an assignment of 3 hours’ workload will have 1500 words, etc.)  
1. Oral reports accompanied by presentations on power point will be up to 10 slides for the independent individual/group work. 

9.  Study and teaching load

In this section is given the total of teaching load. 

The advantage of the presentation of the study load in a separate session is the possibility of coordination for all courses, to see the total study load of students. 

Normally the teaching load (i.e. the load of the lecturer) is not reflected in teaching programs, because the education program is composed chiefly for students.

The teaching load of the lecturer is an administrative problem of the institution. 

However, if is considered reasonable to be reflected the teaching load, then the calculation done in the program of the course of Labour Law and Social Securities Law may serve as basis even for other courses. 

The organization of the course for the academic year 2022-2023 is as follows: me katër grupe kandidatësh.
· The academic year is divided in two semesters, as follows:

a) First semester: 15 weeks,  4 October  -  21 January
b) Second semester: 15 weeks,  31 January  -  13 May 

a. Weekly teaching load for presentations:  2 classes/week /per group  
b. Teaching class: 50 minutes  
c. Daily teaching load of the lecturer/candidate: 5 classes (9.00-14.00).
d. Weekly teaching load of the lecturer/candidate: 2 classes/week /per group  

In the giving of every written assignment or oral exercise the lecturer will be careful to make preliminary evaluation of the work load of the candidates for magistrate for the independent work in auditorium and/or out of it, considering indicators related to:

·  Hours of research work; 
· Study of the given literature; 
· The study of judicial practice;
·  Comparative research from the jurisprudence of European countries and beyond;
·  The time which is necessary for written preparation.
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1. General Framework


1.1 Course description


The treatment of the discipline of the Management of Courts and Management of Judicial Cases will intend to accomplish some aims and main objectives which are:
· The creation of the main concepts on what courts are and why they have to be seen as “service in the favor of the public.”
· The creation of obvious concepts in relation to the report of magistrates with the staff of the judicial administration or of prosecutors with the supporting personnel (officers of the judicial police, etc.,) as essential relation of cooperation for the successful accomplishment of the duties of the magistrate. 
· The creation of clear concepts on the role of magistrates in the management of courts and the necessities for cooperation with persons who use courts as “users.”
· The creation of obvious concepts on the management of the offices of prosecutors in the concept of “the institution.”
· Preparation of competent magistrates for the active participation in the administrative matters of courts and prosecutions where will be accomplished the duty.
· The preparation of magistrates for a correct planning of essential actions for the improvement and the realization of duties of the justice system.
· The clear concept on the necessity of the management of judicial time according to the best standards recommended by CEPEJ. 
· The necessity to exploit efficiently sources in the disposal of the court or of the prosecution; 
· And so on. 


Part of this program is going to be the managerial direction of the prosecution, the position and responsibilities of the head of prosecution in the procedural, administration and financial grounds of the prosecution.
The report between the head of prosecution and chancellor for the managemen of the body of prosecution.
Financial, administrative direction and the management of the material base is another composing element of this course.
Also, the management of cases will be among the component parts of this course, intending the capacitating of magistrates in this direction.


1.2 The main course objective


In this section is defined the main course objective, as follows:  
At the end of the course the candidate for magistrate will be able that, under the minimal observation and within a reasonable term:
 
· To be an active actor in the necessary activities of the court for an efficient administration; 
· To understand and implement theoretically the role of magistrate in standards of performance of the organization where will exercise the function, (court or prosecution).


2. The course


Teaching objectives

To achieve the main objective (See 1.2 - The main course objective -), the course intends to achieve the concrete teaching objectives.
Systematically, teaching objectives intend to capacitate candidates for magistrates in the directions according to the following structure:

1. Understanding – Capacitation in the way of understanding: The participant has the capacity to understand, to explain, to identify, to classify and to discuss concepts, principles and the main institutes of the management of a specific organization as court or prosecution; to be able to undertake the necessary steps for time efficiency in cases that are going to be judged. 

2. Implementation – Capacitation in implementation: The participant is able to use theoretical knowledge on concepts, principles and the main institutes of Management of Courts & Prosecution Offices as well as in the efficient management of judicial time. At the end of the course, he/she is going to be able to:

· Interpret concepts, principles and the main institutes of the judicial management based on facts of a practical situation;
· Organize and plan the steps that have to be taken for the resolution of a managerial state based on theoretical knowledge and facts of the case;
· Construct an efficient scenario on judicial time management in a case study;
· Debate and respect the different opinions of colleagues as well as to work & function in group. 

3. Analysis - Capacitation in analysis: The participant is able to identify the relevant facts and to analyze legal frameworks so that to create an opinion based on all relevant data. At the end of the course, he/she is going to be able to:

· Identify and select the respective details for a correct reflection of the facts of a concrete, managerial case;
· Establish the necessary legal framework for the resolution of a divergence related to  organization management, (court or prosecution);
· Establish/evidence the relevant facts and to apply the law for these facts, considering the circumstances of the concrete case.  

4. Evaluation/creation - Capacitation on legal writing and reasoning: The participant is able to express his/her opinion clearly in reasoned and argumented procedural acts. At the end of the course, he/she is going to be able to:
· Construct logically a procedural act that belongs to the efficient management of the judicial time;
· Reason in the written form the intermediate judgments that are related to the management of judicial time;
· Reason correctly and logically; 
· Formulate briefly and concisely the arguments that led to the taking of the decision. 

These teaching objectives capacitate magistrates in the following competences:

Competence 1: Deep procedural/material knowledge from home/European/American jurisprudence (IACA- International Association For Court Administration, NACM – National Association For Court Management); CEPEJ (Europian Comission for the Efficiency of Justice);
· To have clear and deep theoretical knowledge on concepts, principles and main institutes, in the field of effective Management of Courts & Prosecution Offices;
· To know and evaluate deeply the attitudes and interpretations of doctrinal value in the judicial practice of the country and to follow on an updated basis the European jurisprudence that is applicable in the Albanian context (ECtHR, ECJ, CEPEJ standards, etc.,  IACA documents, NACM documents);
To identify legal cases that appear in a factual situation, to establish its legal basis, to identify and to be conscious for legislative aims.

Competence 2: Capacitation in preliminary actions/investigations and the preparation of managerial situation  

· To study the file/material so that to establish the nature of the conflict,event,case,the main facts as well as the relevant legal basis  (the law, judicial practice, the doctrine, judicial policies);
· To establish the social context of the case;
· To exploit efficiently the judicial time. 

Competence 3: Capacitation in the collegial debate 

· To summarize correctly and to make questions so that to control the limits of the understanding of the case, to collect the missing information or the information that is not clear on facts and viewpoints of importance for the judgment by constructing the strategy of questions and of confrontations so that to clarify divergences.

Competence 4: Capacitation in the preparation of acts and the making of judgments 

· To assess the competence and the acceptability;
· To establish and consider the essential facts of the case, with influence in the preparation of acts and in the taking of decisions, in report with the social context of the case;
· To express him/herself  clearly and correctly, in a proper and understandable language for parties;
· To listen, react and comment effectively and constructively the ideas expressed by colleagues, within a certain time, by proposing alterations considered as necessary, to defend his/her opinion decisively, and when is necessary to give up;
· To establish, debate and apply the material law, the jurisprudence and the doctrine in the concrete case;
· To analyze the evidences, to reason fairly on facts they certify and to distinct clearly the claims/opinions  of parties on facts where is  based the judgment;
· To become able for the preparation of a well - structured and argumented sentence based on the achieved claims, on cases of the fact and of the law;
· To have an impartial and full of integrity attitude as well as a professional and independent approach so that to confront pressures of every kind;
· To become able for the making of decisions in the concrete case considering attentively its social effect;
· To become rapidly familiar with legal knowledge and to analyze what other circumstance may influence the decision and by acting this way, to consider policies and law;
· To find and to implement the relevant policy in a concrete case. 

Competence 5: The consolidation of social consciousness, integrity and professional ethics the of magistrate 

· To have ethical & professional behavior and to avoid the conflict of interest;
· To become able in the making of a decision for a concrete case considering attentively its social effect. 

Competence 6: Cooperation, transparency and communication
 
· To be transparent by respecting the diversity, confidentiality and the principles of the protection of personal data;
· To communicate with a clear, proper and transparent language with colleagues, to listen the opposite opinions, to be open-minded and to reflect on criticisms made on him/her.

Competence 7: To demonstrate leadership capacities in the inspiring and professional growth of the group of collaborators 

· To describe an efficient leadership and to identify the relation between the leadership and management; 
· To understand the necessary conduct to achieve the trust in the leadership role; 
· To analyse styles of leadership and their impact on the institution. 

Competence 8: The main grounds of the management of prosecution 
· To be able and to have the capacity to understand correctly the responsibilities of the head magistrate in the exercise, management and organization of procedural, administrative and material/financial responsibilities in the management of prosecution. 
· To separate clearly the competences and responsibilities with the chancellor, in the aspect of financial responsibilities, those that are connected with public procurement, management of cases and the administrative direction in responsibility, including the rules of the management of the civil service in prosecution.  

2.2 The content & a detailed organization of the course 

Following this program, in this section are presented concisely the topics that will be elaborated in the relevant course and the modalities related to the load, methodology, lecturers, etc. Since the School of Magistrates is an institution that has as mission the professional formation of magistrates, this course will be focused mostly on the aspect of the practical capacitating of the magistrate. 

Considering the elaboration of the above mentioned teaching objectives, it is understood that the focus is the practical capacitating in levels, in application, in analysis, evaluation/creation of Bloom’ Taxonomy. Therefore even the selected topics have to serve to the training in these levels. 

Modalities on the content of the course and on its structure are as follows: 

Annual teaching load: (24 teaching classes), of which has a balanced report between the giving of theoretical knowledge and practical capacity for their implementation. The teaching load will be realized by means of two components, as follows: 
· Teaching, discussion and practical capacity by the lecturer or under his direction to receive a consolidated knowledge and, 
· The practical capacity through the organization by the lecturer of the exercises, discussions, debates, the study of cases and assignments on individual basis and/or in group of candidates. Exercises and independent assignments will be done chiefly under the organization/direction/monitoring of School lecturer. To achieve this, is essential that the School of Magistrates provides the necessary spaces and the work tools of candidates, so that everyone may have in usage a laptop. Prepared products, preparation of files, role-play, reports and oral presentations, written reports, memos, ministudies, preparation of judicial sentences and other acts, as the result of the independent work will be checked chiefly in auditorium, but even in online communications, as well as during presentations at class. The load of the organization, attendance, evaluation and control from the lecturer of the exercises, independent assignments of candidates will be considered along with the education load in class with the same coefficiency.

The organization of the course for the academic year 2022-2023 is as follows:

With four groups of candidates.
Weekly teaching load for presentations:  2 classes/week /per group  
Teaching class: 50 minutes 
Daily teaching load of the lecturer/candidate: 4 classes (8.30-14.20)
Weekly teaching load of the lecturer/candidate: 2 classes/week /per group

Annual obligations will be fulfilled as follows:
	An annual test that will be given on January 2023; 
b) Depending from the topic and the lecturer, but always at least one exercise, in the form of an assignment and/or oral/written presentation of the independent assignment. Presentations or oral reports will be given in the form of an oral presentation accompanied by power point. Written assignments will be submitted at the end of each subsequent month. Every candidate will have an individual file at School secretary where will be submitted all written assignments and oral presentations in power point for all the academic year.  

Explanation

2. Lecturers have the academic freedom to choose by themselves the type of exercises, assignments, independent work considering the nature of the topic and imposed teaching objectives. Also, lecturers are free to choose the number of monthly assignments as independent work on the condition that the teaching loads to be within the parameters established in this program.
3. Candidates have to attend the lesson in auditorium where will be combined the presentation of the lecturer with the independent work of students, so that to be increased practical skills. 
4. Products of independent work, presentations and written assignments with a teaching load of 2 classes will be prepared in Word, Times New Roman, Font 12, Space Multiple 1.15, and will have up to 1000 words/2 pages. Written assignments will have a teaching load of over 2 classes and will have a number of words that will be increased proportionally and progressively.
5. Written assignments/preparation of judicial sentences, etc., that will be over 2 classes will have a number of words that will be increased proportionally and progressively, (for example, an assignment that has a teaching load of 3 classes will have 1500 word,  etc.) Oral reports accompanied by power point presentations will have up to 10 for independent work, individually and in group. 



Methodology to achieve learning objectives

The learning of the course of Management of Courts & Prosecution offices and Management of Judicial Cases at the Albanian School of Magistrates and the above-mentioned teaching objectives through all the academic year will be realized using these instruments: 

A. Power point presentations prepared by lecturers or written materials, avoiding the repetition of the transmission of knowledge gained in the study years at the Faculty of Law, by analyzing institutes and concepts that are necessary for the analysis of practical cases, by analyzing cases related with reality, the analysis of international acts related with the procedural law, civil law, where the Albanian Republic has adhered, the analysis of EU legislation since the Albanian Republic is a candidate for becoming EU member, especially the analysis of CEPEJ acts, etc. 

B. Organization of interactive séances with debates and judicial discussions, in relation with the discussable provisions of civil legislation with judicial vacuums or cases that are not expressed by law, new legal interpretation that appear from the analysis of scientific articles published in and out of the country, etc. 

C. The study of cases of managerial practice

a) First model: The lecturer will pre-prepare at least four – five cases of practice in every teaching class that will be shared to candidates and will be analyzed together. These cases will be given from the practice of the Albanian judicial courts of the three levels as well as based on international acts that are related with the relevant topic.
b. Second model: The lecturer required from candidates to select concrete cases of practice related to a certain topic that will be discussed by the candidates.  

c. Third model: The realization of mock trials to resolve cases of practice, where every candidate plays the role of the judge, of the prosecutor, of the defendant of each party, of one of the parties, or of any other participant in the dispute. All these will be prepared preliminarily by the students along with the materials of every participant, (judicial sentence, prosecution, the defendant speech, etc.). 

The course of candidates in classes of written assignments will be divided in groups of 4-6 candidates for each group.

d. Individual and in group independent assignments, in the form of assignments, topics, essays, memos, organized on the basis of monthly tests where every candidate under the direction of the lecturer will prepare an independent assignment individually or in group with observations, comparative views, legal opinions, tendencies of judicial practice, et., for important judicial or practical cases. 



THE PROGRAM ORGANISED IN RELEVANT TOPICS

Topic 1 - Introduction to Court Administration, (4 classes)
Topic 2 - Purposes of the Court, Public Faith and Confidence, (2 classes)
Topic 3 – Specifics of administration in the office of the prosecutor. Actors of the administration in the coffice of the prosecutor, importance of cooperation, (2 classes)  
Topic 4 -  Access to the judicial system,  (4 classes) 
 
Topic 5 - Caseflow management, Judicial time management, the list of the control of judicial time management, Saturn directives for judicial time management, 	(4 classes) 
Topic 6 - Judicial time management in the preliminary actions of the magistrate, ( 2 classes) 
Topic 7 – Information Technology in the court, specifics of the office of the prosecutor, (2 classes)   
Topic 8 - Strategic planning,	(2 classes)  




Topic 1:  INTRODUCTION TO COURT ADMINISTRATION, (first and second week), (4 classes) 

Abstract/Topic description

Courts are complex organizations that have to provide a number of responsibilities, including consistency and justice for many individuals. In general, judges are responsible and successful in achieving consistency. As far as justice is concerned, it is less accessible if there is no means of organizational coordination. Court governance acts as an umbrella from which originate all internal and external organizational policies, procedures, projects and initiatives. It constitutes the forum, where the leader can exchange and evaluate new ideas, analyze actions, plan the future and communicate effectively, both with employees and with external actors, as well as with other branches of power. Likewise, effective court governance plays an important role in advancing the foundations embodied in the principles of the rule of law, judicial independence and procedural justice. 

Rule of law 
The rule of law is defined as a fundamental principle of governance, where all persons, institutions and public or private entities, including the state itself, are accountable to laws proclaimed publicly, that are equally applicable and are judged independently, in accordance with international norms and standards for human rights. The rule of law requires measures to guarantee the implementation of the principles of the rule of law, equality before law, accountability to law, justice in the application of law, separation and balancing of powers, participation in decision-making, legal assurance avoidance of arbitrariness and legal & procedural transparency.
From this broad definition derive the following principles:
· Government, individuals and private entities are responsible before the law; 
· Laws are clear, published, consistent and fair, applied equally and protect fundamental rights, including the security of persons and property;
· The process through which laws are approved, administered and enforced is accessible, fair and efficient;
· Justice is delivered in the right time by competent, ethical, independent and impartial representatives who are sufficient in number, have adequate resources and reflect the composition of communities they serve.




Procedural justice 
People want a voice, so, they want to have the opportunity to tell one side of the story to an interested and sensitive authority.
People want neutrality, that is, they want to be able to present their disputes to an independent decision-maker who applies the rules consistently in all cases.
People want respect, that is, they want to have the opportunity to have their problems and concerns taken seriously by the courts. This also includes treating people with courtesy and politeness, as well as the giving of information on what they have to do, where to go and when to show up.
People want trust, that is, they want to have the confidence that the decision-maker is listening to them and is taking into consideration their views, that he is honest and open about their actions, and that he is acting in the interests of all parties. 
If all the above principles are fulfilled, regardless of the outcome of the concrete case, the degree of acceptance of court decisions will increase, the positive spirit between parties will expand, and the parties’ respect for the court system will increase.   

Judicial independence
Judicial independence is freedom from unjustified control or influence that may be exercised by other institutions or individuals. It includes two main aspects:
Decision-making independence: the judge’s ability to decide on cases, based on law and facts, without considering the political or popular pressure, partisanship, fear of threat or punishment, or special interests. Decision-making independence essentially requires integrity, impartiality and fairness.
Institutional independence: the ability of the court, as a separate but equal branch of government, to govern and manage its own affairs (policies and procedures), to provide necessary and adequate funding, to employ and direct its workforce and to provide suitable spaces and working environments, without being influenced or controlled by other branches of government. Institutional independence is significantly enhanced by effective governance and accountability.
Judicial administration and court administration are two different things. Judicial administration is defined as a set of activities that are expected to enable courts to resolve disputes in a fair, economical, expeditious and independent manner, so essentially are the duties that enable courts to do justice. Doing justice involves taking into account the time, costs, fairness, impartiality and access. While the roles and responsibilities of courts appear to have expanded over time to embrace problem solving, mediation and arbitration, the courts’ essential mission to resolve divergences continues to be recognized as the primary purpose of a judicial system.
Judicial administration includes issues of jurisdiction, issues of procedural and administrative law, which are beyond the competence of those who practice court administration. Issues of judicial administration are the responsibility of policy makers, while policy choices influence what judges do and how these policies are implemented by them in the judgment of judicial cases. The same selections are available to the court administration. They provide the context in which court chancellors manage the court under the leadership of the Head, and where its staff work.   





Self-study questions

· How do the administration of the court and the role of the judge affect the improvement of the excellence of the court?   
· How should we understand: the quality of courts: the doing of justice vs. the quality of services? 
· How should be understood the concept of procedural guarantees: common domain judge - civil judicial officers? 
· Which functions of the judge cannot be delegated to the assistants/advisors of the judge and reason that prevents this delegation?
· How should be understood the role of judicial administration assistance for judges?
· How should be understood the relationship between the chancellor of the court as the highest official of the judicial administration with the president of the court and with judges? 
· How is public trust related to the administration of courts?  
 
  
The main topics that will be elaborated 
· The meaning of judicial independence, procedural justice and their impact on the good governance of courts. 
· Effective court governance: why is needed court administration?
· Essential powers of the court.  
· Judicial administration vs. court administration.   
· Judicial efficiency and effectiveness.   
· The new model of court administration in Albania: challenges and perspectives.

Case law no.1  
Chancellors of courts, through a letter sent to the respective courts by the Ministry of Justice, have been ordered to make available, within a short period of time, statistics related to juvenile justice cases judged in the last 5 years. Various officials in the Ministry of Justice have continued with individual phone calls asking chancellors to immediately send the data. For a part of them, have been submitted complaints to the heads of the courts.    
Analyze the actions of the authorities mentioned in the specific case.    

Questions/Exercises
Participants synthesize the principles of court governance and judicial administration, as well as identify the most critical issues for the Albanian judicial system. They base the discussion on the article entitled: “Principles of judicial administration”, which was distributed to them in advance.  
Working in small groups, the lecturer asks them to define the three most important ideas of the article, which are necessary for the progress of the Albanian judiciary. Groups will be asked to make 5-minute presentations of their findings. The lecturer will lead a discussion, asking the groups to defend their choices.  

Case law no. 2
Discuss the legitimacy of Chancellor’s actions. 
“The citizen X has filed an appeal against a court decision of the First Instance Court  A, which has announced the lack of competence for the examination of the criminal case, as well as the appeal against another judicial decision of the same court, which has decided to dismiss the case with object of judgment, the dismissal of the judge. 
The citizen has filed to the First Instance Court two requests addressed to the head of that court, where he wants to be informed on the procedural actions performed regarding the appeal and recourse filed in the First Instance Court. He receives an answer  from the Chancellor of the First Instance Court, where he is informed that: “... we inform you that for the criminal file has been declared the lack of competence and that the acts have been sent to court B, which is competent for examining this request.” 
Also, in another letter, the Chancellor informs citizen X that: “An appeal has been submitted to the High Court by your side.  Based on the Article 431 of the Code of Criminal Procedure, decisions of the court for disputes related to jurisdiction and competences, as well as special cases provided by law, are subject to direct appeal to the High Court.  Moreover, in the decision that is contested, is not foreseen the right to appeal, and under these conditions, your recourse cannot be initiated.”


Questions/Exercises - Judicial practice for discussion
Participants discuss the challenges of the new model of court administration in Albania. The lecturer asks them to share their personal experiences, their positive and negative experiences when dealing with courts, as their users (parties, lawyers, experts, etc.).  

Methodology 

· Interactive discussion based on cases given in advance and presented in the program. Also, the discussion can be enriched with other cases, which will be discussed depending on the topics that show interest during the development of the topic. A special place will be occupied by the discussion of domestic and foreign judicial practices.     
· Presentations in the auditorium, cases for debate, case studies. Organization of interactive sessions with debates and legal discussions. 
· Organization of interactive sessions with debates and legal discussions related to controversial provisions of the legislation, with legal vacuums or issues that have not found solutions expressly in law, interpretations of new laws that emerge, analysis of scientific articles published in and out of the country, etc. 
· Study of cases of judicial practice. Discussion in every class of cases taken from judicial practice and their solution by candidates being divided into work groups or working with the whole audience.
· Charging candidates with the preparation of independent works related to sensitive and current problems of practice, in the form of essays or independent topics, being oriented in advance with the necessary literature for the preparation of the topic. These works can be carried out individually by each candidate or by dividing them into work groups of three or four people. 
· The organization of meetings and visits to justice institutions of all levels as well as of institutions related to them. 





Compulsory literature 
· Lahey, Ryder, Pamela., Kosta, Vangjel., Gogu, Toni, Court Administration;
· Chancellors’ curriculum – Publication of the School of Magistrates, (Topic: Purposes of the Court,); 
· Law  no. 98/2016, on the organization of the judicial power in the Republic of Albania;
· Judgment of the Constitutional Court no. 14, date 3.6.2009; 
· Judgment of the Constitutional Court no. 41, date 28.9.2011; 
· Judgment of the Constitutional Court no. 21, date 29.4.20. 

Supporting literature	
· Allison, M. J.Kaye. “Strategic planning for non-profit organizations,” New York: John Wiley & Sons, Inc., 1997;
·  Stover, Suzane. “Matters courts will confront in the future decade: image, financing, sources, court administration,” 11.3.1996;
· https://rm.coe.int/court-organisation-and-court-administrators-capacities-in-albania-a-fi/16807883bc
· Causes of Popular Dissatisfaction with the Administration of Justice in the Twenty-First Century , Robert A. Stein* http://scholarship.law.umn.edu/faculty_articles.


Topic 2: PURPOSES OF THE COURT, PUBLIC FAITH AND CONFIDENCE, (third week), 	(2 classes)  
	

Abstract/Topic description 
The importance of purposes for court administration
The establishment of an independent, professional, efficient and accountable judiciary remains a precondition for the development of the rule of law, democracy and human rights. Courts, as institutions, have the main role in the restoring public confidence in the quality of justice and without delays, in increasing access, as well as in guaranteeing the right to a regular legal process.
Public trust in the courts is an integral part of the credibility of the judiciary. 
The goals of courts are ideals that never are intended only for the minority, on the contrary, by their very nature, they are intended for the majority. The purposes and responsibilities of courts as core jurisdictions are different from others in an important way. They are the only ones that will remain unchanged until our system of government changes. Meanwhile, other competencies can grow and develop in the service of this basic competency.
The ideals that create this competency shape the institutional and cultural identity, provide a shared belief system, and ultimately constitute the driving force for success or collapse. 
Courts are important because they help to ensure equal protection of constitutional rights based on a fair process under the law. Both civil and criminal courts provide the opportunity so that cases of parties may be heard by independent judges or juries. This process ensures that all issues may be resolved fairly and consistently. Courts constitute the forum for the resolution of disputes, as well as for the testing of law in a fair and reasonable way.  They are independent forums and judges are free to apply the law, not bound by the wishes of other state entities or the weight of public opinion, but in accordance with human rights. Court decisions are based on the provisions of law and on what is confirmed by the administered evidence. There is no room for suspicion, partiality or favoritism in court.  
Procedures and judgments must be accessible and transparent, as well as must implement the rights provided for in the European Convention on Human Rights (ECHR). This is why justice often is symbolized by a hooded figure with balanced scales, that ignores everything that can distract it from pursuing a goal that is fair and impartial. Courts exist to administer justice, to guarantee freedoms, to ensure social order, to resolve disputes, to maintain the rule of law, to ensure equal protection for all regardless of social background, and to guarantee a fair legal process. Courts exist so that the equality of individuals and of the state may be a reality and not an empty rhetoric, as well as to ensure that the rights provided by the ECtHR may be implemented in their judgments and may be in accordance with the legislation.
Courts have to ensure a uniform application of the law in similar cases, guaranteeing the legal security of the parties in process. This principle also applies to the highest courts, which should not give different decisions on cases with the same parties and with the same object. Uniformity in the application of law ensures social peace and safe order, and also, it is an element that promotes the confidence of citizens in the activity of courts.
The constitutional principle of the separation of powers imposes on the courts the obligation to ensure separation and balance. In the fulfilling of this constitutional obligation, courts have to keep a neutral, independent and impartial position, avoiding any delay in the resolution of disputes. In criminal cases, where the prosecutor represents the prosecution on behalf of the state, the court must take all procedural measures to guarantee to the person accused of committing a criminal offense, equality of arms and adversariality. The notification of the accusation, the right to the defense, the right to be heard, sufficient time for the preparation of defense, the presentation of witnesses or the calling of experts, are some of these rights.   
The publicity of judicial activities, public access to justice and the opening of this activity to the public through communication are essential elements of a functional justice system. Judicial transparency is characteristic of democratic regimes and serves to the constitutional principle of fair legal process, sanctioned in all legal instruments. This is the basic premise to increase efficiency, transparency and public access to the judiciary. The implementation of the main principle that court processes are open to the public is conditioned by the infrastructure of courts. 
Taking information on court hearings, the place and time of their development, as well as the informing of parties, are indicators that influence public’s access to justice.  To guarantee the right to public hearings, courts must ensure that information on them can be found easily and quickly and that public participation in them has to be facilitated. 
The installation of digital audio recording technology in courtrooms in Albania represents a step forward in the terms of transparency and of fair legal process, which guarantees an accurate and verbatim recording of the minutes of the hearing. The audio recording becomes part of the court file. Thus, technology helps the increase of the efficiency of the fair legal process.
The latest development has to do with the entry into force of the law on the right to information, on September 18, 2014. This law aims to guarantee public awareness on the information that is considered public, during the exercise of individual rights and freedoms in practice, as well as the formation of perceptions about the situation of the state and society. Through new standards, this law intends to promote the integrity, transparency and accountability of public authorities to the public. It guarantees, on the one hand, the right of every individual to be familiar with public information and on the other hand, the obligation of public institutions, including courts, to inform the applicant on the requested information.  In addition to the categories of information that have to be made public free of charge, the new law provides for a deadline of 10 working days, within which citizens’ requests must be answered. This is a law that extends its effects to judicial administration, but its provisions cannot be applied to judicial proceedings, which are governed by the procedural provisions of the Code of Criminal or of Civil Procedure. 
The constitutional principle that decisions must be publicly announced determines the premise for the increase of public access to judicial activity. Wider access to court decisions enables the public to monitor the work of courts, thus strengthening the mechanism of accountability and awareness, as well as of the exercising of the right to appeal. 
The purposes of courts are ideals that never are intended only for the minority, on the contrary, by their very nature, they are intended for the majority. Purposes and responsibilities of courts as essential jurisdictions are distinct from others in an important way. They are the only ones that will remain unchanged until our system of government is going to change. Meanwhile, other competencies can grow and develop in the service of this basic competency. 
The providing of information and the providing of notifications to the media community and journalists from the public relations service is governed by the principles expressed in the Article 46 of Law no. 98/2016, on the organization of the judicial power in the Republic of Albania. The selection of judges with the highest qualities of ethics and commitment to professional values ​​that guarantee the integrity of this service, as well as communication and cooperation skills will be a valuable contribution for the increasing of public trust in the judicial system.
The constitutional principle that decisions must be publicly announced determines the premise for the increase of public access to the judicial activity. Wider access to court decisions enables the public to monitor the work of courts, thus strengthening the mechanism of accountability and awareness, as well as of the exercising of the right to appeal.
The ensuring of public trust, regardless of court’s jurisdiction or of the environment in which it operates, requires:
· Continuously making information available to the public to ensure the understanding of court processes, available services and methods of accessing them;
· Responsiveness and sensitivity to different cultures, languages ​​and special populations who use court services, including but not limited to individuals with disabilities and those with limited language skills; 
· Easily accessible assistance for the self-represented parties to help them cope with the court process;
· Summarized reports to the public about the court’s workload and the necessary measures regarding the effectiveness and fairness with which they are carried out.
· Efficient and effective judicial administration is not a purpose in itself. Courts do not exist for heads of courts to administer them. On the contrary, courts must be well run so that  judges and others acting on their behalf and under their shadow may do justice.
· To protect fundamental constitutional and legal rights, as well as to promote the rule of law; 
· To guarantee access to all those seeking court intervention;
· To support the timely and impartial fair resolution of all court cases;
· To ensure that mission and vision statements are in the support of court’s purposes;
· To provide education to court personnel regarding purposes and responsibilities of the court;
· To promote the independence of the judiciary, through the process of budgeting and independent policy-making.
· Concepts of purposes are not abstract. In fact, they stand on the base of the type of current and future court system in Albania. They are valuable concepts that affect the quality of our democratic lives. Everyday work becomes more meaningful when it is guided by a purpose, a sense of achievement and by shared values.
· Effective court leaders have a passion for justice and courts as institutions. Whether they are formed in official institutions of justice or not, competent leaders of courts understand the legal, constitutional and historical essence of the Albanian judiciary.  They know that without a purpose, the running of the courts remains simply administration. Heads of courts take risks, in the interest of justice and  courts as institutions.
· The purposes of courts should never be confused with the efficiency or the constitutional ways of the separation of powers, independence of the judiciary and the embodied power of courts. 

Issues 
· Why do courts exist in general and their court in particular? 
· What are the key historical standards and references, such as the Constitution of Albania? 
· What is the difference between the purposes of court management and the purposes of the court? 
· Examine the standards of court’s performance from a curricular perspective of court’s purposes.  
· The impact of the judicial system’s commitment to the rule of law, equal protection and fair process, in the context of court’s purposes. 
· Why should the courts lead the independent justice system? Why should the courts be both independent and accountable? What are the ideals and values ​​they account for?
· The practical impact and importance of purposes and responsibilities of the courts in their jurisdiction; The daily activity of the court and their work.  
· The court as a concept of governance in the service of the public.
· Improving public confidence. 
· Public opinion on the courts. 
· Advantages of communication with the community. 
· Basics of communication. 
· Principles of communication. 
· Comprehension check. 
· To understand the media. 
· The plan of media. 	
		
Self-study questions
· What are thoughts, feelings and knowledge of different groups of the public about the judicial system?
· Analyze the various factors that influence public’s perception of the courts.
· What is the role of different media in the formulation of the opinion of an individual on the judicial system?
· Analyze the dynamic structures of media, the way it is used and may change in the near and distant future.  
· Define why we should be interested in public opinion and community communication?
· What are the six communication basics for effective verbal and written communication: 1) positive messages, 2) credibility, 3) honesty, 4) accessibility, 5) transparency and 6) comprehensibility.
· Why do people who have contact with the courts have a more negative opinion of the judicial system than those who do not have contact with it? 
· Make an inventory of the comprehensibility of judicial procedures and processes for the common citizen. 
· How can technology and modern media tools help make courts more understandable, more accessible and easier to use?
· What mechanisms will you use to assess and understand the local public’s perceptions on courts?  
· Plan community education programs to match coverage needs. 
· Assess the type of information that has to be shared and to which specific audience within a community. How will you share this information?
· How does the news media function? What do the media want and need?
· Create proactive media plans and how can you improve individual media relations skills.
· Establish evaluation systems, program implementation mechanisms, and evaluation techniques to determine the effectiveness of the program.

The main topics that will be elaborated 
Purposes of courts by Ernie Friesen
1. To do individual justice in individual cases.
2. To appear to do justice. 
3. To provide a forum for the resolution of legal disputes.
4. To protect individuals from the arbitrary use of government powers.
5. To provide a formal record of legal status. 
6. To deter criminal behaviour.
7. To rehabilitate persons convicted of crime. 
8. To separate persons convicted of crimes from society.

Case law no. 1, Public relations
You are a judge in the First Instance Court X. 
You have just finished the trial of a civil case of public sensitivity by announcing the reasoned decision.  
A correspondent of a daily newspaper comes in your office and asks you for more detailed information on this judicial case.
Improvise a possible dialogue between the journalist and the judge.

Case law no. 2, Can the chancellor do justice?  
The citizen X filed an appeal against a judicial decision of the First Instance Court A, which has announced the lack of competence to consider the criminal case, as well as the appeal against another judicial decision of the same court, which has decided to dismiss the case with the object of trial, the dismissal of the judge.
The citizen has filed at the First Instance Court two requests addressed to the head of that court, where he asks to be informed on the procedural actions carried out regarding the appeal and recourse filed in the First Instance Court. He receives an answer from the Chancellor of the First Instance Court, where he is informed that, “... we inform you that on the criminal file is declared the lack of competence and that the acts have been sent to Court B, which is competent to consider this application.”  
Also, in another letter, the Chancellor informs citizen X that, “by your side, has been submitted an appeal to the High Court. Based on the Article 431 of the Code of Criminal Procedure, the decisions of the court for disputes related to jurisdiction and competences, as well as special cases provided by law, are subject to direct appeal to the High Court. Moreover, in the decision that is contested is not foreseen the right to appeal, and under these conditions, your recourse cannot be initiated.”

Practical questions
Question no.1: My understanding of the purposes and responsibilities of courts, of practical importance in my workplace and in the daily administration of the judiciary, is (circle one of the answers below): 
1. Very high. I am an expert in this subject.
2. Good, but I don’t have full knowledge and understanding of the subject.
3. Average.
4. Low. I have to learn more on the purposes and responsibilities of courts.

Question no.2: The importance of my understanding of courts’ purposes and responsibilities to my work and my job performance is (circle one of the following answers):

· Absolutely essential, I cannot do my job well if I do not understand purposes and responsibilities of courts.
· Important, but not essential.  
· Somewhat important. 
· Not very important as a practical matter.

Methodology 
· Interactive discussion based on cases given in advance and presented in the program. Also, the discussion can be enriched with other cases, which will be discussed depending on the topics that show interest during the development of the topic. A special place will be occupied by the discussion of domestic and foreign judicial practices.     
· Presentations in the auditorium, cases for debate, case studies. Organization of interactive sessions with debates and legal discussions. 
· Organization of interactive sessions with debates and legal discussions related to controversial provisions of the legislation, with legal vacuums or issues that have not found solutions expressly in law, interpretations of new laws that emerge, analysis of scientific articles published in and out of the country, etc. 
· Study of cases of judicial practice. Discussion in every class of cases taken from judicial practice and their solution by candidates being divided into work groups or working with the whole audience.
· Charging candidates with the preparation of independent works related to sensitive and current problems of practice, in the form of essays or independent topics, being oriented in advance with the necessary literature for the preparation of the topic. These works can be carried out individually by each candidate or by dividing them into work groups of three or four people. 
· The organization of meetings and visits to justice institutions of all levels as well as of institutions related to them. 

Compulsory literature 
· Lahey, Ryder, Pamela., Kosta, Vangjel., Gogu, Toni, Court Administration;
· Chancellors’ curriculum – Publication of the School of Magistrates, (Topic: Purposes of the Court,); 
· Law  no. 98/2016, on the organization of the judicial power in the Republic of Albania;
· Judgment of the Constitutional Court no. 14, date 3.6.2009; 
· Judgment of the Constitutional Court no. 41, date 28.9.2011; 
· Judgment of the Constitutional Court no. 21, date 29.4.2013. 


Supporting literature	
· Allison, M. J.Kaye. “Strategic planning for non-profit organizations,” New York: John Wiley & Sons, Inc., 1997;
·  Stover, Suzane. “Matters courts will confront in the future decade: image, financing, sources, court administration,” 11.3.1996. 


Topic 3: 
SPECIFICS OF ADMINISTRATION IN THE OFFICE OF THE PROSECUTOR. ACTORS OF THE ADMINISTRATION IN THE OFFICE OF THE PROSECUTOR, IMPORTANCE OF COOPERATION,(fourth week),  (2 classes)  

Abstract  

Management of prosecution is a ground which includes these main directions: procedural direction, administration direction and financial/material direction of the body of prosecution. ThiS managerial process includes as main actors the head of prosecution, HPC, General Prosecution and the procedural figure of the chancellor of prosecution.
Procedural management is a process which includes all procedural aspects of the management and control of prosecution in the exercise of criminal investigation, beginning with the preservation and administration of registers, the exercise of responsibilities in the functioninf of management systems of cases such as CAMS, PRESTO, etc., and continues with the exercise of competences by the head of prosecution, that are related to the exercise of criminal prosecution. 
The administrative management includes the management and administration of human resources at prosecution, in the manner of the recruitment and management of the career of the administrative staff of prosecution, including even the activity of the civil service as well as the internal organization of the separation of administrative work in a prosecution office, such as secretarial  service, archive service, supporing services, etc.
Material/financial management includes the direction and the exercise of responsibilities on the financial and material activity of prosecution, administration of material base, the exercise of competencies for public procurement and the activity of the budget/finance office at prosecution.
All this managerial activity is shared between the balance of competences ans responsibilities between the head of prsecution and chancellor, without ignoring the position of HPC and GP. 
Also, the activity of prosecution in the sharing of information and public informing on its activity is another important moment that will be elaborated in this module.


Methodology 

· Interactive discussion based on cases given in advance and presented in the program. Also, the discussion can be enriched with other cases, which will be discussed depending on the topics that show interest during the development of the topic. A special place will be occupied by the discussion of domestic and foreign judicial practices.     
· Presentations in the auditorium, cases for debate, case studies. Organization of interactive sessions with debates and legal discussions. 
· Organization of interactive sessions with debates and legal discussions related to controversial provisions of the legislation, with legal vacuums or issues that have not found solutions expressly in law, interpretations of new laws that emerge, analysis of scientific articles published in and out of the country, etc. 
· Study of cases of judicial practice. Discussion in every class of cases taken from judicial practice and their solution by candidates being divided into work groups or working with the whole audience.
· Charging candidates with the preparation of independent works related to sensitive and current problems of practice, in the form of essays or independent topics, being oriented in advance with the necessary literature for the preparation of the topic. These works can be carried out individually by each candidate or by dividing them into work groups of three or four people. 
· The organization of meetings and visits to justice institutions of all levels as well as of institutions related to them.  

Primary basis:

· Code of Criminal Procedure; 
· Law  no. 97/2016, on the organization and the functioning of prosecution in the Republic of Albania;   
· Order no. 164, date 18.12.2020, of the General Prosecution on the approval of standard regulations of the organization and functioning of Prosecutions at first instance courts and courts of appeal of general jurisdiction;  
· General instructions of the General Prosecution no. 2, date 29.12.2016, on the organization and coordination of work at prosecution offices; 
· General instructions of the General Prosecution no.3, date 29.12.2016, on the distribution of cases at prosecution offices; 
· General instructions of the General Prosecution no.12, date 20.07.2020, on the regulation of relations between prosecutors and heads of prosecution offices, informing, transparency and the guaranteeing of independence, at prosecutions of general jurisdiction, (amended);  
Secondary basis:

Law no. 115/2016, on the organs of the management of the system of justice;
Law no. 10296, date 08.07.2010, on the financial management and control; 
Law no. 162, date 23.12.2020, on public procurement; 
Law no. 152/2013, on the civil servant;  
Law no. 7961, date 12.07.1995, Labour Code of the Republic of Albania; 
Law no. 9154, date 06.11.2003, on archives, law no. 9936, date 26.06.2008, on the management of the Budget  System in the Republic of Albania; 
Law no. 9131, date 08.09.2003, on the rules of ethics in public administration. 
 
Topic 4. ACCESS TO THE JUDICIAL SYSTEM, (fifth and sixth week), (4 classes)    

Abstract/Topic description 	  
Courts are state bodies that exercise sovereignty in the administration of justice. They exercise this power through judicial decisions which are the attribute only of judges. In the fulfilling of this mission, they are guided by the high constitutional principles that stand on the base of the demand for a regular legal process, independence and impartiality. Courts apply the law on the facts verified during the trial. However, judges cannot fulfill their mission if they are not assisted in the performance of their duties by the auxiliary personnel of the courts. The role and responsibility of this staff intend to facilitate the activity of judges in the quick and correct performing of their duties to administer the evidence and to evaluate, through the judicial decision, the way of the resolution of the conflict.
The above division of responsibilities also determines the natural differences between judges and assisting personnel of the judicial administration.
However, these differences in responsibilities cannot be interpreted in the favor of the undervaluing of the responsibilities and the role of the judicial administration. 
In a special way, their role is more visible in the relationships that are created with the people who turn to the court. Court administration employees are naturally the first people to contact persons who turn to the court. Because of some non-adversarial procedures, it happens that they are the only court representatives who contact with people who come to court. This relationship that is established between the administrative staff of the court and the public that receives services directly from the court shows the importance of the activity of the judicial administration for the image of courts in public opinion. The first meetings with an institution are always important in the perception that we create about the institution itself. The perception that citizens get at the first meeting is always more impressive than the image that is created by a later, deeper acquaintance. For this reason, a special importance is attached to competent and quality personnel of the judicial administration.   
Developments in our country have shown a change in the mentality of the court employees themselves and of the public opinion regarding the importance and the role of the judicial administration in the administration of judicial power.  More and more, is considered obsolete the opinion that in courts we have judges who exercise judicial power and their servants who simply carry out the orders of  judges. In particular, technology developments are increasingly raising the need for a more dignified evaluation of the role of judicial administration employees in the activity of courts. Technology is increasingly helping judges to do their jobs more effectively. This effectiveness depends to a large extent on the management of this technology that changes every day.  The new conditions also require people with much deeper qualifications. This qualification naturally increases the responsibility of the administration personnel, affecting positively even the greatest appreciation for them.  It is inevitable the mutual respect that judges build with the supporting personnel in terms of reducing the differences in individual professional training. The more qualified professionally is the assistant staff, the less qualification difference judges will feel with them and the more respect will encourage this qualification itself. 
In particular, the personnel of the administration is evaluated for the presentation they make of the face of the court in front of the public opinion.  Although the essence of the service required from the court is the way to resolve the dispute, a service which is realized through the final decision as an exclusive attribute of judges, the stages through which this final step is reached are numerous. Until the final decision-making to resolve the dispute, citizens will go through many actions, most of which require frequent communication with the administration staff. Therefore, the way of providing services by the administration facilitates or hinders the possibility of these citizens to benefit from court services with quality. Not infrequently, people feel worse about the way the service is provided to them than the way the court ends the case.   
In our country, the role and activity of the judicial administration is regulated by law and other sub-legal acts. In the law on the organization of the judicial power in the Republic of Albania, it is determined that, “The auxiliary services in the court are managed by the chancellor and fulfilled by the judicial secretariat, branches and sectors of administration, economy, finance, computerization, registration and storage of documents.” 
The judicial administration, while exercising its powers and responsibilities, performs procedural and administrative activities. 
Everyone has the right to access justice and to be judged fairly. Someone’s economic or social situation cannot be seen as an obstacle to access to the court.  Legal aid systems can be administered in different ways, but wherever they are implemented, they serve to the purpose of access and to the fair judicial process. 
The legal aid system in Albania is regulated by law no. 111/2017, On the legal aid guaranteed by the state, which aims to establish a system for the organization and provision of free legal aid in order to ensure equal access to the justice system for all individuals; ensuring well-organized, well-managed and well-functioning responsible state institutions for the administration of legal aid; ensuring the provision of legal aid services in a professional mode with quality, effectiveness and efficiency.  
Legal aid is administered by the following institutions: a) Ministry of Justice; b)  Directorate of Free Legal Aid; c) National Chamber of Advocacy; d) competent courts under the provisions of this law. The law defines different categories of assistance and lists the subjects/individuals who can benefit from free legal services.  
The court has an important role in providing legal aid. The role of the court should be considered in three main directions:  
1. Administrative aspects for providing legal aid; 
2. Information for the general public on the legal aid system and principles;
3. Approval or rejection of legal aid based on legal provisions.
The approval or rejection of legal aid remains the competence of the judge, while the administration of the process and the information provided to citizens must be provided by the court administration or by its leaders.   
Issues/ Self-study questions  
· Have knowledge of the competencies in the framework of activity management and identify individual learning needs for the elements of these competencies ;
· To conceive, manage and evaluate activities that are in line with and support the purpose and  the role of the judiciary; 
· To manage activities to strengthen the rule of law, judicial independence and impartiality, equal protection, fair process, judicial accountability, and public trust; 
· To manage activities to promote the values ​​of justice, such as independent and impartial judicial decisions, fair process, equal protection, fair treatment, continuity and predictability;
· To evaluate the activities of the court that are priority or critical and that are needed if there is a work interruption or an emergency, and list the steps and preliminary actions necessary for the continuity of the work; 
· To have knowledge on the design possibilities of court premises and the impact of these premises on public perception, access, court performance, people movement, work flow continuity and personnel efficiency;  
· To identify alternative work practices and physical modifications to improve employee workspace, safety, efficiency and performance;
· To assess what performance measurements or statistics are needed to document and report on the work results of the elements of the management of activities; 
· To have knowledge on roles, functions, operations and values ​​of all agencies, programs and services that provide the court with activities and to know their impact on the performance of the court and its special activities; 
To develop an action plans so that to include a prioritized list of activity management elements that will help heads of courts to analyze and/or research implementation or improvement.  
The main topics that will be elaborated 
· The importance of access to the public interest;  
· Access as part of the fair process; 
· Access in front of obstacles; 
· Geographical obstacles; 
· Economic and financial obstacles; 
· Court fee policies in front of access; 
· Mitigation mechanisms of other costs of the judicial process; 
· Obstacles of the judicial procedure. The role of the judicial administration in expanding access because of the difficulties of the recognition of  procedures; 
· The use of forms as a facilitating mechanism for the access;
· The need for the specifics of court users, users with different abilities, language barriers, cultural barriers; 
· Legal assistance and its support  in the expanding of access; 
· The use of technology and remote communication tools to support the expand of access; 
· The report of access to security and the needs of security measures to expand access; 
· Physical security, of the building, of the documentation that is administered in the court, the security of secrecy, of confidentiality; 
· Volunteer programs and their impact on the expanding of access and on the increasing of  public trust; 
· The court has to ensure that the operation of services and programs is in accordance with the roles and purposes of the court they serve; 
· The design and operation of support services has to reflect transparent decisions about who will receive the service, the level of service and the service delivery model; 
· Services and programs have to have clear measuring of performance related to their purposes and objectives, and these measurements are regularly collected and reviewed;  
The existence and functioning of services and programs must be monitored and harmonized continuously and when necessary, to meet the needs of users and of the court.   

Case law no. 1 

The local media criticizes unfairly your court by spreading the news that your court does not provide information to the media about its judicial activity. 
In the same announcement, is criticized a court decision related to a sensitive issue, claiming that the resolution of the dispute by the court did not consider the opinion of the local public.   
Improvise an emergency meeting of the court council and determine concrete actions to be taken by the court.

Case law no. 2
 
The President of the Local Chamber of Advocacy asks for a meeting with the President of the court for a specific case in which he is engaged as a proxy representative. This case has been assigned, by lot, for trial to the president of the court.  
He informs the secretary of the judge on the purpose of the meeting stating that the President has the obligation to meet him as he enjoys the capacity of the President of the Local Chamber of Advocacy. 
Argue the response of the Head of the court, considering the important principle of the need for an open and communicative court with the community.

Case law no.  3 

Improvise a short dialogue between the court administration employee and a citizen who appears before him stating that he wants to sue his co-owner brother in an apartment to end the co-ownership, but is financially unable to pay the lawyer’s fees as well as the court fee.

Case law no.  4

You are the chancellor of the court of the judicial district.... Judge A informs you that, on _____, he has planned to conduct the court hearing for the trial of a civil lawsuit in which are presented 50 natural persons as plaintiffs, who are represented individually.  He is concerned about the conditions of courtrooms which do not allow access for the participation of such a number of participants in the trial.
Write a letter to the Head of the court about this problem, (no more than 10 sentences). 

Methodology 
· Interactive discussion based on cases given in advance and presented in the program. Also, the discussion can be enriched with other cases, which will be discussed depending on the topics that show interest during the development of the topic. A special place will be occupied by the discussion of domestic and foreign judicial practices.     
· Presentations in the auditorium, cases for debate, case studies. Organization of interactive sessions with debates and legal discussions. 
· Organization of interactive sessions with debates and legal discussions related to controversial provisions of the legislation, with legal vacuums or issues that have not found solutions expressly in law, interpretations of new laws that emerge, analysis of scientific articles published in and out of the country, etc. 
· Study of cases of judicial practice. Discussion in every class of cases taken from judicial practice and their solution by candidates being divided into work groups or working with the whole audience.
· Charging candidates with the preparation of independent works related to sensitive and current problems of practice, in the form of essays or independent topics, being oriented in advance with the necessary literature for the preparation of the topic. These works can be carried out individually by each candidate or by dividing them into work groups of three or four people. 
· The organization of meetings and visits to justice institutions of all levels as well as of institutions related to them.  

Compulsory literature 
· Lahey, Ryder, Pamela., Kosta, Vangjel., Gogu, Toni, Court Administration;
· Chancellors’ curriculum – Publication of the School of Magistrates, (Operations management module );   
· Judgment of the Constitutional Court no. 14, date 3.6.2009; 
· Judgment of the Constitutional Court no. 41, date 28.9.2011; 
· Judgment of the Constitutional Court no. 21, date 29.4.2013; 
· Law no. 98/2016, on the organization of the judicial power in the Republic of Albania. 

Supporting literature	
· Allison, M. J.Kaye. “Strategic planning for non-profit organizations,” New York: John Wiley & Sons, Inc., 1997;
·  Stover, Suzane. “Matters courts will confront in the future decade: image, financing, sources, court administration,” 11.3.1996;
· Pogaçe, Patricia, Access to justice for vulnerable categories, article published in the journal Avokatia, no. 33. 

 
Topic 5:  CASEFLOW MANAGEMENT, JUDICIAL TIME MANAGEMENT, THE LIST OF THE CONTROL OF JUDICIAL TIME MANAGEMENT, SATURN DIRECTIVES FOR JUDICIAL TIME MANAGEMENT, (seventh and eighth week), (4 classes),   Ornela Naqellari
                      
Abstract/Topic description 

An important role of courts is the balance of competing interests of the fair and fast process.   But what is the best combination of fast and quality justice?
The judiciary exists to provide citizens with a mechanism through which they can resolve disputes in a fair, efficient and effective manner.   
The general function of the court is to administer justice, resolve disputes, protect individuals, prevent and punish crime, guarantee fair access, reparation, and, in general, respect for the law.  
The foundations of justice in a free society are fair and speedy dispute resolution processes, which should be accessible to all. Unnecessary court delays undermine public confidence in the rule of law, reduce confidence in the court system, and raise questions about the effectiveness of the court as an institution.  The high costs of lawsuits are a barrier that limits or completely blocks access to justice. Even the best court decisions are of little value if they are made long after an event is over. 

The definition of caseflow management
Caseflow management is defined as the coordination of court processes and resources to move the case within the time limits from its registration to the issuing of the decision, regardless of the type of decision.
In the project of basic competencies of NACM, the National Association for Court Management defines caseflow management as follows: 
Caseflow management is the process through which courts move a case from registration to the issuing of the decision.  This includes all phases of the pre-trial process, trial, and post-judgment actions to ensure the integrity of court orders and the timely completion of post-trial actions. Efficient caseflow management brings justice not only to individual cases, but to entire court systems and courts. This helps to ensure that to each litigant is provided a fair process and an equal protection. Solomon and Somerlot define caseflow management as follows: 
As is currently largely accepted within the court community, “Caseflow management” can be defined as the entire set of actions that a court takes to monitor and control the progress of cases, from initiation through trial or other initial disposition to the completion of all post disposition court work, in order to make sure that justice is done promptly. Emphasis is placed on the word management. As a verb, “to manage” means ‘action’ and the term “caseflow management” anticipates an active monitoring by the court of the progress of all cases under judgment.  In a way, the term “caseflow” can mislead us on the flow of the case to the court.  Cases do not flow effortlessly and easily from their registration to completion. As far as court involvement is concerned, the life of a case, just like the reality, can be characterized by a series of phases separated by periods of time during which there is no court activity. One of the purposes of active case management is, more predictability and compliance with deadlines for the order and timing of these phases. Although case management programs are developed around phases, such as preparatory hearings, court investigation, etc., the main focus is on time management. Careful management of intervals between phases clearly affects the total time it takes to resolve a case. If it is accepted the premise that fair results are achieved by well-prepared lawyers, then efficient case management should encourage and facilitate lawyer’s preparation.

 The importance of the system of caseflow management  
An effective system of caseflow management must guarantee the fulfillment of the function of the court. Essentially, the system of caseflow management guarantees basic work processes for all courts.    
Moreover, the system should provide equal treatment by the court to all litigants, should guarantee that the time set for the resolution of the case is in harmony with its nature, should increase the quality of the judicial process, and should consolidate public confidence in the court.   
There is a growing perception by the court and the public that going to the trial often takes a lot of time and costs. Caseflow management is a proven answer to these first concerns. In fact, justice delayed is justice denied. People have the right to have their disputes resolved  in time by those judges committed to the principle that quick resolution is an essential feature of justice.

Self-study questions
· Time limits for the resolution of the case may change,  as well as may change practices and procedures for the same types of cases; 
· Each judge is concerned only with his/her own cases;
· It aggravates the isolation of judges and may not provide incentives for judges to help each other with daily calendar problems;
· Lack of coordination between judges can create scheduling conflicts for a lawyer who is expected to be present before two different judges at the same time;
· Requires more supporting staff and accompanying resources per judge because each judge is responsible for managing his/her own calendar. 

The main topics that will be elaborated
· The purpose of  courts and their direct impact on caseflow management;
· Definition of  caseflow management, principles and proven practices for it;
· Integration of caseflow management, of the intentions of the judiciary and domestic legal culture; 
· The identification of characteristics of strong leadership on the system and the impact it has on caseflow management;  
· The mapping of  caseflow from the point of view of the system; 
· The use of standardized measurements of performance for caseflow management; 
· The use of data of caseflow management for the analysis of performance;
· The implementation of principles of caseflow management in the planning of calendar, hearings and trials;  
· The planning and creation of a system of caseflow management to bring changes in their court.

Practical exercise
Caseflow mapping

Prepare a detailed flow diagram for the case process, for the type of the case you have chosen, from the moment of its first contact with the justice system to the conclusion of the case, regardless of the type of resolution. Include all steps and activities, whether they are court steps or activities performed by other involved institutions. Be sure to provide as much details as possible. 

Mapping
The first step 
· Map a case from the beginning up to the end from the plaintiff’s perspective. Choose a case of civil, criminal, family or administrative section. Map only the main steps leading up to the courtroom, as well as all the main actions that occur in court, including the filing of the lawsuit (the recording of the case), the notification, and most of subsequent hearings and of the trial. Label each phase using a box and arrows between stages.  
· Above each important phase, identify what has to happen as well as the range and predictability of the results deriving from the stage.  
· Illustrate common time terms timelines between stages. 

The second step 
During the preparation of the flow diagram, address the following issues:
· The main activities and phases for the court and other institutions, (besides stages, sessions and activities of the court, other activities that are the responsibility of other institutions, include here also the preparation of the court file, notices, etc., by the court secretariat).
· Determine the responsible person who must ensure the development of the activity or stage according to the planning.
· Determine who should be present for the phase or the activity. 
· Note what happens at that stage of the process that leads to the progress of the case.
· Determine in the chart the moments when are made decisions (e.g when the case is resolved or a decision is made about its progress, when cases are referred or diverted to other institutions). 
· Note the usual estimated time between stages.  
· Give an approximate number of issues (if any) that are resolved at each step of the process.
· After completing the chart, go back and estimate the time it would take between phases. 
· Does this chart suggest whether there are other organizations or individuals that should become part of the team?  
· Do you know which organizations or individuals will support your proposal? Or oppose it?

The third step 
All as a class, you have about 30 minutes available to: 
· Make a group presentation of the map;
· Have class discussions after the presentation of each group.

Practical exercise no. 2 
Determining the complexity of the case

Purpose: The purpose of the activity is for each group of participants to apply the case complexity factors and to determine the complexity of lawsuits they have been given as well as to identify possible actions that can be taken to move the case to a judgment. Furthermore, the lecturer will change the complexity of one of the examples during the trial and the participants will review and determine the complexity of the case as they identify possible actions to move the case to its conclusion. The purpose is for participants to think in a perspective of macro and micro level of caseflow management.   

The first step 

In group, you have about 10 minutes available to: 
· Read the examples  provided by lawsuits; 
· Determine the complexity of the case; 
· Identify the possible measures that are needed at a macro level to move the case towards a decision.  

The second step 
In group, you have about 10 minutes available to: 
· Determine the complexity of the case based on  new elements;
· Identify possible measures that are needed at a micro level to move the case towards a decision.

The third step 

You have about 10 minutes available to: 
· Make a group presentation of the complexity of the case and actions; 
· Have class discussions after the presentation of each group.

Sources and references: Material form to determine the complexity of the case.
Approximate time: 40 minutes. 

Notes on the activity 
The lecturer may prefer to give three examples of lawsuits. Increase the complexity of the case in at least one of them during the trial and ask participants during the discussion whether their macro actions should be changed or revised.  
Methodology 
· Interactive discussion based on cases given in advance and presented in the program. Also, the discussion can be enriched with other cases, which will be discussed depending on the topics that show interest during the development of the topic. A special place will be occupied by the discussion of domestic and foreign judicial practices.       
· Presentations in the auditorium, cases for debate, case studies. Organization of interactive sessions with debates and legal discussions. 
· Organization of interactive sessions with debates and legal discussions related to controversial provisions of the legislation, with legal vacuums or issues that have not found solutions expressly in law, interpretations of new laws that emerge, analysis of scientific articles published in and out of the country, etc. 
· Study of cases of judicial practice. Discussion in every class of cases taken from judicial practice and their solution by candidates being divided into work groups or working with the whole audience.
· Charging candidates with the preparation of independent works related to sensitive and current problems of practice, in the form of essays or independent topics, being oriented in advance with the necessary literature for the preparation of the topic. These works can be carried out individually by each candidate or by dividing them into work groups of three or four people. 
· The organization of meetings and visits to justice institutions of all levels as well as of institutions related to them. 

Compulsory literature 
· Lahey, Ryder, Pamela., Kosta, Vangjel., Gogu, Toni, Court Administration;
· Chancellors’ curriculum – Publication of the School of Magistrates, (caseflow management module); 
· Judgment of the Constitutional Court no. 14, date 3.6.2009; 
· Judgment of the Constitutional Court no. 41, date 28.9.2011; 
· Judgment of the Constitutional Court no. 21, date 29.4.2013; 
· Law no. 98/2016, on the organization of the judicial power in the Republic of Albania. 
· ECtHR judgments and judgments of the Constitutional Court on the right to a fair trial, guaranteed by the Article 6 of ECHR, in the elements of trial within a reasonable time and access to justice; 
· International Framework on Court of Excellence (IFCE);  
· SATURN time management tools in courts, Revised SATURN Guidelines for judicial time management, the list of control of time management of the European Commission for the Efficiency of Justice (CEPEJ). 

Supporting literature	
· Allison, M. J.Kaye. “Strategic planning for non-profit organizations,” New York: John Wiley & Sons, Inc., 1997;
·  Stover, Suzane. “Matters courts will confront in the future decade: image, financing, sources, court administration,” 11.3.1996;
· Caseflow Management the Heart of Court Management in the new Millennium, David C. Steelman, John A. Goerdt, James E. Mcmillan, 2004.   

Topic 6:  JUDICIAL TIME MANAGEMENT IN THE PRELIMINARY ACTIONS OF THE MAGISTRATE, (ninth week), (2 classes),   Ornela Naqellari
                                         

Abstract/Topic description 
Caseflow Management is simply a process of management. Although some of the aspects are covered by the chancellors of courts and some by judges, and meanwhile to the stages are included preparatory and judicial sessions, the caseflow management should not directly affect the substantive or procedural issues of the lawsuit. The resolution of each case on its legal merits is never compromised by an effective case management system.   
General principles of caseflow management
 
These principles have been developed from some different research projects on delay reduction, as well as by case movement studies, from which the basic elements of successful caseflow management systems have come. 

Leadership and purposes 
Leadership has been identified as a critical factor. Court leadership should have the ability to create and communicate a vision and should lead the court to work effectively in the direction of that vision.    
If a court is going to work effectively, its administrative level must consider caseflow management as the main work process of the court.Court leadership should take the necessary steps to create a culture of continuous learning on caseflow management.   
Leadership has to engage all judges and court staff in the development and sharing of the same vision through continuous communications.  It is important to support the work for the improvement of caseflow on a common vision of what the future of the court should be. Judges and court chancellors can then create strategies for the implementation of this vision.   
Leadership is not only internal to the court, it also extends to the entire judical system. It should be characterized by cooperation and institutional interaction.  
Leadership should also extend to the community and engage strategic partners in ongoing discussions. Local partners, such as prosecution, lawyers, experts and other institutions should be engaged from time to time to discussions on purposes of the court.  
The relationship between members of the court administration team is very important for the caseflow management. This takes on a greater weight now with the newly introduced Councils of Courts consisting of Heads of Courts, Vice Heads and Chancellors of Courts.  Members of the Court Council should work as a management team and establish a productive relationship between them. Solomon and Somerlot emphasize the importance of judge-chancellor team, and the combination of their skills and perspectives on policy making and administrative procedures of caseflow to transform the ideas into the reality of caseflow management.  
Another important factor is the continuity of leadership and should be taken measures to ensure that court leaders will continue to engage with caseflow management. 

Information 
Information is very important to any successful management system as it forms the basis for consultation, staff involvement, formation, training and accountability. Successful courts are those that collect and use data to manage their key work processes, to evaluate their performance and to prepare an effective work plan.   
Also, it is important for judges and chancellors to test their perception against actual court performance by collecting data on caseflow in court.  In addition, information is also needed to identify court’s legal culture through conversations with staff, court associates, and other persons involved in court’s work processes. 

Communication and consultation
Frequent and continuous internal communication in the court, as well as external communication, are very important. Detailed communications with judges and court staff are essential to a well-functioning caseflow management system. Even communications and consultations with court colleagues are important, as the court cannot be effective if it is isolated. Local legal culture is recognized as a critical factor. Effective case management may vary from court to court, but the principles applied are the same. 

Procedures of caseflow management
Procedures of caseflow management include rules, policies and practices that help move a case from filing up to the giving of judgment.
Rules and procedures of the court on caseflow management:
· Monitoring and control of the caseflow management by the court from the moment of registration up to the giving of the decision; 
· Approval and monitoring of current standards for the processing of the case for its solution;
· Assignment of steps and of critical moments between phases that are necessary for the preparation and completion of the judicial process;   
· Procedures for the early identification of prolonged cases or of special need cases to provide as needed the administrative support; 
· Approval of policies for trial arrangements and case stages that plan a sufficient number of cases by guaranteeing the maximum use of the judiciary’s time, minimizing at the same time changes because of the planning of many cases in one day; 
· Development of the trial and other stages on the date initially foreseen by making the appropriate notification to all parties; & 
· A strong and sustainable policy for the reduction of postponements.

Involvement of administrative staff
The court must have the support of the chancellor and of the court’s administrative staff to achieve its purposes. Successful implementation is achieved when the court staff is involved and provides support.  

Formation and training
Continuous training of judges, chancellors and support staff on policies, principles and techniques used to support a high level case management system is very important and, over time, guarantees sustainability. Successful courts also contribute to the training of parties in interest of the system on the need for and benefits of continued excellence in caseflow management.

Reducing the volume of overdued cases / Inventory control   
 “Overdued cases” refers to the volume, number of cases in the inventory that have exceeded the maximum time limits provided by the court. The measurement of the volume of overdued cases is based on two assumptions:
a. The court has a time standard from registration to the issuing of the decision for the type of the case for which the measurement is being made; 
b. The court measures the time from registration to cases under judgment  (inventory). 
Methods for reducing the number of overdued cases are numerous, and over time they have been designed, tested, combined and adapted. Overdued cases should be checked and addressed. ECHR has consistently stated that, if there will be overdued cases, local authorities will be held responsible for inadequate measures implemented to deal with the them.  

Accounting mechanisms
An important element of the caseflow management is that through the monitoring of the case, from its registration to the rendering of the decision, the court will have the opportunity to identify problems and find solutions. The finding of solutions, rather than blame, allows acceptance of accountability to guarantee system integrity and predictability.  

Liability and judicial commitment 
Through continuous communications, judges must share the same vision with court’s leadership. Commitment and accountability on their part from the court is equally important to improve the movement of the case. 

Caseflow management 

Competence 1: Identify the purposes of courts and their direct impact on caseflow management; 
Competence 2: Know the meaning and principles of case management and apply the principles in court planning ;
Competence 3: Identify the characteristics of strong leadership and the impact it has on caseflow management; 
Competence 4: Know the local legal culture, complexity factors of the case and map the caseflow;
Competence 5: Recognize performance standards related to caseflow. Using caseflow management data to analyze court performance. 
Competence 6: Plan and create a case management system to bring change to the court. 

Performance standards 
Competence 1: Identify and implement performance measures and select data to support those measures. Explain the advantages deriving from the use of standards and the measuring of performance;  
Competence 2: Evaluate the actual performance of the court and the management metrics used by the court;
Competence 3: Recognize and understand IFCE’s ten essential values ​​and explain how they are reflected in court traditions, domestic legal framework, Constitution, as well as international conventions and acts;
Competence 4: Describe and explain the continuous quality cycle and its importance as an IFCE instrument;
Competence 5: Provide examples of strategies for IFCE’s seven areas of court excellence, linking them to IFCE’s values ​​(eg, fairness, transparency and accessibility);  
Competence 6: Explain the three basic steps for the implementation of IFCE and use the results of IFCE’s Questionnaire on the self-assessment of court excellence to identify specific areas where courts could benefit from improvement. 

Self-study questions
· Caseflow management ;  
· Why do courts exist? What is the best combination of fast and qualitative justice?
· How can we influence and change the local legal culture? Leadership, communication, cooperation and involvement of administrative staff;
· Why do time standards and purposes help?

The main topics that will be elaborated
Caseflow management  
· The meaning and importance of  caseflow management;
· Principles of  caseflow management;
· Statistics, information and data systems and time standards;
· Court culture and access to justice.

Case law no.  1 
The practice of the court is such that any civil suit submitted personally or through  postal service, (even when it does not contain and does not meet elements, such as: generalities of parties and the address, the payment of the registration tax, the evidentiary acts and their copies for the other parties) is registered by the chief secretary and is subject to the electronic lottery. Even in these cases, it is the judge who evaluates and decides the deadline for completing the defects of the lawsuit or returning the lawsuit because of the noticed defects. The court at a certain moment applies an action plan and changes this practice. The chief secretary does not register the claim, submitted manually or through the postal service, when the claim is incomplete in terms of the above elements, with the exception of cases of urgent character. The chief secretary, after noting the filing date, notifies the claimant of the elements that must be filled in for the registration of the claim.
Analyze the actions of the authorities mentioned in the specific case.   
Question/exercise
Exercise - Action plan for my court
The purpose of this exercise is to encourage participants to draw up an action plan on how to improve the caseflow management in their court. The exercise consists on the preparation and completion of the plan, and the informing of the class through the presentation of the plan. The exercise is accompanied by questions and class discussions after each presentation. The action plan contains the purpose of the court, objectives, hypotheses, concrete actions, responsible persons and the time limit for their realization, as well as the expected result and the estimated time for the fulfilling of the plan.



Exercise - Caseflow management principles in my court  
The exercise intends for each participant to choose one of the principles of caseflow management and create at least three activities on how the court will apply it in practice. The exercise is accompanied by questions and discussions. Each participant should explain why they chose that principle and introduce the activities as they elaborate on how they came to understand the principle.  

Case law no.  2  
Preliminary cancellation and session calendar
Under the judicial practice, the judge sets the hearing and only in the hearing, decides on the continuation of the trial, i.e. its postponement and the appointment of the next hearing. The Code of Civil Procedure does not foresee explicitly the preliminary annulment of the hearing or of the session calendar expressly provide for the preliminary cancellation of the session or the calendar of the sessions. As one of the practices for the individual active caseflow management, (in cases of knowledge on a reason that makes impossible the conduct of the session) the judge decides to cancel a planned court session in advance, without waiting for the arrival of the session and without the presence of parties. Considering the nature of the case and the actions to be performed as well as the evidence to be obtained, the judge sets several subsequent hearings for the performance of each action, as well as in the case of the postponement of the subsequent hearing. 
Discussion related to judicial practice in terms of individual  caseflow management.  

Question/exercise/Judicial practice for discussion
Exercise – Data analysis   
The purpose of this exercise is to analyze the data presented by the lecturer. The lecturer chooses to share some graphs from the study on active case management carried out in a certain court. The graphs contain data on reasons for the postponement of hearings in civil cases and the analysis of the comparison of the duration of civil cases. The study itself will be provided as material to be read by participants after the completion of the exercise. Individually, participants have time available to make an analysis of the data presented in the graph, share the analysis and discuss it in class. 


Methodology 
· Interactive discussion based on cases given in advance and presented in the program. Also, the discussion can be enriched with other cases, which will be discussed depending on the topics that show interest during the development of the topic. A special place will be occupied by the discussion of domestic and foreign judicial practices.     
· Presentations in the auditorium, cases for debate, case studies. Organization of interactive sessions with debates and legal discussions. 
· Organization of interactive sessions with debates and legal discussions related to controversial provisions of the legislation, with legal vacuums or issues that have not found solutions expressly in law, interpretations of new laws that emerge, analysis of scientific articles published in and out of the country, etc. 
· Study of cases of judicial practice. Discussion in every class of cases taken from judicial practice and their solution by candidates being divided into work groups or working with the whole audience.
· Charging candidates with the preparation of independent works related to sensitive and current problems of practice, in the form of essays or independent topics, being oriented in advance with the necessary literature for the preparation of the topic. These works can be carried out individually by each candidate or by dividing them into work groups of three or four people. 
· The organization of meetings and visits to justice institutions of all levels as well as of institutions related to them. 

Compulsory literature 
· Lahey, Ryder, Pamela., Kosta, Vangjel., Gogu, Toni, Court Administration;
· Chancellors’ curriculum – Publication of the School of Magistrates, (Topic: “Purposes of the court”); 
· Judgment of the Constitutional Court no. 14, date 3.6.2009; 
· Judgment of the Constitutional Court no. 41, date 28.9.2011; 
· Judgment of the Constitutional Court no. 21, date 29.4.2013; 
· Law no. 98/2016, on the organization of the judicial power in the Republic of Albania;  
· ECtHR judgments and judgments of the Constitutional Court on the right to a fair trial, guaranteed by the Article 6 of ECHR, in the elements of trial within a reasonable time and access to justice;  
· Codes of Procedure, (Civil, Criminal, Administrative);  
· Law no. 49/2012, on administrative courts and the judgment of administrative disputes; 
· International Framework on Court of Excellence (IFCE);  
· SATURN time management tools in courts, Revised SATURN Guidelines for judicial time management, the list of control of time management of the European Commission for the Efficiency of Justice (CEPEJ).. 

Supporting literature	
· Allison, M. J.Kaye. “Strategic planning for non-profit organizations,” New York: John Wiley & Sons, Inc., 1997;
·  Stover, Suzane. “Matters courts will confront in the future decade: image, financing, sources, court administration,” 11.3.1996;
· Caseflow Management the Heart of Court Management in the new Millennium, David C. Steelman, John A. Goerdt, James E. Mcmillan, 2004.

· Determine the responsible person who must ensure the development of the activity or stage according to the planning.
· Determine who should be present for the phase or the activity. 
· Note what happens at that stage of the process that leads to the progress of the case.
· Determine in the chart the moments when are made decisions (e.g when the case is resolved or a decision is made about its progress, when cases are referred or diverted to other institutions). 
· Note the usual estimated time between stages.  
· Give an approximate number of issues (if any) that are resolved at each step of the process.
· After completing the chart, go back and estimate the time it would take between phases. 
· Does this chart suggest whether there are other organizations or individuals that should become part of the team?  
· Do you know which organizations or individuals will support your proposal? Or oppose it?


The third step 

You have about 10 minutes available to: 
· Make a group presentation of the complexity of the case and actions; 
· Have class discussions after the presentation of each group.

Practical exercise no. 2 
Determining the complexity of the case

Purpose: The purpose of the activity is for each group of participants to apply the case complexity factors and to determine the complexity of lawsuits they have been given as well as to identify possible actions that can be taken to move the case to a judgment. Furthermore, the lecturer will change the complexity of one of the examples during the trial and the participants will review and determine the complexity of the case as they identify possible actions to move the case to its conclusion. The purpose is for participants to think in a perspective of macro and micro level of caseflow management.  
The first step 

In group, you have about 10 minutes available to: 
· Read the examples  provided by lawsuits; 
· Determine the complexity of the case; 
· Identify the possible measures that are needed at a macro level to move the case towards a decision.

The second step 
In group, you have about 10 minutes available to: 
· Determine the complexity of the case based on  new elements;
· Identify possible measures that are needed at a micro level to move the case towards a decision.

The third step 

You have about 10 minutes available to: 
· Make a group presentation of the complexity of the case and actions; 
· Have class discussions after the presentation of each group.

Sources and references: Material form to determine the complexity of the case.
Approximate time: 40 minutes.  

Notes on the activity 
The lecturer may prefer to give three examples of lawsuits. Increase the complexity of the case in at least one of them during the trial and ask participants during the discussion whether their macro actions should be changed or revised.  

Methodology 
· Interactive discussion based on cases given in advance and presented in the program. Also, the discussion can be enriched with other cases, which will be discussed depending on the topics that show interest during the development of the topic. A special place will be occupied by the discussion of domestic and foreign judicial practices.       
· Presentations in the auditorium, cases for debate, case studies. Organization of interactive sessions with debates and legal discussions. 
· Organization of interactive sessions with debates and legal discussions related to controversial provisions of the legislation, with legal vacuums or issues that have not found solutions expressly in law, interpretations of new laws that emerge, analysis of scientific articles published in and out of the country, etc. 
· Study of cases of judicial practice. Discussion in every class of cases taken from judicial practice and their solution by candidates being divided into work groups or working with the whole audience.
· Charging candidates with the preparation of independent works related to sensitive and current problems of practice, in the form of essays or independent topics, being oriented in advance with the necessary literature for the preparation of the topic. These works can be carried out individually by each candidate or by dividing them into work groups of three or four people. 
· The organization of meetings and visits to justice institutions of all levels as well as of institutions related to them. 

Compulsory literature 
· Lahey, Ryder, Pamela., Kosta, Vangjel., Gogu, Toni, Court Administration;
· Chancellors’ curriculum – Publication of the School of Magistrates, (caseflow management module); 
· Judgment of the Constitutional Court no. 14, date 3.6.2009; 
· Judgment of the Constitutional Court no. 41, date 28.9.2011; 
· Judgment of the Constitutional Court no. 21, date 29.4.2013; 
· Law no. 98/2016, on the organization of the judicial power in the Republic of Albania. 
· ECtHR judgments and judgments of the Constitutional Court on the right to a fair trial, guaranteed by the Article 6 of ECHR, in the elements of trial within a reasonable time and access to justice; 
· International Framework on Court of Excellence (IFCE);  
· SATURN time management tools in courts, Revised SATURN Guidelines for judicial time management, the list of control of time management of the European Commission for the Efficiency of Justice (CEPEJ). 


Topic 7: INFORMATION TECHNOLOGY IN THE COURT, SPECIFICS OF THE OFFICE OF THE PROSECUTOR, (tenth week), (2 classes), Fatri Islamaj


Abstract/Topic description 

The mission of courts is to resolve fairly all judicial conflicts presented to them. This mission of the Judiciary is realized by respecting the basic principlessuch as that of independence, impartiality, equality before law, the right to a fair judicial process, responsibility, and accountability. The application of the technology of information at courts, facilitates the implementation of all these principles that are the mission of the court itself. 
The use of technology of information at courts has as objective to:
· Be in the favour of defense and the guaranteeing of the rights of citizens for equal access to the court; 
· Support the administration and procedural activities to the courts;
· Support the decision – making; 
· Support the basic principles such as that of independence, impartiality, justice, efficiency and transparency; 
· Support the integrity of the court to provide and keep public trust in all court activities;  
· Attend strategic planning and developments not only of the institution specifically but also as part of the system of justice entirely.
Technology of information shpuld not be understood as a set of working tools, wires or electronic devices. They really are working tools in the hands of people, but they are tools that influence processes and procedures up to their change, tools that facilitate and influence visibly the decision making,  tools that influence the culture of the court and of the individuals. Thei efficient use creates the opportunity for a quick approach of the court with its mission and purpose, makes possible the simplification of internal processes and procedures, makes possible an accurate and quick decision – making, allows for more efficient communication and increase the sensibility of the staff of the court.
Infrastructure of the technology of information is considered as one of the key elements that influence on the essential improvement of the efficient court administration. This electronic infrastructure may be applied successfully, to support the activities that are related with all the sectors of the activity of courts. Should they be judicial activities or administrative services as follows: 
· Court administration and management;
· Access and transparency to court;
· The functioning of the management and flow of judicial cases; 
· Periodical evaluation of standards of court performance; 
· Ethics; 
· Relation with public and media; 
· Financial management;
· Infrastructure of courts; 
· Human resources management; 
· Defense and security at court.  
So, if we want to have a court that performs in harmony with the basic principles of the judiciary, then we should implement qualitatively the technology of information of all the important sectors of the court.
The modern infrastructure of the technology of information could give a serious and long-term contribution in the function of the improvement of the climate of public trust at the system of justice, consolidating this system and by contributing for the realization of the rule of law in Albania. Legislation in Albania has had a positive evolution in the recent years in the direction of the application of technologies of information at courts.
In the relevant circumstances of the development of the technology of information, a special care should be paid to cybersecurity, for the protection and inviolability of the data and the functioning of the electronic systems by every malicious, irresponsible, criminal or hostile  interference. 
The purpose of this topic is to serve as a guide for the heading personnel of courts,  in the meaning, increase or development and maintenance of the processes of the administration of the technology of information at courts considering it as related to the mission, strategy, all the basic principles of the court, but also integrated with all the strategy and the necessities of the Albanian judiciary. 

Issues/ Self-study questions  


· Technology of information at courts and its role in the realization of the mission of the court;
· The combination of the technology of information in the administration of courts;
· The contribution of the technology of information in the management of caseflow;
· What is the role of technology in the increase of the access and transparency at courts?
· What is the contribution of the technology of information in the assessment of the standards of performance? 

· How is applied the technology o f information in such sectors such as ethics, human resources, public relations, financial management, infrastructure and security at courts? 
· What is the current state of the functioninf of the technology of information at our courts?
· The evidencing of necessities?

 
The main topics that will be elaborated

· The meaning of the technology of information at courts; 
· Anticipations of the legislation in force, regardinf the implementation of the technology of information at courts;  
· Contributions of the technology of information in the realization of the mission of the court; 
· The combination of the technology of information with other aspects of the management of courts, as well as the activities and services of courts; 
· Cybersecurity. 




Activities

Participants are invited to visit different courts in Tirana, that have different levels of the application of the technology of information, and to operate with different systems of the management of caseflow.

Case law no 1 

Participants are asked to evidence the levele of the application of the technology of information in these courts. They have to explore their internet webpage, and the functionalities in these pages. The evidencing of the difference between the level of applicability of the technology of information in different courts of the country. 

Question/exercise 
The exercise has two questions, to which the participant has to answer individually on the experience at courts that has visited. Participants have to evidence the implementation of the technology of information at courts they have visited. As well as to evidence the deficiencies they have noticed in the technology of information.
 
The lecturer asks from them to present their personal experiences in the visit or the use of services provided by the information technology at our courts,  (as visitor or as party, as lawyer, expert, etc.). The evaluation of these experiences and the evidencing of deficiencies.  

Case law no 2

The exercise has 5 questions,through which participants discuss in small groups issues such as: 
· How is implemented information technology at our courts?  
· How is connected information technology with other grounds of the administration of courts? 
· What is the difference between the two systems of the management of the flow of cases applied in our country?
· What are the services and profits that are provided by the internet website of our courts, how should be improved?
· In what aspects should be improved the application of the technology of information at our courts?
By working in small groups, the lecturer asks them to determine briefly the answers to questions. To groups will be asked to make a 5 - minute presentation of their findings. The lecturer will lead a discussion, asking from groups to defend the choices.


Methodology 
· Interactive discussion based on cases given in advance and presented in the program. Also, the discussion can be enriched with other cases, which will be discussed depending on the topics that show interest during the development of the topic. A special place will be occupied by the discussion of domestic and foreign judicial practices.     
· Presentations in the auditorium, cases for debate, case studies. Organization of interactive sessions with debates and legal discussions. 
· Organization of interactive sessions with debates and legal discussions related to controversial provisions of the legislation, with legal vacuums or issues that have not found solutions expressly in law, interpretations of new laws that emerge, analysis of scientific articles published in and out of the country, etc. 
· Study of cases of judicial practice. Discussion in every class of cases taken from judicial practice and their solution by candidates being divided into work groups or working with the whole audience.
· Charging candidates with the preparation of independent works related to sensitive and current problems of practice, in the form of essays or independent topics, being oriented in advance with the necessary literature for the preparation of the topic. These works can be carried out individually by each candidate or by dividing them into work groups of three or four people. 
· The organization of meetings and visits to justice institutions of all levels as well as of institutions related to them.

Compulsory literature 
· Lahey, Ryder, Pamela., Kosta, Vangjel., Gogu, Toni, Court Administration;
· Chancellors’ curriculum – Publication of the School of Magistrates, (Module of standards and performance measurement) ; 
· Law no. 115/2016, on the organs of the management of the system of justice (amended);
· Law  no. 98/2016, on the organization of the judicial power in the Republic of Albania (amended);
·  Law  no. 2/2017, On Cybersecurity.

Supporting literature	

· Texas Municipal Courts Education Center (2016). Managing Technology Projects and Technology Resources Participant Guide. Unit 1 – Introduction and Course overview, Unit 2 – Court Information Technology Governance,  Unit 3 – Project Management Introduction. Unit 4 – Court Technology Applications.Unit 5 – Project Planning. Unit 6 – Other Technologies, Unit 7 – IT Policy Unit 8 – Project Implementation and Closure. Unit 9 – Court of the Future,  Austin, Texas;
· Lambard G., Degrafinreid A., Griffin K. (2017). Extending the CORE to your Court. National Association for Court Management. NACM Annual Conference, Crystal City, VA;
· European Ethical Charter on the Use of Artificial Intelligence in Judicial Systems and their environment(Strasbourg, 3-4 December 2018). European Commission For The Efficiency Of Justice(CEPEJ);
· Wessels, Bob (2009). The Court Technology Framework: Leveraging Technology and Standards to Deliver Business Value. CTC 2009 Presentation. National Center for State Courts; 
· Webster, Lawrence P. (2006). Technology: The NCSC Court IT Governance Model. National Center for State Courts.




Topic 8: STRATEGIC PLANNING,(eleventh week), (2 classes),  Naureda Llagami                                       

Abstract/Topic description 
As with the mission statement, the planning team must avoid getting stuck trying to make a perfect vision statement. The statement should at least reflect the main values ​​and conditions on which to work further, and which do not conflict with the mission. If the planning effort is limited, being focused on only one or a limited number of specific issues, then a simple statement may be more than enough to create a vision.
A good vision statement is one that describes the organization in a preferred future. John Kotter in his book Leading Change lists all the characteristics that should be included in an effective vision:
1. Imaginable:  Conveys a picture of what the future will look like;
2. Desirable:  Appeals to the long-term interests of employees, customers, stockholders, and others who have a stake in the enterprise;
3. Feasible:  Comprises realistic, attainable goals;
4. Focused:  Is clear enough to provide guidance in decision making;
5. Flexible:  Is general enough to allow individual initiative and alternative responses in light of changing conditions;
6. Communicable:  Is easy to communicate; can be successfully explained within five minutes.
Opinion: “Dreamers” (creators rather than analytical thinkers) are useful for this phase of strategic planning. The broader the planning objectives and the more time used for  the planning process, the greater the need for creative minds. When strategic planning takes place to reinvent or re-energize an institution, planners must always dream big. Court planners must be bold, not people who are usually reserved and often associated with a judicial institution. They need to step out of their comfort zone, that is, out of the proverbial box. Challenge each team member to propose the most daring, but generally positive, vision for the future of the organization.
A good strategic plan often includes a statement of organizational values ​​in addition to mission and vision statements. The statement of values ​​often speaks to the character of the organization, describing its individual and organizational behavior. It is oriented to performance so that its components are measurable. If mission and vision are concerned with answering the questions “What?” and “Why?” regarding the existence of an institution, the statement of values ​​answers the question “How?”, that is, what is the right way of doing things. The statement of values ​​should be clear and simple. 
Self-study questions
· What are the formal and informal mandates of the institution? Consider the contribution of other partners, in addition to the legal research. 
· What statutory requirements apply (e.g., time limits) to court actions?
· What is the purpose of this institution (if it is a subordinate subject of the judiciary), within the area of action scope of the larger mission of the judiciary in general?
· What answers or important data do you have available? 
· What are the reasonable and appropriate expectations of other partners and users? 
· Who needs information or help from the courts? How can/should it be ensured?
· How scientific should an instrument be to obtain reliable data that leads the court to take action? 
· Does the time or resources available in the planning process allow the organization of activities in small group? If not, may be helpful the internal drafting of the initial information, which is distributed, and then set a deadline for comments.


What are the elements of a good mission statement? A good mission statement should:
· Include the main mandates of the institution; 
· Recognize the needs and reasonable expectations of partners and users;
· Answer the question of why the institution exists, including questions: 
· Who does the institution serve?
· What does the institution do?  
· How does the institution do this?
· How is the program implemented? 
· What will be the nature, scale, and sources of demands that courts and other institutions of the judicial system will face during the future decade and beyond? 
· What inventions can make the work easier?
· What events can make the work more difficult? 

· SWOT (strengths, weaknesses, opportunities, and threats) analysis gathering information from judges, staff, as well as from other internal and external actors; 
· What are the strengths and weaknesses of the court? 
· What opportunities or threats, challenges is the court currently facing, or what are the opportunities, threats, challenges it may face in the near future? How can they be exploited, or mitigated?
· What are the alternatives for gathering information, including focus groups, surveys and interviews? 

The main topics that will be elaborated, (The 7-step process)  

· Step 1: Define mission, vision and values.
· Step 2: Perform environmental scanning and trend analysis.
· Step 3: Conduct organizational assessment. 
· Step 4: Identify strategic issues and the main result areas.
· Step 5: Design the action plan, with comprehensive strategy.
· Step 6: Start the implementation.
· Step 7: Do monitoring and evaluation.

[image: ]

EXERCISE

DISCUSS IN GROUPS THE ISSUES NOT REFLECTED IN THE TABLE FOR YOUR COURT

	Structural and organizational strengths
	Structural and organizational  weaknesses

	
There is an effective basis for the administrative structure. The relatively small size of the court.
	There is a lack of clarity regarding administrative versus policy-making roles. The dividing line between executive and administrative functions is often not clear.
There has been no funding for modern technology for the administration of calendars.

	Procedural strengths 
	Procedural weaknesses

	The court has begun to make efforts to manage more actively its caseload.
Court assembly procedures have been maximized over the past few years.
The Court recognizes the increasing need to handle the high volume of files. 

	Procedures of the assignment of cases to the court are not appropriate.
Time and performance standards should be used more efficiently. 
Job classification and employment practices are largely controlled by the government rather than by the courts.

	Strengths of practices, habits and attitudes
	Weaknesses of practices, habits and attitudes

	There has been improvement in communication between court units in recent years.
Courts are making a better planning and are being focused more effectively on critical issues.

	There is a lack of quality control on some court records.

	Strengths of workload and resources
	Weaknesses of workload and resources

	The staff is becoming more and more diverse.
Court security has been improved.
Improvements in computer and telecommunication technology are becoming part of the functioning of the court.

	Staff and judges do not receive all the training they need, because of budget constraints and staff shortages. 
Court premises are too small to meet the currently growing demands. 
The distribution network in the building is not suitable to support the widespread use of modern technology in the court.


	

Form to be completed by participants 
Organizational assessment


	
Structural and organizational strengths
	
Structural and organizational  weaknesses

	
	

	
Procedural strengths
	
Procedural weaknesses

	

	

	
Strengths of practices, habits and attitudes
	
Weaknesses of practices, habits and attitudes

	

	

	
Strengths of workload and resources
	
Weaknesses of workload and resources

	

	




Methodology 
· Interactive discussion based on cases given in advance and presented in the program. Also, the discussion can be enriched with other cases, which will be discussed depending on the topics that show interest during the development of the topic. A special place will be occupied by the discussion of domestic and foreign judicial practices.     
· Presentations in the auditorium, cases for debate, case studies. Organization of interactive sessions with debates and legal discussions. 
· Organization of interactive sessions with debates and legal discussions related to controversial provisions of the legislation, with legal vacuums or issues that have not found solutions expressly in law, interpretations of new laws that emerge, analysis of scientific articles published in and out of the country, etc. 
· Study of cases of judicial practice. Discussion in every class of cases taken from judicial practice and their solution by candidates being divided into work groups or working with the whole audience.
· Charging candidates with the preparation of independent works related to sensitive and current problems of practice, in the form of essays or independent topics, being oriented in advance with the necessary literature for the preparation of the topic. These works can be carried out individually by each candidate or by dividing them into work groups of three or four people. 
· The organization of meetings and visits to justice institutions of all levels as well as of institutions related to them. 

Compulsory literature 
· Lahey, Ryder, Pamela., Kosta, Vangjel., Gogu, Toni, Court Administration;
· Chancellors’ curriculum – Publication of the School of Magistrates, (Strategic planning module);
· Judgment of the Constitutional Court no. 14, date 3.6.2009; 
· Judgment of the Constitutional Court no. 41, date 28.9.2011; 
· Judgment of the Constitutional Court no. 21, date 29.4.2013. 

Supporting literature	
· Allison, M. J.Kaye. “Strategic planning for non-profit organizations,” New York: John Wiley & Sons, Inc., 1997;
·  Stover, Suzane. “Matters courts will confront in the future decade: image, financing, sources, court administration,” 11.3.1996;
· Acts of the Judicial High Council (JHC) on strategic planning. 

The evaluation of the course of Management of Courts and Management of Judicial Cases is done in two forms:


A. By test, that will be done at the end of each academic year in the written form and secreted. The opening of the envelopes and their comparison with the envelopes with the names of candidates is done publicly in the eyes of all candidates that have taken part in the test. The test thesis is divided in two parts: First part, that is theoretical, with questions in the form of a test, descriptive questions, discussion of concepts, interpretation of legal provisions, analysis of judicial problems and the second part, which is practical and has two-three cases of  the practice of administration of the Albanian courts . The total of the thesis of the test, is 70 points.

B. Continuous evaluation is done on the basis of the results achieved by the independent assignments submitted in the written form, by presentations, discussions and debate in auditorium, by the assignments and by every product or material prepared by the candidate. This evaluation is in total 30 points and is attached to the final evaluation of the candidate who completes the School of Magistrates. In this evaluation will be included these components:


B.1 Participation and activation of candidates in discussions, oral exercises, resolution of practical cases, methods of discussion and of scientific debate. Lecturers give the necessary time for the preparation of oral exercises that will be analysed in every topic so that, on the one hand, to activate better the candidates and on the other hand, to simulate the independent work in auditorium and the independent discussion in group. This part will be evaluated with 10 points; 


B.2 Preparation of assignments, exercises, independent works, written/oral presentations that are foreseen to be done by candidates. The evaluation of study and examination skills, the respect of terms established by the lecturers and the authenticity of the writing or of the presentation/oral discussion. This part will be evaluated with 20 points, out of which 10 points is the maximal evaluation for an individual assignment and 10 points for an assignment in group.














      




14. EDUCATION PROGRAM OF
INTERNATIONAL PRIVATE LAW 2022-2023

(For the School of Magistrates)
(Academic Year 2022 - 2023)
(For the first year of the Initial Formation)


















Head lecturer of the subject: Prof. Dr. ARTA MANDRO








Table of contents 

1	GENERAL FRAMEWORK	2
1.1	Course description	2
1.2	The main course objective	3
1.3	Combination with other courses	3
2	THE COURSE …………………………………………………………………………..3
2.1	Teaching objectives	3
2.2	The content of the course	5
2.3	Structure and methodology	6
2.4	Literature and study materials	20
3	EVALUATION	20
4	TEACHING AND STUDY LOAD	21





















General Framework



 Course description


The subject of International private law is one of the disciplines of the subjects of theoretical and practical education program of the School of Magistrates, and is elaborated within a semester. 

The main purpose of this semestral course in the subject of International private law is: 

The providing of magistrates with knowledge of practice, in a field of continuous legal developments in Albania, Europe and abroad. 

International private law transmits a considerable legal and practical development in the system of our legal state, considering economic-commercial developments of natural or legal subjects (trade associations) of other EU states and beyond.  

At the end of semestral program, it is intended that: 

Every candidate can be able to perceive considered cases with foreign elements, which constitute the premise for the implementation of the provisions of International private law.  

On the other hand, every candidate has to be able to identify: 

The keys for the resolution of legal disputes; (or)  
The most possible criteria of resolution. 

Also, every candidate has to be able to perceive and implement depending on the case object of conflict: 

Foreign legislation; 
Applicable international agreements; or  
Other objects that may be object of reference for the effect of the norms of conflict. 

The main purposes of this semestral course of the subject of International private law, synthetically are: 
	
The preparation of magistrates so that to become skillful in the:
Evidencing and practical resolution of complex judicial conflicts of practice, otherwise evidenced as cases of agreements with foreign elements; 
The consolidation of theoretical knowledge received in the study of  International private law at the course done at the course done in the Faculty of Law.
The encouragement of independent scientific research work on different institutes of International private law, combining what is received from the theory of this discipline of law with typical cases of the Albanian courts’ practice.

1.2 The main course objective

At the end of the course the candidate for magistrate will be able that, under the minimal observation and within a reasonable term to: 
Take and study facts and circumstances of every case;  
Focus the attention on the main or determining facts for the resolution of a concrete case of judicial practice; 
Know and interpret the applicable law and the relevant jurisprudence for every concrete case;  
To argument the resolution of a case of practice; 
Draft of a judicial judgment logically structured and juridically reasoned in a civil case with foreign elements that, under the factual or legal level of difficulty, can be considered basic (standard case).

This objective is composed of detailed education objectives that establish: 

Topics that will be elaborated in the relevant course; 
Education methodologies; 
The study load of the candidate for magistrate; &   
The study load of the lecturer. 


1.3 Combination with other courses   


The course of  International private law is a complementary of the main subjects that are elaborated in the School of Magistrates, such as: 
The subject of civil law; 
The relevant procedural law. 
It is considered that the candidate for magistrate has received the necessary knowledge in these subjects that will serve him to absorb better the knowledge that he/she will receive in the course of  International private law. 
In these circumstances is not necessary the combination of the institutes of the international law with those of other subjects.
International private law will be done in the second semester, having a teaching load of 24 classes, transmitting to candidates the practical knowledge for the resolution of a civil conflict in a juridical relation with foreign elements.  




 2. The course

2.1 Teaching objectives

To achieve the main objective (See 1., The main course objective), the course intends to achieve the concrete teaching objectives that are ranked in this program.

Systematically, teaching objectives intend to capacitate candidates for magistrates in the directions according to the following structure: 

1. Understanding – Capacitating in the way of understanding: The participant has the capacity to understand, to explain, to identify, to classify and to discuss concepts, principles of International private law needed for the creation of the inner conviction in the resolution of civil conflicts in civil-commercial cases with foreign elements. 

2. Implementation – Capacitating in implementation: The participant is able to use theoretical knowledge on concepts, principles and the main institutes of International private law in factual situations. At the end of the course, he/she is going to be able to:
Interpret concepts, principles and the main institutes of International private law based on facts of a situation when is required the implementation of the law of conflict;
Organize and plan the steps that have to be taken for the resolution of a civil-commercial conflict in a case with foreign elements, based on theoretical knowledge and facts of the case;
Debate and respect the different opinions of colleagues as well as to work & function in group.

3. Analysis – Capacitating in analysis: The participant is able to identify the relevant facts and to analyze legal frameworks so that to create an opinion based on all relevant data. At the end of the course, he/she is going to be able to:
Identify and select the respective details for a correct reflection of the facts of a concrete case with foreign elements;
To establish the international jurisdiction of Albanian courts in a concrete case with foreign elements;
To qualify the concrete case and to make the connection between the principles of domestic law and the norms of International private law;  
To implement the connection criteria and to establish the legal framework in the case of the cohesion of laws for the resolution of a conflict with foreign elements;
Establish/evidence the relevant facts and to apply the law for these facts, considering the circumstances of the concrete case;
Analyze the social context and its influence on the resolution of the conflict. 

4. Evaluation/creation - Capacitating on legal writing and reasoning: The candidate for magistrate is able to express his/her opinion clearly in a reasoned & argumented civil judicial sentence. At the end of the course, he/she is going to be able to:
Construct logically a judicial sentence in conflict with foreign elements;
Reason in the written form a judicial judgment;
Give a correct and reasonable judicial judgment in conflict with foreign elements;
Formulate briefly and concisely the arguments that led to the taking of the decision. 

These teaching objectives capacitate magistrates in the following competences:


Competence 1: Deep procedural/material knowledge from the European/International private law jurisprudence

To have clear and deep theoretical knowledge on concepts, principles and main institutes, in the field of International private law, combined with the practical aspect, by identifying the differences between institutes in different areas of law;
To know and evaluate deeply the attitudes and interpretations of doctrinal value in the judicial practice of the country and to follow on an updated basis the European jurisprudence that is applicable in the Albanian context (ECJ, etc.);
To identify legal cases that appear in a factual situation, to establish its legal basis, to identify and to be conscious for legislative aims. 

Competence 2: Capacitating in preliminary actions/investigations and the preparation of the judicial séance 

To study the file/material so that to establish the nature of the conflict, event, case, the main facts as well as the material so that to establish the nature of the conflict, event, case, the main facts as well as the legal basis (the law, judicial practice, the doctrine, judicial policies);
To establish the social context of the case.  

Competence 3: Capacitating in the judicial debate  

To summarize correctly and to make questions so that to control the limits of the understanding of the case, to collect the missing information or the information that is not clear on facts and viewpoints of importance for the judgment by constructing the strategy of questions and of confrontations so that to clarify divergences. 

 Competence 4: Capacitating in the preparation of acts and the making of judgments 

To assess the competence and the acceptability in cases with foreign elements;
To establish and consider the essential facts of the case, with influence in the preparation of acts and in the taking of decisions, in report with the social context of the case;
To express him/herself clearly and correctly, in a proper and understandable language for parties;
To listen, react and comment effectively and constructively the ideas expressed by colleagues, within a certain time, by proposing alterations considered as necessary, to defend his/her opinion decisively, and when is necessary to give up; 
To establish, debate and apply the material law, the jurisprudence and the doctrine in the concrete case;
To analyze the evidences, to reason fairly on facts they certify and to distinct clearly the claims/opinions of parties on facts where is based the judgment;
To become able for the preparation of a well - structured and argumented sentence based on the achieved claims, on cases of the fact and of the law; 
To have an impartial and full of integrity attitude as well as a professional and independent approach so that to confront pressures of every kind;
To become able for the making of decisions in the concrete case with foreign elements considering attentively its social effect;
To become able for the making of decisions in the concrete case with foreign elements considering attentively its social effect;
To find and to implement the relevant policy in a concrete case.

Competence 5: The consolidation of social consciousness, integrity and professional ethics the of magistrate 

To have ethical & professional behavior and to avoid the conflict of interest;
To become able in the making of a decision for a concrete case with foreign elements considering attentively the economic effect of the society and of the third parties, as well as its social effect.

Competence 6: Cooperation, transparency and communication

To be transparent by respecting the diversity, confidentiality and the principles of the protection of personal data;
To communicate with a clear, proper and transparent language with colleagues, to listen the opposite opinions, to be open-minded and to reflect on criticisms made on him/her.


2.2 The content of the course

In the course of International private law will be elaborated cases of judicial practice on the purpose of: 

The practical formation of the future magistrate in the legal interpretation of provisions and of institutes of law no. 10428, date 2.6.2011, on international private law, and the fair solution of cases with foreign elements. 


In the focus of theoretical and practical elaboration of the concrete provision, will be the following matters: 

The establishment of the position of the foreign element in a civil case; 
The establishment of international or exclusive jurisdiction.

An issue that has to be understood by the candidate is: 

The class of different applicable laws cases with foreign elements;
The binding criterion that leads to the implementation of domestic law that regulates fairly the relation with foreign elements.

In the focus of cases of practice that will be discussed and will find concrete solution will be even the concrete cases of such institutes as: 

Judicial actions, (wills as legal actions); 
Contracts;  
Inheritance;  
Ownership; &  
Marriage.

The topics of this course of law will elaborate even cases in the comparative view considering: 

Sources of the European law; 
Sources of EU Regulations; &  
Sources of EU Acts; &   
Jurisprudence of the courts of EU countries; &  
ECJ jurisprudence.

Topics that will be elaborated in the course of International private law under relevant weeks and classes are as follows: 
Judicial jurisdiction in civil – commercial cases with foreign elements, 4 weeks (8 classes);  Aida Bushati 6, classes; Arta Mandro 2, classes;
Practical cases of the implementation of the foreign law, 2 weeks (4 classes); Aida Bushati, 2 classes; Artan Hajdari, 2 classes;
The choosing of applicable law on ownership and obligations, 3 weeks (6 classes);Aida Bushati;
The choosing of the foreign law in the field of family and marriage law, 2 weeks (4 classes); Arta Mandro;
The choosing of applicable law in the field of inheritance and juridical actions, 1 week (2 classes), Artan Hajdari. 

2.3 Structure and methodology


In this section is analyzed the content of the course for every week stopping initially at the annual (semestral) calendar scheme on relevant topics for the academic year 2022-2023 and will be analyzed the content for each topic.

The analysis of the course of International private law for each topic, week after week for the 12 weeks of the academic year (semester) is as follows: 
		
Course description

In this topic for ten classes (5 weeks), will be elaborated:  

Issues of the understanding of the juridical relationship with foreign elements; 
The object of International private law; 
The report of International private law with civil procedural law; 
Sources of International private law;
The report of International private law with Community Law; 
Issues of the dispute of laws;
The definition of the conflict of jurisdictions; &  
Issues related to problems of jurisdiction in International private law; 
Issues of juridical jurisdiction under the Code of Civil Procedure, such as: 
consular jurisdiction; 
jurisdiction in work relations, etc. 

In this topic, specifically will be elaborated also:  

Issues of general jurisdiction; 
Exclusive jurisdiction; 
Jurisdiction by agreement; &  
Special jurisdiction;
Litispendence issues in International private law.






Topic 1: Jurisdiction in civil cases with foreign elements
Load: 8 classes (4 weeks) 

Methodology: Power Point presentation, case studies, works in groups, debates.

Analysis of different  practical interpretive issues related to jurisdiction; 
Analysis of practical judicial cases with foreign elements; 
Hypothetical situations that can be evidenced in practice.

The structure of teaching organization 

Presentation by the lecturer Artan Hajdari: (Total 1 class = 2 presentations of 30 minutes)
Discussions, debates, exercises, assignments, individual/group independent work under the observation of the lecturer, (Total - 3 classes)

Presentation by the lecturer Alma Hicka: (Total 1 class = 2 presentations of 30 minutes)
Discussions, debates, exercises, assignments, individual/group independent work under the observation of the lecturer, (Total -  5 classes) 

Week 1, (2 classes) 
Week 2, (2 classes)
Week 3, (2 classes)
 			
Week 1 
	 
The main learning issues  

Juridical relations with foreign elements; 
The object of International private law and its report with civil procedural law;
Sources of International private law;  
The meaning of the rule of procedural provisions and of material provisions in relations with foreign elements; 
Issues of judicial theory and practice in the dispute of laws; 
Issues of judicial theory and practice in the conflict of jurisdictions.

Self-study questions

How should the court identify the conflict of a juridical nature with foreign elements?
How is identified the subject, content and object in the juridical - civil relationship with foreign elements?
Where is concentrated the essential link between International private law and civil procedural law?
What are the sources of International private law?
For the resolution of a conflict of a juridical nature with foreign elements, from which corpus of norms should be guided the judge? 
What are the international conventions that the judge should consider in the relevant case in relations with foreign elements?
What is the role of domestic and international jurisprudence in the work practice of the judge? 
What is the role of doctrine in relation to practice in resolving a juridical issue with foreign elements?
What is the practical relationship of the implementation of community law, in domestic law and consequently in cases of juridical-civil nature with foreign elements?
What is the meaning by the judge of procedural and material rules under the law no. 10428/2011, and how is done their practical identification? 
How should be understood the issue of the dispute of laws in International private law?


Judicial practice 

Casus no. 1

Person A has the Albanian citizenship and has a real estate in the Albanian  territory. 
 
He dies and leaves the heirs: 

B with German citizenship; &  
C with Swiss citizenship. 

B and C live in the USA.   

Questions on the casus 
To what court will be addressed the parties for cases deriving from inheritance?
Which law will be applied based on the criterion of the rule of conflict? 
Which method is more efficient in implementation by the court? 

Judicial practice 

Casus no. 2

Two Greek citizens get married before the office of the civil status in the territory of the Republic of Albania. 

This marriage under the Albanian law is valid. 

Meanwhile, for such a union, the Greek law requires a religious ceremony.   


Questions on the casus 

Are we before a conflict with foreign elements and what is the circumstance that determines the foreign element?
Is such a marriage valid?  
Should the Albanian law take into account the norm of the Greek system?
To which juridical system should we refer for the juridical qualification of the relationship?
Is the Greek norm for religious ceremony a matter of the content?
Does the Albanian norm see the issue of religious category as a matter of form?

Week 2

The main learning issues  

General knowledge on the jurisdiction in international private law;
General view on the notion of jurisdiction. The special way of its conceiving under the Albanian international private law in force;
Jurisdiction under the International private law and the relation with civil procedural law; 
The interpretation of the Article 37 of the Code of Civil Procedure and the relation with issues of jurisdiction under law no. 10 428/2011, on the international private law.

Self-study questions

What are the legal provisions governing the jurisdiction of Albanian courts in cases with foreign elements?
What do you mean by general international jurisdiction?
What do you mean by exclusive jurisdiction?
What do you mean by contractual jurisdiction?
What are the cases of special jurisdiction?  

Judicial practice 

Casus no. 1

In a contract of sale, between A (legal person of the Italian law) and B (legal person of the Albanian law) are defined, among others, two moments that have to be analysed for the case under discussion.

The applicable law will be the Italian law; & 
The judicial jurisdiction to settle the dispute shall be the Court of Monza, Italy. 

 

Questions on the casus 

Do we have in this case the assignment of jurisdiction by agreement between parties?
Parties, accepting the application of the Italian law, have determined that the case falls within the jurisdiction of Italian courts; does this definition contradict the requirements of Article 37 of the Code of Civil Procedure? 
In the role of the first instance judge, what would you decide about the jurisdiction of the case?  


Judicial practice 

Casus no. 2

In a practical case the Civil College of the High Court has reasoned that : 

The lower court has misinterpreted the words “without residence and stay in Albania” which is defined in the content of the Article 37 of the Code of Civil Procedure, placing them in relation to the legal person. 

The defendant party has claimed the positioning of the case out of jurisdiction. 

The defendant party is legal person of the Albanian law. 

Questions on the casus 

If the Article 37/2 would be interpreted literally, will it be understood that we may be faced with cases when legal persons of the Albanian law, are not residents in the Republic of Albania?
Can be accepted such an interpretation and is it contrary to the content of the provisions of the Civil Code and the commercial legislation? 
Is the claim of the defendant party (under the Article 37/2 for the positioning of the case out of the Albanian jurisdiction) substantiated, since the defendant party was an Albanian legal person and had the residence in the Republic of Albania? Provide the legal basis on which will be based your decision.  

Week 3
 
The main learning issues  

Jurisdiction over diplomatic and consular missions; 
State immunity. Basic Principles of Foreign State Immunity; 
Justification of limited immunity ; 
Vienna Convention on Consular Services and Immunity ;
Conflicts arising from labor relations and their relationship with diplomatic immunity; 
Litispendence under the sources of the European Law and definitions of the Article 38 of the Code of Civil Procedure, in cases of juridical nature with foreign elements.

Self-study questions

What are cases of jurisdiction over diplomatic and consular missions under the Albanian law?
How should be materialized in practice the principle of voluntary acceptance?
What are the criteria not defined by the Vienna Convention on Diplomatic Immunity ?
Does the diplomatic immunity constitute a restriction on the right of access to a court under the Article 6 of the European Convention on Human Rights?
Will it be considered a voluntary acceptance of jurisdiction if in the employment contracts with diplomatic missions of an employee that is Albanian citizen the Albanian court is established as a competent court?
What are the conditions, criteria set by the Code of Civil Procedure to consider the existence of international Litispendence?
What is meant by the criterion:  the same party?
What is meant by the criterion: the same cause of action? 
What is meant by the criterion: the same object of action? 
What are the criteria of law to determine the existence of suspension conditions in cases with foreign elements?
What are the criteria that must be met to continue the process?
What are the conditions for the stay of the judgment by the Albanian court in cases with foreign elements?
Can be applied the Article 38 of the Code of Civil Procedure when the Albanian court has international exclusive jurisdiction under the Article 72 of the  Law on International Private Law? 
Can be applied the Article 38 of the Code of Civil Procedure when parties on agreement have determined the jurisdiction of the Albanian court, under the criteria of the Article 73 of the  Law on International Private Law? 


Judicial practice 

Casus no. 1

A case deriving from juridical employment relations:

Between the person A (in the capacity of employer) and the person B (in the capacity of employee) has been established a relationship on the sailing vessel owned by the employer in the capacity of the defendant party in trial;   

The sailing vessel is registered in the ownership of A (the employer), who is a legal person of the foreign law.  



Questions on the casus 

Are we dealing with an issue with foreign elements?
Does the judgment of this dispute fall within the jurisdiction of the Albanian courts? 
(Give your reasoned opinion.)


Judicial practice 

Casus no. 2


The United Colleges of the High Court in the judgment no.8/2011 have reached this conclusion: 

“When between subjects who enjoy immunity from Albanian judicial jurisdiction, according to the agreement, have been concluded employment contracts with Albanian employees, despite the law applicable to the settlement of disputes, the Albanian courts have no jurisdiction to judge the disputes that may arise under this contract.”


If in the employment contracts concluded between the above subjects in the capacity of Albanian employers and employees is determined that for the resolution of disputes arising because of employment relationship parties can go to the Albanian court, then this determination will be considered as a voluntary acceptance of the jurisdiction of Albanian courts, in the meaning of the Article 39 / a of the Code of Civil Procedure.  

Questions on the casus 

Is the above conclusion of the United Colleges correct?
Give your reasoned opinion based on relevant legal provisions and in the jurisprudence created for a category of cases?   
 
Literature and study materials   

Albanian legislation and recommended literature 

Law no. 10428, date 2.6.2011, on International private law. 
Law no. 3920, date 21.11.1964, on the enjoyment of civil rights from foreigners in Albania, (abrogated by law no.  10428/2011).
Constitution of the Republic of Albania.
Code of Civil Procedure of the Republic of Albania. 
The European Convention on Human Rights. 
Family Code of the Republic of Albania. 
Civil Code of the Republic of Albania.
Labour Code of the Republic of Albania.
Maritime Code of the Republic of Albania. 
Air Code of the Republic of Albania.
Law no. 9901, date 14.4.2008, on traders and trade associations.
Biçoku, Nazmi. Inheritance law. 
Mandro, Arta., Fullani, Arjana. etc., Family law. 
Malltezi, Argita., Kola, Flutura., etc., Commentary of International private law, Edition of the School of Magistrates, 2019.
Çela, Kudret. Labour law. 
Semini (Tutulani), Mariana. Sales contract.
Semini, Mariana. Law of obligations, Vol I, II.
The United Nations Convention on Contracts for the International Sale of Goods, 1980.  
	


International Acts

Conventions of Hague Conference on Private International Law, approved by the Assembly

Convention of 5 October 1961 on the Conflicts of Laws Relating to the Form of Testamentary Dispositions, (in force since 24.12.2013);
Convention of 5 October 1961 Abolishing the Requirement of Legalization for Foreign Public Documents, (in force since 9.5.2004); 
Convention of 19 October 1996 on Jurisdiction, Applicable Law, Recognition, Enforcement and Co-operation in Respect of Parental Responsibility and Measures for the Protection of Children, (in force since 1.4.2007). 

Conventions of  Hague Conference not ratified by Albania 

The Hague choice of court convention, of 30 June 2005. 
The Hague Convention on the Recognition and Enforcement of Foreign Judgments in Civil or Commercial Matters, of 2 July 2019.


EU Regulations

EU Regulation No. 1215/2012 of the European Parliament and of the Council of 12 December 2012, on jurisdiction and the recognition and enforcement of judgments in civil and commercial matters, (reviewed).  
Council Regulation (EC) No. 44/2001 of 22 December 2000 on jurisdiction and the recognition and enforcement of judgments in civil and commercial matters, (amended by the (EU) Regulation 1215/2012, referred/analyzed under Annex III of the Regulation 2015/2012).  


UNO CONVENTIONS 

Vienna Convention on Diplomatic Relations, of 18 April 1961.
Vienna Convention on Consular Relations, of 23 April 1963. 
United Nations Convention on Jurisdictional Immunities of States and Their Property, (2004).
The United Nations Convention on Contracts for the International Sale of Goods (CISG), of 11 April 1980.

Judicial judgments of the Albanian Courts 

Judgment of the Civil College of the High Court no. 81, date 29.6.2017. 
Judgment of the Civil College of the High Court no. 172, date 24. 4. 2014.
Judgment of the Civil College of the High Court no. 94, date 23.3.2016.
Judgment of the Civil College of the High Court no. 169, date 24.3.2015.
Judgment of the Constitutional Court no. 17, date 15.3.2016.
Unifying Judgment of the United Colleges of the High Court no.3, date 29.3.2012. 
Judgment of the Civil College of the High Court no. 11, date 20.1.2017. 
Judgment of the United Colleges of the High Court no. 6, date 1.6.2011.
Judgment of the Civil College of the High Court no. 94, date 23.3.2016.
Judgment of the Civil College of the High Court no. 68, date 10.3.2016.
Judgment of the Civil College of the High Court no. 47, date 17.2.2016.
Judgment of the Civil College of the High Court no. 398, date 1.3.2005.
Judgment of the Civil College of the High Court no. 340, date 27.10.2009.
Judgment of the Civil College of the High Court no. 246, date 25.5.2010.
Judgment of the Civil College of the High Court no. 452, date 9.12.2010.
Judgment of the First Instance Court of Durres no. 1891, date 1.4.2010. 
Judgment of the First Instance Court of Tirana no. 8567, date 4.1.2009. 
Judgment of the Civil College of the High Court no. 60, date 9.2.2010.
Judgment of the First Instance Court of Durres no. 35, date 3.10.2013. 
Judgment of the Civil College of the High Court no. 162, date 17.4.2014.
Judgment of the Civil College of the High Court no. 45, date 11.2.2016.
Judgment of the Civil College of the High Court no. 398, date 1.3.2005.
Judgment of the Civil College of the High Court no. 172, date 24.4.2014.
Unifying Judgment of the United Colleges of the High Court no. 8, date 11.6.2011.
Judgment of the Civil College of the High Court no. 198, date 8.5.2014.
Judgment of the Civil College of the High Court no. 187, date 8.4.2015.
Judgment of the First Instance Court of Tirana no. 4709, date 13.2.2015. 
Judgment of the First Instance Court of Tirana no. 5847, date 13.7.2016. 
Judgment of the Civil College of the High Court no. 218, date 22.6.2016.
Judgment of the Constitutional Court no. 16, date 27.5.2002. 
Judgment of the Civil College of the High Court no. 331, date 30.5.2013.
Judgment of the Civil College of the High Court no. 67, date 10.3.2016.
Judgment of the Civil College of the High Court no. 273, date 23.11.2016.
Judgment of the Civil College of the High Court no. 47, date 17.2.2016.
Judgment of the Civil College of the High Court no. 68, date 10.3.2016.
Judgment of the First Instance Court of Tirana no. 11698, date 10.12.2013.
Judgment of the First Instance Court of Tirana, date 24.4.2014.
Judgment of the Civil College of the High Court no. 67, date 10.3.2016. 


Judicial judgments of foreign courts 

Gubisch Maschinenfabrik KG v Palumbo (Case 144/86) [1987] ECR, Reports 1987 -04861.

Week 4 

Load: 2 classes

The main learning issues  

Premises to obtain jurisdiction; 
The consent of parties; 
Residence/presence of the defendant; 
Essential connection /special jurisdiction;
Acceptance and non-acceptance of jurisdiction; 
Judgment in absentia; 
Inadequate judicial authority; 
Applicable procedural provisions and transitional provisions;
The enforcement of the Albanian procedural law;
The rights of foreigners and stateless persons;
Court costs, guarantee setting, limitations and consequences of non-execution;
The appointment of a person in charge of accepting acts;
Legal assistance with courts of foreign countries, its meaning;
The taking of evidences and the notifying of acts;
Information on foreign law; 
Recognition and enforcement of foreign judicial judgments.   

Self-study questions

What is the procedural law applicable in cases with foreign elements?
What issues regulates lex fori?
Which will be considered foreign subjects? 
What are the criteria of the classification of foreign natural and legal persons? What is the applicable legislation? What about the stateless citizen?
What does the guarantee for covering court costs mean?
What are the criteria for giving this guarantee? 
What are the restrictions on placing a guarantee?
What are the consequences of the non-execution of the guarantee decision?
What is the circle of disputes that is subject to Albanian judicial jurisdiction?
What are the criteria of classification cases within this jurisdiction?
What are the conditions and criteria set by law for the appointment of a representative to take the acts?
What are the consequences of not appointing a representative?
What is the meaning of mutual legal assistance?
What are the categories of legal assistance and what are the applicable conventions in this field?
How is given and received the legal assistance for the taking of evidences?
How is given and received the legal assistance for the notification of judicial acts?
How is done the recognition of the judgments of foreign courts? How is done the recognition of the judgments of international arbitration?
How is done the recognition of the judgments for deciding on food liability?
How is realized the information on foreign law? What are the applicable international conventions?




Judicial practice 

Casus no. 1

Plaintiffs, legal heirs of SH.K., claimed that the testator with a contract of sale (in 1940) had purchased from citizen NR, the testator  of the defendants  A.R etc., a plot of land, that was registered in the ownership of the buyer SH.K. 

The land was restituted by decision of Property Restitution and Compensation Commission, to the defendants A.R and etc., as legal heirs of the testator N.R.

The defendants had sold the property to the Embassy of the Republic of Turkey.  

Questions on the casus 

Do the Albanian courts have jurisdiction to resolve this dispute?
How are combined the criteria of Vienna Convention on Diplomatic Relations, of 18 April 1961, on the making of real charges and the possession of property from diplomatic agents on behalf of the State to which they are accredited?
Give your reasoned opinions explaining the relevant criteria. 

Judicial practice 	

Casus no. 2

The plaintiff E.H has been employed by the accused party C.I inc, an executive of a project funded by USAID. 

Under the agreement between the Republic of Albania and the USA, on 10.6.1992, approved by decree no. 224, date 11.6.1992, the accused party enjoys diplomatic immunity. 

E.H has had a fixed-term contract and within the contractual period was notified on the termination of employment. 

The contract between E.H and C.I inc has a prescription on the resolution of disputes in the First Instance Court of Tirana.  

Questions on the casus 

Do the Albanian courts have jurisdiction to resolve this dispute?
Has C.I inc resigned voluntarily from diplomatic immunity?
Give your reasoned opinion and analyze the criteria of resignation.  






Literature and study materials   

Albanian legislation 

Constitution of the Republic of Albania approved by law no.8417, date 21.10.1998, amended.
Law no. 9590, date 27.7.2006, on the ratification of Stabilization and Association Agreement between the Republic of Albania and European Communities and their Member States. 
Law no. 7850, date 29.7.1994, Civil Code of the Republic of Albania, amended. 
Law no.8116, date 29.3.1996, Code of Civil Procedure of the Republic of Albania, amended. 
Family Code of the Republic of Albania, law no. 9062, date 8.5.2003, amended.
Law no. 10428, date 2.6.2011, on International private law.
Law no. 3920, date 21.11.1964, on the enjoyment of civil rights from foreigners in Albania and the implementation of foreign law. 
Law no. 9901, date 14.4.2008, on traders and trade associations.
Law no. 9901, date 14.4.2008, on traders and trade associations, Official Journal no.60/2008; amended by law no.10 475/2011, Official Journal no. 152/2011; law no. 129/2014, date 2.10.2014, Official Journal 163/2014.
Law no. 9723, date 3.5.2007, on business registration, Official Journal no. 60/2007; amended by law no. 9916, date 12.5.2008, law no. 92/2012; law no. 8/2015 and by law no. 131/2015, on the National Business Center, Official Journal no. 215/2015.
Law no. 9947, date 7.7.2008, on industrial property, Official Journal no. 121/2008; amended by law no. 10/2013, date 14.2.2013, Official Journal no. 29/2013; law no. 55/2014, date 29.5.2014, Official Journal no. 96/2014; law no. 17/2017, date 16.2.2017, Official Journal no. 43/2017.
Law no. 35/2016, on copyright and other related rights, Official Journal no. 64/2016. 
Law no. 7764, date 2.11.1993, on foreign investments, Official Journal no. 13/1993; amended by law no.10316, date 16.9.2010, Official Journal no. 136/2010; law no. 46/2017, date 13.4.2017, Official Journal no. 93/2017; law no. 100, date 13.12.2018, Official Journal no. 181/2018.
Law no. 33/2012, on real estate registration, Official Journal no. 34/2012, amended by law no. 9/2016, Official Journal no. 27/2016.
Law no. 9614, date 21.9.2006, on electronic certificates of judicial status, Official Journal no. 110/2006.
Law no. 8389, date 5.8.1998, on the Albanian citizenship, Official Journal no. 21/1998; amended by law no. 8442, date 21.1.1999, Official Journal no. 3/1999.
Verdict of the Council of Ministers no.863, date 21.10.1215, on the creation of state database of National Registration Center, commercial register, Official Journal no. 188/2015.
Verdict of the Council of Ministers no. 375, date 6.6.2012, on the creation, registration, way of functioning, of administration and of interaction for the safety of the system of registration of real estates (ALBSReP), Official Journal no. 69/2012. 
Verdict of the Council of Ministers no. 117, date 5.3.2014, on the content, procedure and administration of personnel files and of the central personnel register, Official Journal no. 32/2014.
Verdict of the Council of Ministers no. 1707, date 29.12.2008, on the approval of the regulation for the issuing of patents for inventions and models of usage, Official Journal no. 213/2018.
Verdict of the Council of Ministers no. 1706, date 29.12.2008, on the approval of the regulation for the registration of trademarks and service marks, Official Journal no. 212/2008; amended with Verdict of the Council of Ministers no. 550, date 18.6.2015, Official Journal no. 108/2015.


Bilateral conventions signed by the Republic of Albania

Agreement between the Republic of Albania and the Republic of Bulgaria on mutual legal assistance in civil matters, ratified by law no. 9348, date 24.2.2005, Official Journal no. 19/2005.
Agreement between the Republic of Albania and the Republic of Macedonia on mutual legal assistance in civil and criminal matters, ratified by law no. 8304, date 12.3.1998, Official Journal no. 7/1998.
Protocol for the exchange of instruments for the ratification of the Convention on mutual legal assistance in civil, trade and criminal fields between the Republic of Albania and the Republic of Turkey, signed on 15.3.1995, while the protocol is ratified on 20.2.1998. 
Convention between the Republic of Albania and the Hellenic Republic on mutual legal assistance in civil and criminal matters, ratified by law no. 7760, date 14.10.1993, Official Journal no. 12/1993.
Agreement between the Republic of Albania and Russian Federation on legal assistance in civil, family and criminal matters, ratified by law no. 8061, date 8.2.1996, Official Journal no. 2/1996, p.35.
Agreement between the Republic of Albania and Romania, on mutual legal assistance in civil, family and criminal matters, decree no. 3250, date 17.4.1961, Official Journal no. 6/1962, p.125.
Agreement between the Republic of Albania and Hungary, on mutual legal assistance in civil, family and criminal matters, decree no. 3119, date 6.6.1960, Official Journal no. 3/1961, p. 75.
Vienna Convention on Diplomatic Relations, of 18 April 1961, ratified by decree no. 7164, date 10.10.1987, Official Journal no. 4/1987.
Vienna Convention on Consular Relations, of 23 April 1963. (The entry into force in Albania on 4.10.1991), Official Journal no. 6/1991.



Hague Conference on Private International Law

The Hague Convention on the International Recovery of Child Support and Other Forms of Family Maintenance, ratified by law no. 63/2012, date 31.5.2012, Official Journal no. 72/2012.
The Hague Convention on the Recognition of Divorces and Legal Separations, of 01 June 1970, adhered to law no. 109/2012, Official Journal no. 157/2012.
The Convention of 19 October 1996 on Jurisdiction, Applicable Law, Recognition, Enforcement and Co-operation in respect of Parental Responsibility and Measures for the Protection of Children (HCCH 1996 Child Protection Convention), adhered to law no. 9443, date 16.11.2005, Official Journal no. 96/2005.
Convention of 29 May 1993 on Protection of Children and Co-operation in Respect of Intercountry Adoption, adhered to law no. 8624, date 15.6.2000, Official Journal no. 18/2000.
Convention of 1 March 1954 on civil procedure, adhered to law no. 10182, datë 29.10.2009, Official Journal no. 166/2009.
Hague Convention of 18 March 1970 on the taking of evidence abroad in civil or commercial matters, adhered to law no. 10255, date 25.3.2010, Official Journal no. 45/2010.
Convention of 15 November 1965 on the Service Abroad of Judicial and Extrajudicial Documents in Civil or Commercial Matters, adhered to law no. 9554, date 8.6.2006, Official Journal no. 69/2006.
Supplementary Protocol of 1 February 1971 to the Hague Convention on the Recognition and Enforcement of Foreign Judgments in Civil and Commercial Matters, adhered to law no.10194, date 10.12.2009, Official Journal no. 184/2009.

Council of Europe

European Convention for the Protection of Human Rights and Fundamental Freedoms​, ratified by law no. 8137, date 3 1.7.1 996, Official Journal no. 20/1996:
Added by law no. 8641, date 13.7.2000, (Additional protocol); 
Added by law no. 9264, date 29.7.2004, (Additional protocol);   
Amended by law no. 9453, date 15.12.2005, (Additional protocol), Official Journal extra no. 28/2008; 
Added by law no. 48/2015, date 7.5.2015, Official Journal no. 85/2015;  
Added by law no. 122/2015, date 12.11.20 15, Official Journal no. 201/2015.  
The European Convention on Information on Foreign Law of 7 June 1968 , ratified by law no. 8703, date 1.12.2000, Official Journal no. 43/2000: 
Additional Protocol to the European Convention on Information on Foreign Law of 15 March 1978, ratified by law no. 9488, date 13.3.2006, Official Journal no. 24/2006.
European Agreement on the Transmission of Applications for Legal Aid, Strasbourg, 27.I.1977, ratified by law no.8705, date 1.12.2000, Official Journal no. 43/2000: 
Additional Protocol to the European Agreement on the Transmission of Applications for Legal Aid, of 4 October 2001, ratified by law no. 8882, date 18.4.2002, Official Journal no. 16/202. 
Recommendation CM/Rec (2009)12, Principles concerning missing persons and the presumption of death.

The World Intellectual Property Organization (WIPO)

Convention establishing the World Intellectual Property Organization, signed at Stockholm on 14 July 1967 and amended on September 28, 1979, adhered to law no. 8993, date 30.1.2003, Official Journal no. 6/2003.
The Hague Agreement Concerning the International Registration of Industrial Designs, (1960), adhered to law no. 9648, date 27.11.2006, Official Journal no. 136/2006.
The Geneva Act (1999) of the Hague Agreement Concerning the International Registration of Industrial Designs, adhered to law no. 9647, date 27.11.2006, Official Journal no. 136/2006.
Nice Agreement concerning the International Classification of Goods and Services for the Purposes of the Registration of Marks, of 15 January 1957, adhered to law no. 9033, date 20.3.2003, Official Journal no. 28/2003:
As amended Stockholm 1967-07-14; 
Geneva 1977-05-13; and 1979-09-28; 
In force 1982-09-06.
Protocol relating to the Madrid Agreement concerning the international registration of marks, adopted at Madrid on 27 June 1989, adhered by the Republic of Albania to law no. 8992, date 30.1.2003, Official Journal no. 6/2003.
Patent Cooperation Treaty (PCT) Done at Washington on June 19, 1970, amended on September 28, 1979, modified on February 3, 1984, and on October 3, 2001, coming into force in the Republic of Albania on 4 October 1995.
Madrid Agreement concerning the International Registration of Marks, of 14 April 1891, entry into force in Albania on 4 October 1995.

The European Patent Organization

The European Patent Convention adhered to law no. 10 179, date 29.10.2009, Official Journal no. 167/2009. 

Study materials 

Jessel-Holst, Ch., Malltezi, A., Commentary of International Private Law, Edition of the School of Magistrates, 2019.
Lamani, Alqiviadh, Civil procedure.  
Tartari, A., Some issues of international private law related to inheritance, (1972).  
Tartari, A., Inheritance in international private law, (2016).  
KALIA, Ardian, International private law, (2010).  
Nuni, A., Civil Law, Inheritance.  
Kola Tafaj, Flutura., Vokshi, Asim, Civil procedure.  


Jurisprudence


Constitutional Court 

Judgment no. 242, date 21.12.2016 of the Constitutional Court.
Judgment no. 18, date 15.3.2016 of the Constitutional Court.
Judgment no. 17, date 15.3.2016 of the Constitutional Court.
Judgment no. 23, date 8.6.2011 of the Constitutional Court.
Judgment no. 9, date 23.3.2010 of the Constitutional Court.
Judgment no. 19, date 3.5.2007 of the Constitutional Court.

High Court  

Unifying Judgment of the United Colleges of the High Court, no. 3, date 28.4.2014.
Unifying Judgment of the United Colleges of the High Court, no.8, date 10.6.2011. 
Unifying Judgment of the United Colleges of the High Court, no. 7, date 24.3.205.
Judgment of the Civil College of the High Court, no.1087, date 9.10.2018.
Judgment of the Civil College of the High Court, no. 409, date 25.1.2018. 
Judgment of the Civil College of the High Court, no. 164, date 7.12.2017. 
Judgment of the Civil College of the High Court, no. 81, date 29.6.2017. 
Judgment of the Civil College of the High Court, no. 27 date 16.3.2017. 
Judgment of the Civil College of the High Court, no. 273, date 23.11.2016. 
Judgment of the Civil College of the High Court, no. 235, date 14.9.2016. 
Judgment of the Civil College of the High Court, no. 228, date 29.6.2016. 
Judgment of the Civil College of the High Court, no. 218, date 22.6.2016. 
Judgment of the Civil College of the High Court, no. 94, date 23.3.2016. 
Judgment of the Civil College of the High Court, no. 68, date 10.3.2016. 
Judgment of the Civil College of the High Court, no. 67, date 10.3.2016. 
Judgment of the Civil College of the High Court, no. 47, date 17.2.2016. 
Judgment of the Civil College of the High Court, no. 392, date 30.9.2015. 
Judgment of the Civil College of the High Court, no. 255, date 14.5.2015. 
Judgment of the Civil College of the High Court, no. 238, date 7.5.2015. 
Judgment of the Civil College of the High Court, no. 187, date 8.4.2015. 
Judgment of the Civil College of the High Court, no. 169 date 24.3.2015. 
Judgment of the Civil College of the High Court, no. 582, date 12.11.2014. 
Judgment of the Civil College of the High Court, no. 172, date 24.4.2014. 
Judgment of the Civil College of the High Court, no. 71, date 27.2.2014. 
Judgment of the Civil College of the High Court, no. 56, date 20.2.2014. 
Judgment of the Civil College of the High Court, no. 56, date 20.2.2014. 
Judgment of the Civil College of the High Court, no. 43, date 13.2.2014. 
Judgment of the Civil College of the High Court, no. 401, date 4.7.2013. 
Judgment of the Civil College of the High Court, no. 331, date 30.5.2013. 
Judgment of the Civil College of the High Court, no. 337, date 26.6.2012. 
Judgment of the Civil College of the High Court, no. 92, date 2.3.2010.


Judgments of the First Instance Court of Tirana 

Judgment of the First Instance Court of Tirana, no.4335, date 14.5.2018.
Judgment of the First Instance Court of Tirana, no. (there is no number), date 18.9.2017.
Judgment of the First Instance Court of Tirana, no. 5203, date 9.6.2017. 
Judgment of the First Instance Court of Tirana, no. 9715, date 30.11.2016. 
Judgment of the First Instance Court of Tirana, no. (there is no number), date 20.9.2016.
Judgment of the First Instance Court of Tirana, no. 2166, date 16.5.2016.


Topic 1: Practical cases of the implementation of the foreign law
Load:	 2 classes (1 week)	

Methodology: Power Point presentation, case studies, works in groups, debates. 

Analysis of different  practical interpretive issues related to jurisdiction ; 
Analysis of practical judicial cases with foreign elements; 
Hypothetical situations that can be evidenced in practice.

The structure of teaching organization 

Presentation by the lecturer Artan Hajdari: (Total 1 class = 2 presentations of 30 minutes)
Discussions, debates, exercises, assignments, individual/group independent work under the observation of the lecturer, (Total - 3 classes)

Methodology: Power Point presentation, case studies, works in groups, debates. 

Load: 2 classes
Week 5, (2 classes)


Week 5 

The main learning issues  

The implementation of the foreign law;
Cases when the court enjoys the right to implement the foreign law; 
The difference between the material and the procedural aspect; 
Exclusion of the possibility for the implementation of the foreign law;
Identification of the relation criteria.   

 

Self-study questions

What is the difference between the material and the procedural aspect in relation with foreign elements? What defines the one and what defines the other in these relationships? 
How is determined by the court the need for the application of the foreign law and how is the court acquainted with its content?
How is done the practical interpretation of foreign law that has to be considered in a relation with foreign elements?
What are the prohibition criteria for the non-application of foreign law?
What legislation of what country will be applied if there is a conflict of laws?
How can be determined the rule or the definition of the conflict of laws in relation with foreign elements? How do you understand the priority of international agreements in matters of jurisdiction and applicable law?
How the judge has to understand practically the matter of the conflict of laws?
How can be determined in the practical meaning the binding criterion in the implementation of laws in the relations with foreign elements?

 
Judicial practice 

Casus no. 1

In the case Treska v Albania, ECtHR among others has reasoned as follows: 

…jurisdictional competence of a state is chiefly territorial. 

The court has recognized the exercise of extraterritorial jurisdiction only in extraordinary cases. 

The Article 6/1 provides to every individual the access to court and the restriction of this access: 

Can be done for a legitimate aim; &  
Has to have reasonable relation of proportionality between the instruments used and the intention that is intended to be achieved.   

Questions on the casus 

What has been the purpose of the court while mentioning the principle of territoriality?
Is this principle a principle of the binding factor in the implementation of the material or procedural law?
Give your reasoned opinion.   

Judicial practice 

Casus no. 2   

Person A (Italian citizen in the capacity of buyer) and person B (Albanian citizen in the capacity of seller) have signed a contract for the sale of a real estate, more concretely: 

The sale of a residential apartment in the city of Vlore. 

In the sale contract are determined two elements that need to be analyzed: 

As an applicable law is considered the Italian law; &  
As a judicial jurisdiction for the resolution of disputes is considered the Court of Bari, Italy. 

Questions on the casus 

Is valid in this case the clause of the determination of jurisdiction by agreement? 
What is the linking criterion in the determination of the applicable law?
Is there any conflict of the implementation of law, although parties have resolved by agreement the application of the Italian law as an applicable law?
Provide the enacting clause of the decision regarding the jurisdiction and applicable law.

Literature and study materials   
 
Legislation

Law no. 10428, date 2.6.2011, on International private law. 
Law no. 3920, date 21.11.1964, on the enjoyment of civil rights from foreigners in Albania, (abrogated by law no.  10428/2011).
Constitution of the Republic of Albania.
Code of Civil Procedure of the Republic of Albania. 
The European Convention on Human Rights. 
Family Code of the Republic of Albania. 
Civil Code of the Republic of Albania.
Maritime Code of the Republic of Albania. 
Air Code of the Republic of Albania.
Biçoku, Nazmi. Inheritance law. 
Mandro, Arta., Fullani, Arjana. etc., Family law. 
Malltezi, Argita., Kola, Flutura., etc., Commentary of International private law, Edition of the School of Magistrates, 2019.
Çela, Kudret. Labour law. 
Semini (Tutulani), Mariana. Sales contract.
Semini, Mariana. Law of obligations, Vol I, II.
The United Nations Convention on Contracts for the International Sale of Goods, 1980. 
	
Recommended international acts and literature 

The Hague Conference on Private International Law (HCCH), approved by the Parliament.
Regulation (EU) No. 1215/2012 of the European Parliament and of the Council of 12 December 2012 on jurisdiction and the recognition and enforcement of judgments in civil and commercial matters. 
Council Regulation (EC) No 44/2001 of 22 December 2000. 
Council Regulation (EC) No 44/2001 of 22 December 2000. 
Council Regulation (European Communities) No 44/2001 of 22 December 2000.
Council Regulation (European Communities) No 44/2001 of 22 December 2000.
EU Regulation on jurisdiction and the recognition and enforcement of judgments in civil and criminal matters. 
Council Regulation (EC) No 44/2001 of 22 December 2000. 
Vienna Convention on Diplomatic Relations, of 18 April 1961.
Vienna Convention on Consular Relations, of 23 April 1963. 
Hague Regulation and the Hague Visby Rules. 
Maximilian Inc v. Bishopsgate Investment Trust. 
Babcock v.  Jackson. 
Lord Westbury v. Udny.
Annesley, Davidson v Annesley. 
Schwebel v. Ungar. 
Starkowski v. Attorney-General. 
Tolofson v. Jensen. 
Laane & Baltser v. Estonian Cargo & Passenger Steamship Line. 
Attorney-General (UK) v Heinemann Publishers Australia Pty Ltd.  
The Case of Godard v. Gray. 
International Shoe Co. v. State of Washington, Office of Unemployment Compensation and Placement et al. 
United States of America v. Ivey. 
Beals v. Saldanha.
Council Regulation (EC) No 44/2001 of 22 December 2000.
The case of Airbus Industrie G.I.E v. Patel and Others. 
Connelly (A.P.) v.  R.T.Z Corporation Plc.  

Judicial judgments 

Judgment of the Civil College of the High Court, no. 81, date 29.6.2017. 
Judgment of the Civil College of the High Court, no. 172, date 24.4.2014. 
Judgment of the Civil College of the High Court, no. 94, date 23.3.2016. 
Judgment of the Civil College of the High Court, no. 169, date 24.3.2015. 
Judgment of the Constitutional Court no. 17, date 15.3.2016.
Unifying Judgment of the United Colleges of the High Court, no. 3, date 29.3.2012. 
Judgment of the Civil College of the High Court, no. 11, date 20.1.2017.  
Judgment of the United Colleges of the High Court, no. 6, date 1.6.2011. 
Judgment of the Civil College of the High Court, no. 94, date 23.3.2016.
Judgment of the Civil College of the High Court, no. 68, date 10.3.2016. 
Judgment of the Civil College of the High Court, no. 47, date 17.2.2016. 
Judgment of the Civil College of the High Court, no. 398, date 1.3.2005. 
Judgment of the Civil College of the High Court, no. 340, date 27.10.2009. 
Judgment of the Civil College of the High Court, no. 246, date 25.5.2010. 
Judgment of the Civil College of the High Court, no. 452, date 9.12.2010.
Judgment of the First Instance Court of Durres, no. 1891, date 1.4.2010. 
Judgment of the First Instance Court of Tirana, no. 8567, date 4.1.2009.  
Judgment of the Civil College of the High Court, no. 60, date 9.2.2010.
Judgment of the First Instance Court of Durres, no. 35, date 3.10.2013. 
Judgment of the Civil College of the High Court, no. 162, date 17.4.2014. 
Judgment of the Civil College of the High Court, no. 45, date 11.2.2016. 
Judgment of the Civil College of the High Court, no. 398, date 1.3.2005. 
Judgment of the Civil College of the High Court, no. 172, date 24.4.2014. 
Unifying Judgment of the United Colleges of the High Court, no. 8, date 11.6.2011.
Judgment of the Civil College of the High Court, no. 198, date 8.5.2014. 
Judgment of the Civil College of the High Court, no. 187, date 8.4.2015. 
Judgment of the First Instance Court of Tirana, no. 4709, date 13.2.2015.  
Judgment of the First Instance Court of Tirana, no. 5847, date 13.7.2016.  
Judgment of the Civil College of the High Court, no. 218, date 22.6.2016. 
Judgment of the Constitutional Court no. 16, date 27.5.2002.
Judgment of the Civil College of the High Court, no. 331, date 30.5.2013. 
Judgment of the Civil College of the High Court, no. 67, date 10.3.2016. 
Judgment of the Civil College of the High Court, no. 273, date 23.11.2016. 
Judgment of the Civil College of the High Court, no. 47, date 17.2.2016. 
Judgment of the Civil College of the High Court, no. 68, date 10.3.2016. 
Judgment of the First Instance Court of Tirana, no. 11698, date 10.12.2013. 
Judgment of the First Instance Court of Tirana, date 24.4.2014.
Judgment of the Civil College of the High Court, no. 67, date 10.3.2016. 


Topic 3:  The choosing of applicable law on ownership and obligations
Load: 6 classes (3 weeks)

Methodology: Power Point presentation, case studies, debates.

Analysis of different cases of the practice of the Albanian courts; & 
Analysis of different cases of the practice of the Court of Justice of the EU, (including hypothetical cases); 
Analysis of different theoretical views; & 
Analysis of solutions provided by the legislation of other countries. 

The structure of teaching organization 

Presentation by the lecturer: (Total 1.5 classes = 3 presentations of 30 minutes)
Discussions, debates, exercises, assignments, individual/group independent work under the observation of the lecturer, (Total - 4.5 classes)
			
Week 6, (2 classes)
Week 7, (2 classes)
Week 8, (2 classes) 


 Week 6 

The main learning issues  

Real rights over movable and immovable property;
The choice of the applicable law on the real rights over movable and immovable property;
The definition of lex situs and of the acquired rights to immovable property;
The report with other institutes of International private law, such as: 
Family relations; 
Contracts, etc.;
The choice of the law on the ownership over special property, such as: 
Means of transport;
Securities;  
Cultural objects. 

Self-study questions

Does the International private law enjoy a uniform regulation for the part of real rights?
What are the criteria for the selection of the applicable law?
How is done the differentiation between: 
Movable and immovable property; & 
Specific types of objects, such as: 
Securities; 
Cultural objects?
What are the real rights that find regulation by the selected law?
How is established lex situs for movable property?
What does it mean to adjust the rights as a result of the changing of the location of the item?
Does the selection of the law under lex situs compete with the selection of the law under lex contractus or lex matrimonii?


Judicial practice 

Casus no. 1


Citizen X who is in Albania hands over the car to citizen Y who is also in Albania based on the financial contract  (leasing). 

Citizen X continues to be the owner of  the car. 

Citizen Y travels to Greece and sells the car to citizen Z.  



Questions on the casus 

Which is the applicable law in the case of a conflict? 
Does the provision of trust in legislation affect the resolution of the issue? 
What happens when the possession of the item is related to the documents that accompany it?
What are the solution scenarios based on the content of the relevant legislation? 

Judicial practice 

Casus no. 2

Citizen A from France buys some artistic objects from citizen B in Albania based on a contract signed in Albania.   

Citizen A returns to France with the objects and after a year he discovers that one of them had problems. 

Questions on the casus 

Which court will be competent for the resolution of  the case?
What will be the applicable law in this case?



Week 7 

The main learning issues  

The understanding of contractory obligations;
The will of the autonomy of the parties, for the selection of the applicable law, forms of expression and restrictions;
Joining criteria in the absence of the solution, strict connection, excluding clauses; 
Protected contracts;
Contractor aspects that are regulated by the law that is selected by parties.

Self-study questions

How is verified the will of the parties in choosing the law that is applicable to the contract?
Should the clause for the selection of the law be treated as a specific part of the contract?
Are there any limitations to the autonomy of the parties in the  choosing of the applicable law?
What are the connection criteria in the absence of the choosing of the law?
How is determined the applicable law for protected contracts?


Judicial practice 

Casus no. 1

ECJ, Case C–803/18, AAS ‘Balta’ v ‘Grifs AG’,


A, an insurance company established in Italy and B an insurance company established in Italy entered into a general civil liability insurance contract (insurance contract). 

Considering the general requirements of the insurance contract, relations deriving from it were regulated by the laws of the Republic of Italy and, in case of any dispute that could not be resolved amicably, the dispute could be judged from the courts of Italy under their rules in force. 

A provides insurance services in Albania and the shop Z it was protecting was stolen. 

The owner of the shop Z filed a lawsuit against the insurance company A in the court of Tirana. 

The Court of Tirana decided in the favor of the owner Z, asking from the companies A and B to pay the damage. 

The company A filed a lawsuit in the court of Tirana asking from B to pay the value of damage and judicial expenses.  

Questions on the casus 

Is the court of Tirana the competent court for both lawsuits?
Which is the applicable law in this case?
Would the interpretation differ if we referred to: 
EU Regulations; 
Brussels and Rome Regulations; (as well as to the)  
ECJ Judgment in the Case C–803/18, AAS ‘Balta’ v ‘Grifs AG’?



Judicial practice 

Casus no. 2
 

ECJ, Case C‑191/1, Verein für Konsumenteninformation v Amazon EU Sàrl,
Amazon EU is a company established in Luxembourg belonging to an international mail order group which, among other activities, via a website with a domain name with the extension .de, addresses consumers residing in Austria, with whom it concludes electronic sales contracts. The company has no registered office or establishment in Austria.
 
Until mid-2012 the general terms and conditions in the contracts concluded with those consumers were worded as follows:
Terms of the purchaser that differ from these will not be recognised by Amazon.de unless it has expressly agreed in writing to their application. In the case of payment on receipt of invoice and in other cases where there are legitimate grounds for doing so, Amazon.de will check and evaluate the data provided by the purchaser and exchange data with other firms in the Amazon group, economic information agencies and, where appropriate, with Bürgel Wirtschaftsinformationen GmbH & Co. KG, Postfach 5001 66, 22701 Hamburg, Germany.
In our decisions on use of payment on receipt of invoice we use — in addition to our own data — probability values to assess the risk of default which we obtain from Bürgel Wirtschaftsinformationen GmbH & Co. KG, Gasstraße 18, 22761 Hamburg, and informa Solutions GmbH, Rheinstraße 99, 76532 Baden-Baden [(Germany)]. ... The firms specified are also used to validate the address data you supply.
If the user chooses to provide content on Amazon.de (e.g. customer reviews), he shall grant Amazon.de for the duration of the underlying right an exclusive licence without any limitation with regard to time or place to make further use of the content for any purpose whatsoever both online and offline.
 Luxembourg law shall apply, excluding [the United Nations Convention on the International Sale of Goods].’

The VKI, which is an entity qualified to bring actions for injunctions within the meaning of Directive 2009/22, brought an action before the Austrian courts for an injunction to prohibit the use of all the terms in those general terms and conditions and for publication of the judgment to be delivered, as it considered that those terms were all contrary to legal prohibitions or accepted principles of morality.

Questions on the casus 


Is the Vienna court competent for the resolution of the conflict?
Have the parties to the contract established the Luxembourg court as the competent court for as long as they have considered the Luxembourg law as applicable law?
Should the alleged damage be considered as damage to a contractual or non-contractual relationship?
What solutions would we have in case of different qualifications? 
What conclusions can we reach if we resolve the issue on the basis of law no. 10248, on International private law and EU Regulations Rome I and Rome II? 







Week 8 

The main learning issues  

Outsourced damages and non-contractual obligations;
Qualifications of non-contractual obligations and damages ; 
General rules;
Special cases of outsourced damages ;
Special cases of non-contractual obligations ;
Autonomy of the choosing of law;
Joint criteria for the choosing of law.

Self-study questions


Are there differences between outsourced damages and non-contractual obligations?
How shall we define the special cases of: 
Delicti; 
Damages from products; 
Prosperity  without cause; 
The generating of the work of others; 
Non-contractual  obligations, etc.?
Does the freedom of choice of parties to the applicable law for non-contractual damages and obligations apply?
What are the joint criteria and how are they established?


Judicial practice 

Casus no. 1

Judgment of the High Court no.  392/2015 

The association “Kalivaç Green Energy” sh.p.k. is subject of the Italian law and is established in Tirana. 

KGE is the association entrusted with the design, implementation and operation of a hydropower plant on the Vjosa River controlled by the Italian association. 

“Sace” s.p.a (Servizi Assicurativi del Commercio Estero) Association is established in Rome. It is subject of the Italian law with object: 
The insurance and the guaranteeing of the risks of: 
political type; 
catastrophic type;
economic type; 
commercial type; and 
exchange type; 
to whom are exposed: 
Italian national operators; &  
Associations related to them or controlled by them; & 
Foreign associations for the activity abroad.

“Sace” s.p.a (Servizi Assicurativi del Commercio Estero) withdraws from the promised guarantee although had done due diligence and was expressed positively for the KEG. 

KEG acts in good faith.    

Questions on the casus 

The opinion of the court is as follows:

“In this direction cannot be neglected the fact that just like Council Regulation (EC) No 44/2001 of 22 December 2000 recognises exceptions from the genereal rule even Law no. 10428, date 2.6.2011, on International private law recognises exceptions from the genereal rule in the establishment of international jurisdiction, that in this case is anticipated explicitly in the above mentioned Article 80/c.”

About what general rule is talking the court about?
What anticipates the exclusion of the Article 80 (c) of law no. 10428/2011? Are there any differentiations in the anticipations of the Brussels I bis Regulation No 1215/2012?
Which would be the applicable law in this case?
Do we have to do with a contractual damage, non-contractual obligation, non-contractual damage?
Is qualification important in this case?  

Judicial practice 

Casus no. 2

The daughter of Mr. Lazar, who resides in Romania, crashes in Italy and loses her life due to the accident. 

Mr. Lazar files a lawsuit in the Italian court against the Italian company related to compensation for material and non-material damage he has suffered because of the death of his daughter in a road traffic accident that occurred in Italy.    

Questions on the casus 

Is the Italian court competent for the resolution of the case?
Is the place of residence of Mr. Lazar and of his daughter important in the case of the insurance company? 
Which is going to be the applicable law in this case?
Claims of Mr. are claims of direct or indirect damages? 


Literature and study materials   

Albanian legislation 

Law no. 7850, date 29.7.1994, Civil Code of the Republic of Albania. 
Law no.8116, date 29.3.1996, Code of Civil Procedure of the Republic of Albania. 
Labour Code of the Republic of Albania, law no. 7961, date 12.7.1995.
Law no. 10428, date 2.6.2011, on International private law.
Law no. 9901, date 14.4.2008, on traders and trade associations. 
Law no. 52/2014, on the activity of insurance and reinsurance. 
Law no. 9902, date 17.4.2008, on consumer protection.
Law no. 9902, date 17.4.2008, on consumer protection.
Law no. 9879, date 21.2.2008, on titles.

EU legislation 
 
Regulation (EU) No. 1215/2012 of the European Parliament and of the Council of 12 December 2012 on jurisdiction and the recognition and enforcement of judgments in civil and commercial matters.
Regulation (EC) No 593/2008 of the European Parliament and of the Council of 17 June 2008 on the law applicable to contractual obligations (Rome I).
Regulation (EC) No 864/2007 of the European Parliament and of the Council of 11 July 2007 on the law applicable to non-contractual obligations (Rome II).


Study materials 

Jessel-Holst, Ch., Malltezi, A., Commentary of International Private Law, Edition of the School of Magistrates, 2019.
KALIA, Ardian, International private law, (2010).  
Semini, M., Law of obligations.  

Judgments of the High Court  

Judgment (630) 2013.
Judgment (145) 2016.
Judgment (392) 2015. 
Judgment (443) 2013.

Court of Justice of the European Union (CJEU) Judgments 

Case C‑105/17, Komisia za zashtita na potrebitelite v.   Evelina Kamenova, Judgment of the Court (Fifth Chamber), 4 October 2018.  
Case C‑135/15, Republik Griechenland v.  Grigorios Nikiforidis, Judgment of the Court (Grand Chamber), 18 October 2016.   
Case C‑191/15, Verein für Konsumenteninformation v.  Amazon EU Sàrl, Judgment of the Court (Third Chamber), 28 July 2016.   
Joined Cases C‑359/14 and C‑475/14, ‘ERGO Insurance’ SE, represented by ‘ERGO Insurance’ SE Lietuvos filialas, v. ‘If P&C Insurance’ AS, represented by ‘IF P&C Insurance’ AS filialas (C‑359/14), and ‘Gjensidige Baltic’ AAS, represented by ‘Gjensidige Baltic’ AAS Lietuvos filialas, v. ‘PZU Lietuva’ UAB DK (C‑475/14), Judgment of the Court (Fourth Chamber), 21 January 2016.  
Case C‑508/12, Walter Vapenik v. Josef Thurner, Judgment of the Court (Ninth Chamber), 5 December 2013. 
Case C‑419/11, Česká spořitelna, a.s. v. Gerald Feichter, Judgment of the Court (First Chamber), 14 March 2013.  
[bookmark: Footref1]Joined Cases C-541/99 and C-542/99, Cape Snc and Idealservice Srl (C-541/99), and between Idealservice MN RE Sas and OMAI Srl (C-542/99), Judgment of the Court (Third Chamber), 22 November 2001.
Joined cases C-180/98 to C-184/98, Pavel Pavlov and Others v. Stichting Pensioenfonds Medische Specialisten, Judgment of the Court of 12 September 2000.
Case C-269/95, Francesco Benincasa v Dentalkit Srl., Judgment of the Court (Sixth Chamber) of 3 July 1997. 
Case C-41/90, Klaus Höfner and Fritz Elser v. Macrotron GmbH, Judgment of the Court (Sixth Chamber) of 23 April 1991.
[1991] ECR I-01979, Pensioenfonds Medische Specialisten. 
Case C-464/01, Johann Gruber v Bay Wa AG, Judgment of the Court (Second Chamber) of 20 January 2005.                 
Case 150/77, Bertrand v Paul Ott KG, Judgment of the Court of 21 June 1978. 
Case 102/86, Apple and Pear Development Council v Commissioners of Customs and Excise, Judgment of the Court (Sixth Chamber) of 8 March 1988.
Case 189/87, Athanasios Kalfelis v Bankhaus Schröder, Münchmeyer, Hengst and Co. and others, Judgment of the Court (Fifth Chamber) of 27 September 1988.
Case C-26/91, Jakob Handte & Co. GmbH v Traitements Mécano-chimiques des Surfaces SA, Judgment of the Court of 17 June 1992.
Case C-364/93, Antonio Marinari v Lloyds Bank plc and Zubaidi Trading Company, Judgment of the Court of 19 September 1995.
Case C-203/99, Henning Veedfald v Århus Amtskommune, Judgment of the Court (Fifth Chamber) of 10 May 2001.  
Case C-334/00, Fonderie Officine Meccaniche Tacconi SpA v Heinrich Wagner Sinto Maschinenfabrik GmbH (HWS), Judgment of the Court of 17 September 2002.  
Case C-539/03, Roche Nederland BV and Others v Frederick Primus and Milton Goldenberg, Judgment of the Court (First Chamber) of 13 July 2006.  
Case C‑184/12, United Antwerp Maritime Agencies (Unamar) NV v Navigation Maritime Bulgare, Judgment of the Court (Third Chamber), 17 October 2013.  
Case C-350/14, Florin Lazar, représenté légalement par Luigi Erculeo v Allianz SpA, Judgment of the Court (Fourth Chamber) of 10 December 2015. 

Topic 4: The choosing of the foreign law in the field of family law 
Load:4 classes (2 weeks)


Methodology: Power Point presentation, case studies, works in groups, debates.

The structure of teaching organization 


Presentation by the lecturer: (Total 1 class = 2 presentations of 30 minutes)
Discussions, debates, exercises, assignments, individual/group independent work under the observation of the lecturer, (Total – 4 classes)

Week 9, (2 classes) 
Week 10, (2 classes) 

Week 9 

The main learning issues  

The right to marry in International private law and judicial matters;
The law applicable on the form and conditions of marriage; 
The general rule lex nacionalis for each spouse; 
Cumulative implementation of  lex nacionalis for each spouse and the Albanian law; 
The Albanian law replaces the law of citizenship of spouses;
Recognition of marriage done out of the territory of the Republic of Albania; 
Underage marriage; 
Public order clause in family and marriage affairs. 	  		

Self-study questions

Marriage; its meaning and its formal and essential validity;
Recognition of foreign judgments on family, marriage, children focused on the dissolution of marriage;
Marriage invalidity; obligation for alimony, etc.;
International child abduction;
New challenges in family law: 
Same-sex marriage; 
Transsexualism and the capacity to enter marriage; 
Assisted Reproductive Technology (ART); 
The rights of children born through Assisted Reproductive Technology.







Group work 1 

1 

Make a list of family and inheritance issues under the Law on International private law and determine the binding factor. 
Identify and examine critically as a binding factor in family matters with foreign elements: 
Place of residence;  
Location; 
Citizenship. 
Which of them has more priority? 
Make a list. 

2 

Evidence the compromise attitude of the Law on International private law between the usage of the place of residence and citizenship as binding factors. 
How do they relate to each other in family issues? 
Why? 	


3 

See the approach of the Hague Convention on the Civil Aspects of International Child Abduction. 
What are the rules for children on the place of residence? 

4 

Can be recognized in Albania the decision of a foreign court, through which is allowed the adoption of an Albanian citizen who was a major at the time of adoption? 

5 


Foreign nationals who have entered into marriage in the state of which they are citizen, in accordance with conditions and prohibitions for marriage under the law of that state, but which do not comply with those of the Albanian law, will  be considered married if they come to stay in the Republic of Albania or not?  
Where is based your answer? 

6 

What do you understand with Public order clause? 
Give at least 2 examples of the violation of this dispute in family or inheritance issues  breach of this clause in family and/or inheritance matters. 
What is the effect of this clause in the field of the Law on International private law? 
What is the difference between the deviation from the foreign law under the Article 3/2 of the Law on International private law and Public order clause?



Judicial practice 

Casus no. 1

Main facts and questions 

Tomi and Jamie, both Albanian citizens, have lived in France for a long time. 

In 2011 they come to Albania where they get married. 

Afterward they return to France. 

Upon their return they buy a house and have 2 children. 

Jamie gets a job offer and goes to Belgium. 

Last month she also took the kids. 

Meanwhile Tomi also wins a scholarship for postgraduate studies to Spain. 

They do not want to end the marriage, but they are not getting along with their children. 

Jamie wants to be the main exerciser of parental responsibility in the new situation. 

Tomi wants to take the children to Tirana to his parents. 

This issue is of concern to them and apparently needs to be resolved judicially .

What do you think? 
Is there a legal basis to resolve their dispute? 
Where do you think Jamie can file the claim?
In France or in Albania?
In Belgium or in France?
In France?
In France, in Albania or in Belgium?

Why? 
What if Jamie wants to end the marriage, where do you think she should file the lawsuit? 
Does she have only one alternative?








Week 10 

The main learning issues  

Personal and property relations of spouses in the context of applicable law;
The legal nature of the autonomy of the will in choosing the applicable law; 
Restrictions on the autonomy of the will of spouses in the choice of applicable law; 
Marriage and its legal qualification; 
Conditions for marriage under the spirit of Hague Conventions on International private law. 

Self-study questions


What are the advantages and disadvantages of binding criteria compared to each other in a certain matter related to family law? 
What are the advantages and disadvantages of choosing the applicable law?
To what extent does a binding criterion avoid or favor the application of foreign law? 
How much autonomy or restrictions is there in choosing the applicable law to regulate the marital property regime and other aspects of family life and inheritance? 
The difference between the deviation from the foreign law according to Article 3/2 of the Law on International private law and the public order clause.

Judicial practice 

Casus no. 2

Main facts and questions 

The plaintiff T.N, a German citizen residing at the Embassy of the German Republic in Tirana, is suing his wife L.A, an Italian citizen, residing in Tirana, asking for divorce under the Article 132 of the Family Code. 

The plaintiff T.N, and the defendant L.A entered into a legal marriage on 22.11.1983, which is confirmed according to the extract from the marriage register no. 454/1983. 

From this marriage they have given birth to two children. 

Considering the explanations of parties, this marriage was done as a result of mutual recognition and feelings. Their marriage has functioned normally at the beginning, but in years the marital relationship has been deteriorating because of constant misunderstandings and quarrels. 

Their cohabitation has become impossible and the two parties have not lived together for more than two years. 

Currently, both spouses have extramarital affair and cohabit with other partners, a fact that was proven by the statements of the plaintiff and the defendant in the preparatory and court hearing.	 

Questions for discussion  

Does the First Instance Court of Tirana have jurisdiction to judge this case?
Does this court have territorial and substantive jurisdiction? 
What is the applicable legislation in the case of divorce?
Should this marriage be dissolved? 
Who should exercise the parental responsibility and take care for the minor child? 
Which of parents should have the right to meet? 
Which of parents should have the right to alimony? 

Judicial practice 

Casus no. 3

Main facts and questions   

In January 2018, Drini committed suicide in the state X. 

He suffered from acute depression for more than 10 months. 

A week before he killed himself, he visited his girlfriend, Buna, who lives in Albania. 

Drini was resident in X. 

He made a videotape in the presence of Buna with  the following instructions: 

“Please make sure that my villa in Llogora to be left to my dear daughter, Vjosa. 

I also wish that my little daughter, Dituria, possess my collection of rare books on the history of State X currently found in the National Archives of the State X. 

Buna will possess what remains of my movable property .”

Buna signed the videotape label, saying she witnessed the expression of the will. 

Under the law of the state X, such a registration constitutes a valid will. 

On January 4, 2019, in the state X was passed a law according to which all rare books will pass to the state after the death of the owner.   

The decree caused effect from January 1, 2018, the Independence Day of the State X. 

Vjosa lives in the country X, while her sister Dituria lives in Albania. 

Discuss the legal implications of the above events under the rules of International private law.

Literature and study materials   

Compulsory literature, recommended literature and optional literature

Note the use of hyperlink

Jessel-Holst, Ch., Malltezi, A., Commentary of International Private Law, Edition of the School of Magistrates, Tirana, 2018.
Mandro, Kalia, Wolker, Commentary of International Private Law, Edition of the School of Magistrates, Tirana, Sejko, 2007.
Begeja, Ksanthipi, Family law in the People’s Socialist Republic of Albania, Tirana, University Book Publishing House, 1985. 
Mandro(Balili), Arta., The (In)validity of marriage and the determination of the law that has to be applied on the invalidity of marriage with foreign elements, Studime Juridike Journal no.1(2005), 168-191. 
Green Paper on applicable law and jurisdiction in divorce matters {SEC (2005) 331} /* COM/2005/0082 final. http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:52005DC0082. 

Legislation 

Law no. 3920, date 21.11.1964, on the enjoyment of civil rights from foreigners in Albania.  
Law no. 10428, date 2.6.2011, on International private law.
Law no. 8372, date 9.7.1998, on the exercise of consular functions by diplomatic or consular missions.
The High Court of People’s Socialist Republic of Albania, in the instruction no. 6, date 1.12.1956, inheritances opened abroad are regulated by the law of the country where the inheritance is opened.
The Hague Conventions ratified by the Republic of Albania on family, marital and inheritance issues.

Jurisprudence

Judgment no. 485, date 17.5.2011 of the Appeal Court of Vlore. 
Judgment of the Civil College of the High Court, no.342, date 27.10.2009. 
Judgment of the Civil College of the High Court, no. 179, date 2.4.2015. 
Case 143/78, Jacques de Cavel v Louise de Cavel, Judgment of the Court of 27 March 1979.  
Bajrami v. Albania (Application no. 35853/04), European Court of Human Rights (ECrtHR), 12 December 2006. 
Qama v. Albania and Italy (Application No 4604/09), European Court of Human Rights (ECrtHR), 8 January 2013.
Z.H. and R.H. v. Switzerland (no. 60119/12) [Article 8], 8 December 2015, (marriage under age).
CASE OF FABRIS v. FRANCE (Application no. 16574/08), European Court of Human Rights (ECrtHR), 28 June 2013, (inheritance). 
Case Vermeire v. Belgium, [2 Hum. Rts. Case Dig. 225 (1991)], European Court of Human Rights (ECrtHR), 20 November 1991, (inheritance).   
CASE OF MOLLA SALI v. GREECE  (Application no. 20452/14), European Court of Human Rights (ECrtHR), 19 December 2018, [the application of Sharia law in the context of the law applicable under International Private Law.]
Paradiso and Campanelli v. Italy judgment (27 January 2015), [adoption].
Wagner and J.M.W.L. v. Luxembourg judgment (no. 76240/01, 28 June 2007), [adoption].
Case of Sophia Guɖrún Hansen v. Turkey (Application no.36141/97), European Court of Human Rights (ECrtHR), 23 September 2003, [civil abduction].
CASE OF ORLANDI AND OTHERS v. ITALY (Applications nos. 26431/12; 26742/12; 44057/12 and 60088/12), European Court of Human Rights (ECrtHR), 14 December 2017, [marriage recognition].
Case C-335/17, Neli Valcheva v Georgios Babanarakis, Judgment of the Court (First Chamber) of 31 May 2018, [ Rights of access of grandparents].

Topic 8: The choosing of foreign applicable law in the field of inheritance and juridical actions 
Load:4 classes (2 weeks)

Methodology: Power Point presentation, case studies, works in groups, debates. 

The structure of teaching organization 

Presentation by the lecturer: (Total 1 class = 2 presentations of 30 minutes)

Discussions, debates, exercises, assignments, individual/group independent work under the observation of the lecturer, (Total -  4 classes) 

Week 11 

The main learning issues  

Juridical actions and the law applicable to its form;
Ground of application and relation to the law applicable to contracts;
Voluntary representation and tripartite relationship in representation ;
Ground of application of  provisions on voluntary representation and the difference with compulsory representation ; 
Applicable law and the binding criteria in the relationship of representation; 
The autonomy of the will of parties versus the determinations related to the place of work of the representative or the center for exercising the professional activity;
Prescription of rights.



Self-study questions

What is the applicable law on the form of juridical action and what elements will be included in the selection of this law? 
How should be understood the autonomy of the parties and  favor negotiii?
Ground of application and relation to the law applicable to contracts.
What is the applicable law, in changing the juridical action, actions performed by agents or by consumers? 
What are applicable law and the binding criteria in the relationship of representation? 
How should be understood and interpreted the law applicable to epresentation as a tripartite relationship?  
What is the difference in the determining of applicable law on voluntary representation and compulsory representation?
How does the autonomy of the will of parties affect the determinations related to the workplace of the representative or the center for the exercising of professional activity?
What are the main issues covered by the provision on the prescription of rights?


Judicial practice 

Casus no. 1


The company VF srl is a company of Italian law, which makes supplies versus respective invoices for the company KML group shpk, a company of Albanian law . 

There is no contract between parties, but when are accepted the invoices issued by the company VF srl, they are signed by the company KLM group shpk . 

Part of the invoice are also the conditions prepared by the issuing party under which: 

“Confirmation of the order by the customer means acceptance of all our terms of sale”; &  
In point 8, “For each dispute parties choose as a Place and a Competent Court that of the Selling Firm.”

Questions on the casus 

What is the applicable law for the form of juridical action?
How will be assessed the conditions set by one party when they are to the detriment of the other party? 
What formal requirements does the applicable law have on their validity?
Argue the answer by analyzing the judgment no. 00-2016 -713 (68), date 10.3.2016 of the Civil College of the High Court and the legal criteria.




Week 12 

The main learning issues  

Systems governing the applicable law on inheritance;
Analysis of our dualist system, the autonomy of will versus applicable law when there is no choice;
The ground of application of lex succesionis, legal restrictions on the autonomy of the will;
The ability to possess a will;
Validity of the will.

 Self-study questions

What are the systems governing the applicable law on inheritance and their characteristics?
What are the characteristics of our dualistic system?
What does the autonomy of the testator’s will mean for the choice of the applicable law?
What are its limitations?
What are the applicable laws when there is no choice?
What lies in the ground of application of lex succesionis? 
What are the legal restrictions on the autonomy of  testator’s will?
How is understood and interpreted the capacity to possess a will?
What are the applicable laws and principles that are implemented to the determination of the applicable law on the validity of a will?


Judicial practice 

Casus no. 1


The testator is a person with dual citizenship, American and Albanian and has made a will in the US defining her heirs.

Chatham County Probate Court GA - U.S.A (a court which has limited jurisdiction, to review the validity of wills and the administration of immovable property, in order to liquidate the obligations of the deceased to the state or other entities), after reviewing the will of the deceased, has ordered that her two sons P.P and G.P, appointed as executors of the will, be legally allowed to perform all duties according to the will of the deceased and the law, for the execution of the will. 

To the Court of Appeal of Tirana has been submitted a request for giving power to the decision,  a Letter of Testamentary, date 11.5.2007, of the judge Harris Lewis, Chatham County Probate Court GA - U.S.A, that examined the will of the deceased, that appointed as her heirs, her two sons, a request that was refused by the Court of Appeal of Tirana.

Questions on the casus 

What is the applicable law for regulating the inheritance of the deceased?
What is the applicable law regulating the form of the will?
Are there public order clauses applicable in this case?
Is the will enforced? 
Does the will need a recognition decision or is it directly applicable?

Literature and study materials   

Albanian legislation 

Constitution of the Republic of Albania approved by law no. 8417, date 21.10.1998, amended.
Law no. 9590, date 27.7.2006, on the ratification of Stabilization and Association Agreement between the Republic of Albania and European Communities and their Member States.
Law no. 7850, date 29.7.1994, Civil Code of the Republic of Albania, amended. 
Law no.8116, date 29.3.1996, Code of Civil Procedure of the Republic of Albania, amended.  
Family Code of the Republic of Albania, law no. 9062, date 8.5.2003, amended.
Law no. 10428, date 2.6.2011, on International private law.
Law no. 3920, date 21.11.1964, on the enjoyment of civil rights from foreigners in Albania and the implementation of foreign law.  
Law no. 9901, date 14.4.2008, on traders and trade associations.
Law no. 9901, date 14.4.2008, on traders and trade associations, Official Journal no.60/2008; amended by law no.10 475/2011, Official Journal no. 152/2011; law no. 129/2014, date 2.10.2014, Official Journal 163/2014.
Law no. 9723, date 3.5.2007, on business registration, Official Journal no. 60/2007; amended by law no. 9916, date 12.5.2008, law no. 92/2012; law no. 8/2015 and by law no. 131/2015, on the National Business Center, Official Journal no. 215/2015.
Law no. 9947, date 7.7.2008, on industrial property, Official Journal no. 121/2008; amended by law no. 10/2013, date 14.2.2013, Official Journal no. 29/2013; law no. 55/2014, date 29.5.2014, Official Journal no. 96/2014; law no. 17/2017, date 16.2.2017, Official Journal no. 43/2017. 
Law no. 35/2016, on copyright and other related rights, Official Journal no. 64/2016.
Law no. 7764, date 2.11.1993, on foreign investments, Official Journal no. 13/1993; amended by law no.10316, date 16.9.2010, Official Journal no. 136/2010; law no. 46/2017, date 13.4.2017, Official Journal no. 93/2017; law no. 100, date 13.12.2018, Official Journal no. 181/2018. 
Law no. 33/2012, on real estate registration, Official Journal no. 34/2012, amended by law no. 9/2016, Official Journal no. 27/2016.  
Law no. 9614, date 21.9.2006, on electronic certificates of judicial status, Official Journal no. 110/2006. 
Law no. 8389, date 5.8.1998, on the Albanian citizenship, Official Journal no. 21/1998; amended by law no. 8442, date 21.1.1999, Official Journal no. 3/1999.
Verdict of the Council of Ministers no.863, date 21.10.1215, on the creation of state database of National Registration Center, commercial register, Official Journal no. 188/2015. 
Verdict of the Council of Ministers no. 375, date 6.6.2012, on the creation, registration, way of functioning, of administration and of interaction for the safety of the system of registration of real estates (ALBSReP), Official Journal no. 69/2012.
Verdict of the Council of Ministers no. 117, date 5.3.2014, on the content, procedure and administration of personnel files and of the central personnel register, Official Journal no. 32/2014. 
Verdict of the Council of Ministers no. 1707, date 29.12.2008, on the approval of the regulation for the issuing of patents for inventions and models of usage, Official Journal no. 213/2018. 
Verdict of the Council of Ministers no. 1706, date 29.12.2008, on the approval of the regulation for the registration of trademarks and service marks, Official Journal no. 212/2008; amended with Verdict of the Council of Ministers no. 550, date 18.6.2015, Official Journal no. 108/2015.

Bilateral conventions signed by the Republic of Albania


Agreement between the Republic of Albania and the Republic of Bulgaria on mutual legal assistance in civil matters, ratified by law no. 9348, date 24.2.2005, Official Journal no. 19/2005. 
Agreement between the Republic of Albania and the Republic of Macedonia on mutual legal assistance in civil and criminal matters, ratified by law no. 8304, date 12.3.1998, Official Journal no. 7/1998. 
Protocol for the exchange of instruments for the ratification of the Convention on mutual legal assistance in civil, trade and criminal fields between the Republic of Albania and the Republic of Turkey, signed on 15.3.1995, while the protocol is ratified on 20.2.1998. 
Convention between the Republic of Albania and the Hellenic Republic on mutual legal assistance in civil and criminal matters, ratified by law no. 7760, date 14.10.1993, Official Journal no. 12/1993.  
Agreement between the Republic of Albania and Russian Federation on legal assistance in civil, family and criminal matters, ratified by law no. 8061, date 8.2.1996, Official Journal no. 2/1996, p.35.  
Agreement between the Republic of Albania and Romania, on mutual legal assistance in civil, family and criminal matters, decree no. 3250, date 17.4.1961, Official Journal no. 6/1962, p.125. 
Agreement between the Republic of Albania and Hungary, on mutual legal assistance in civil, family and criminal matters, decree no. 3119, date 6.6.1960, Official Journal no. 3/1961, p. 75. 
Vienna Convention on Diplomatic Relations, of 18 April 1961, ratified by decree no. 7164, date 10.10.1987, Official Journal no. 4/1987.
Vienna Convention on Consular Relations, of 23 April 1963. (The entry into force in Albania on 4.10.1991), Official Journal no. 6/1991.






Hague Conference on Private International Law


The Hague Convention on the International Recovery of Child Support and Other Forms of Family Maintenance, ratified by law no. 63/2012, date 31.5.2012, Official Journal no. 72/2012. 
The Hague Convention on the Recognition of Divorces and Legal Separations, of 01 June 1970, adhered to law no. 109/2012, Official Journal no. 157/2012. 
The Convention of 19 October 1996 on Jurisdiction, Applicable Law, Recognition, Enforcement and Co-operation in respect of Parental Responsibility and Measures for the Protection of Children (HCCH 1996 Child Protection Convention), adhered to law no. 9443, date 16.11.2005, Official Journal no. 96/2005.  
Convention of 29 May 1993 on Protection of Children and Co-operation in Respect of Intercountry Adoption, adhered to law no. 8624, date 15.6.2000, Official Journal no. 18/2000. 
Convention of 1 March 1954 on civil procedure, adhered to law no. 10182, datë 29.10.2009, Official Journal no. 166/2009. 
Hague Convention of 18 March 1970 on the taking of evidence abroad in civil or commercial matters, adhered to law no. 10255, date 25.3.2010, Official Journal no. 45/2010.  
Convention of 15 November 1965 on the Service Abroad of Judicial and Extrajudicial Documents in Civil or Commercial Matters, adhered to law no. 9554, date 8.6.2006, Official Journal no. 69/2006. 
Supplementary Protocol of 1 February 1971 to the Hague Convention on the Recognition and Enforcement of Foreign Judgments in Civil and Commercial Matters, adhered to law no.10194, date 10.12.2009, Official Journal no. 184/2009.  
Convention of 5 October 1961 on the Conflicts of Laws Relating to the Form of Testamentary Dispositions, ratified by the Republic of Albania with law no. 115/2012, Official Journal no. 177/2012. 
Convention of 5 October 1961 Abolishing the Requirement of Legalization for Foreign Public Documents, ratified by the Republic of Albania with law no. 9060, date 8.5.2003 Official Journal no. 47/2003.

Council of Europe


European Convention for the Protection of Human Rights and Fundamental Freedoms​, ratified by law no. 8137, date 3 1.7.1 996, Official Journal no. 20/1996:
Added by law no. 8641, date 13.7.2000, (Additional protocol); 
Added by law no. 9264, date 29.7.2004, (Additional protocol);   
Amended by law no. 9453, date 15.12.2005, (Additional protocol), Official Journal extra no. 28/2008; 
Added by law no. 48/2015, date 7.5.2015, Official Journal no. 85/2015;  
Added by law no. 122/2015, date 12.11.20 15, Official Journal no. 201/2015. 





Study materials 

Jessel-Holst, Ch., Malltezi, A., Commentary of International Private Law, Edition of the School of Magistrates, 2019.
Lamani, Alqiviadh, Civil procedure.  
Tartari, A., Some issues of international private law related to inheritance, (1972).  
Tartari, A., Inheritance in international private law, (2016).  
KALIA, Ardian, International private law, (2010).  
Nuni, A., Civil Law, Inheritance.  
Kola Tafaj, Flutura., Vokshi, Asim, Civil procedure.  

Jurisprudence
 
Judgment of the Civil College of the High Court, no. 00-2016 -713 (68), date 10.3.2016.
Unifying Judgment of the High Court no. 5, date 31.5.2011.
Judgment of the Civil College of the High Court, no. 92, date 17.3.2016.
Judgment of the Civil College of the High Court, no. 169, date 24.3.2015.
Judgment of the Civil College of the High Court, no. 56, date 20.2.2014
Judgment of the Civil College of the High Court, no. 454, date 18.10.2012.
Judgment of the Civil College of the High Court, no. 455, date 20.10.2011.
Judgment of the Civil College of the High Court, no. 1233, date 15.6.2004.
Instruction no. 6, date 1.12.1956 of the High Court of People’s Socialist Republic of Albania.


3. Evaluation

The evaluation is composed by the assessment during the academic  year and the final evaluation. The total of the possible maximal evaluation is 100 points of which 30 points are the annual continuous evaluation and  70 points the evaluation in the final test.    
So, the annual evaluation of the subject is done in a combined way by the application of some methods. The continuous annual evaluation has a total of 30 points structured from components as they are reflected in the following scheme. Notice!The lecturer may assign even a written assignment that according to the case may be individual or in group. The total of the points in both cases  (calculated) is 10 points.
	
Candidate
	
Interactive assessment in auditorium 
(20 points)
(Calculated average of the three following components)
	Assessment of written individual assignments 
(10 pikë)
( Calculated average of the two assignments)
	
Total
(30 Points)

	
	Activation in the discussion of research questions and practical cases,
(20 points)
	Assessment in exercises and written individual assignments at class, 
(20 points)
	Assessment of written assignments in group, 
(20 points)
	Assignment 1
(10 points) group
	Assignment  2
(10 points) -individual
	

	
	
	
	
	
	
	




The annual continuous evaluation is done on the basis of the results achieved by the magistrate in every teaching class but chiefly of seminars, discussions/debates, reasoning and legal writing of the decisions and essays and the accomplishment of duties in time and with quality. 
Through the continuous evaluation is tested the interpreting capacity and the correct implementation of the law, the spirit of analysis and synthesis, and the comprehensive knowledge of candidates, the spirit of analysis and synthesis, as well as knowledge in technical and professional aspects intending the consolidation of the giving of justice in family issues. Participation and activation of candidates in discussions, exercises, resolution of cases of practice, the method of discussion and of scientific debate, that will be done during the classes in auditorium and will be assessed with 20 points.
Preparation of an individual essay and/or in group and its presentation. Each essay will be submitted in the written form and will be presented orally in power point before the auditorium of the candidates for magistrate. So, part of the evaluation will be the performance of the candidate presented through the written and oral presentation, [10 points]. 

The evaluation of the course of International private law is done in two forms, as follows:

A. By test, that is done at the end of every academic year, , in the written form and secreted. The opening of the envelopes with results and their comparison with the names of candidates is done publicly before all candidates that have participated in this test. 

Thesis of the test is divided in two parts: First part – it is theoretical, with questions in the form of a test, descriptive questions, discussion of concepts, interpretation of legal provisions, analysis of juridical problems; &   
Second part – it is practical and has one case  of judicial practice. 

The total of the thesis of International private law is 70 points. In the content of the thesis are included all parts of the subject analyzed during the course.

B. the continuous evaluation is done on the basis of the results achieved by: 

Independent assignments handled in the written form;
Presentations; 
Discussions/debates in the auditorium;
Assignments and every other product or material prepared by the candidate. 

During the academic year will be done no more than one (1) individual or in group written assignment, that will be evaluated with 10 points.

Participation and activation of candidates in discussions, exercises, resolution of cases of practice, the method of discussions and of scientific debate that will be done during the classes in auditorium will be evaluated with 20 points. 

Explanation:


Lecturers have academic freedom to select the nature of the exercises, assignments, of the independent work considering the nature of the topic and the targeted teaching objectives. Also, lecturers are free to select the number of monthly assignments as an independent work on the condition that monthly teaching loads to be within the parameters established in this program.
For the increase of practical capacities, candidates will follow the lesson in auditorium where will be combined the presentation of the lecturer with the independent work. 
Products of the independent work, presentations of exercises and written assignments of 2 hours’ study load will be prepared in word, Times New Roman theme font, Font 12, Space Multiple 1.15 and will have up to 1000 words /2 pages. Written assignments will have a study load over 2 classes and will have a number of words that will be increased proportionally and progressively. 
Written assignments/preparation of judicial sentences and so on that will have duration of over 2 classes, (for example, an assignment of 3 hours’ workload will have 1500 words, etc.) 
Oral reports accompanied by presentations on power point will be up to 10 slides for the independent individual/group work. 

 Study and teaching load


In this section is given the total of teaching load. 

The advantage of the presentation of the study load in a separate session is the possibility of coordination for all courses, to see the total study load of students. 

Normally the teaching load (i.e. the load of the lecturer) is not reflected in teaching programs, because the education program is composed chiefly for students. 

The teaching load of the lecturer is an administrative problem of the institution. 

However, if is considered reasonable to be reflected the teaching load, then the calculation done in the program of the course of International private law may serve as basis even for other courses. 


Annual teaching load: 24 teaching classes, which will be done in the second semester. 

The organization of the course for the academic year 2022-2023, is as follows: With four  groups of candidates.


The academic year is divided in two semesters, as follows:

Second semester:  
Weekly teaching load for presentations:  2 classes/week /per group  
Teaching class: 50 minutes  
Daily teaching load of the lecturer/candidate: 2 classes 
Weekly teaching load of the lecturer/candidate: 2 classes/week /per group 
The amount of education classes combined with courses of other subjects – no amount: 

In the giving of every written assignment or oral exercise the lecturer will be careful to make preliminary evaluation of the work load of the candidates for magistrate for the independent work in auditorium and/or out of it, considering indicators related to:

 Hours of research work; 
Study of the given literature; 
The study of judicial practice;
 Comparative research from the jurisprudence of European countries and beyond;
The time which is necessary for written preparation.

In the giving of every written assignment or oral exercise the lecturer will be careful to make preliminary evaluation of the work load of the candidates for magistrate for the independent work in auditorium and/or out of it, considering indicators related to:
Hours of research work; 
Study of the given literature; 
The study of judicial practice;
Observations of comparative character from the jurisprudence of European countries and beyond; 
The time which is necessary for written preparation.
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1.  General Framework

1.1 Course description

The course of Intellectual Property (IP) is a semestral discipline of the educational, theoretical and practical program of the School of Magistrates. This course has rules that protect and define the private intellectual rights of persons in the ground of copyright, trademarks, industrial designs, as well as in the field of patents through the recognition of administrative and judicial practices that are related to the intellectual property and the legitimating & recognition with the jurisdiction of every party. 

The Albanian judicial practice gives evidence on numerous cases of conflicts chiefly in the field of copyright and trademarks mostly related to cases of violations caused by the copying, the usage without permission and without authorization of the rights of the owners of IP. The course will transmit through the discussion of cases of jurisprudence the growth of the level of knowledge of candidates for magistrate on the consolidation of concepts of the offence and of its kinds, of the author, of the owner, of the licensed individual, of the tenants, of the loan user, of the producer, of the instrumentalist, of the orchestrator, etc. Also, the course will increase the knowledge on the nature of economical and personal non-property rights of the author on his/her work.

The course will increase the knowledge on the protection of the rights of industrial property, which are one of the priorities and the main objectives of the European Union and of every other state that intends to become a part of it. In this context, one of the concrete steps of the course is the providing and the guaranteeing of the same level of protection of the rights of industrial property with that provided by member states of the European Union. 

Industrial property enjoys protection under the Article 42 of the Constitution, under the Article 1, under Protocol 1 of ECHR, the same as a real or non-real property. In the moment of the registration in relevant, national or international registers arise the rights for the owner and the obligations for the thirds. In this aspect, one of the purposes of the course is the acquiring of innovations of the Albanian legislation on the applicability of the rights of industrial property on the registration of the right of the pledge on a brand or patent.   
 
1.2 The main course objective

In this section is defined the main course objective, as follows: 

At the end of the course the candidate for magistrate will be able that, under the minimal observation and within a reasonable term to:
Take and study facts and circumstances of every case;
Focus the attention on the main or determining facts for the resolution of a concrete case of the judicial practice; 
Know the legal framework that is applicable for every concrete case; 
Reach the solution and the argumenting of the resolution of a practical case; 
Draft / Compile a judicial judgment structured logically and reasoned juridically in a civil case that is related to intellectual property that, according to the factual/legal level of difficulty, may be considered basic/simple (standard case).

This objective is elaborated in detailed education objectives that define:
Topics that will be analyzed in the relevant course; 
Teaching methodology; 
The load of the candidate for magistrate (study load); & 
The load of the lecturer (teaching load).    

Combination with other courses

In the academic year 2020-2021, the semestral course of the Intellectual Property will not have obligatory combinations, but can be considered the possibility of the piloting of a class combination with the criminal law on criminal offences related to intellectual property.  

2. The course

2.1 Teaching objectives

To achieve the main objective (See 1.2 - The main course objective -), the course intends to achieve the concrete teaching objectives.

Systematically, teaching objectives intend to capacitate candidates for magistrates in the directions according to the following structure:

Understanding – Capacitation in the way of understanding: The participant has the capacity to understand, to explain, to identify, to classify and to discuss concepts, principles of Copyright and of the Intellectual Property needed for the creation of the inner conviction in the resolution of civil conflicts.  
In this objective is intended to be achieved the capacity of the awareness of the magistrate for the recognition of the personal environment. The elaboration of the capacity of awareness for the personal environment is related to the listening capacity. This means to be able to feel things. The awareness on the personal environment is easy to be elaborated, but the candidate for magistrate, should understand and feel the consequences of the activities and of decisions made on the basis of an assessment of that environment. If exists such an awareness, than that competence should be elaborated. A part of this capacity is formed by integrity. This essential value is difficult to be elaborated in itself. It required a continuous concentration in the apprehension for the limits and the will to be moved in themselves and to consider their position in them.  
In the context of this objective is intended to be achieved the capacity of listening and of concentration on the main and most important facts. This demonstrates the meaning of situations of others and creates personal contacts; is sensitive to the motives of others and receives less pronounced signals; listens actively – makes others feel that their contribution is welcomed. The development of the listening capacity – Listening is a basic skill that can be developed mostly practically. Good listening skills are an advantage when there is the discussion to notice signals and to understand their meaning. The sensitive aspect of listening  (sensitivity) also can developed well, on the condition of understanding the necessities and feelings of others and desires to consider them.  If someone cannot or does not wish to put himself/herself in the position of other people, that person is not sensitive. In such cases, the development of sensitivity becomes very difficult.  

This objective is related even with  the ability of self-awareness. Self-awareness can be developed if there is a certain level of self-recognition (has the capacity to identify and to nominate necessities, feelings, preferences and his/her motives.)  If the person does not know or does not wish to call the necessities, feelings, preferences and his/her motives, this means that the person lacks delf-awareness. In such a case, the development of awareness becomes very difficult. The basic value of independent judgment is related to the skill of self-awareness and needs time to be developed. The skill of judgment is learned through experience, but also is based on analytical capacities. Independence required a change of attitude that may be developed only if the person in discussion is aware for his influence and is prepared to regulate the attitude based on reactions of others. The basic value of integrity is also part of the skill of self-awareness. This basic value is very difficult to be elaborated in itself. It required a constant concentration in the understanding of limits and of the desire to move inside them taking into consideration their position inside them too.  

This objective is related to the skill of learning and of self-reflection. This requires that the candidate for magistrate should be open for reactions from others and has an open attitude versus the capacity to learn; is curious, asks actively for new and/or different situations; includes what has learned in his/her repertoire. The main obstacles for the development of this skill are the lack of a motive (the lack of energy) to investigate personally, to make self-interrogation and to see the reactions of others. People who have difficulties to come close to others and to create relations, will have more difficulties to cultivate this skill. If the absence of the capacity to learn and to self-reflect is related to the lack of self-confidence (that appears by the fear to be criticized or to say that someone has not acted well), this skill is difficult to be cultivated, since this conduct is rooted deeply in personality.

Implementation – Capacitation in implementation: The participant is able to use theoretical knowledge on concepts, principles and the main institutes of Copyright and of Industrial Property in factual situations. At the end of the course, he/she is going to be able to:
Interpret concepts, principles and the main institutes of Copyright and of the Industrial Property based on facts of a practical situation;
Organize and plan the steps that have to be taken for the resolution of a civil conflict based on theoretical knowledge and facts of the case;
Debate and respect the different opinions of colleagues as well as to work & function in group.  

Analysis - Capacitation in analysis: The participant is able to identify the relevant facts and to analyze legal frameworks so that to create an opinion based on all relevant data. At the end of the course, he/she is going to be able to:
Identify and select the respective details for a correct reflection of the facts of a concrete case;
Establish the necessary legal framework for the resolution of a civil conflict;
Establish/evidence the relevant facts and to apply the law for these facts, considering the circumstances of the concrete case;
Analyze the social context and its influence on the resolution of the conflict.

This objective is related to the analytical skill of the candidate for magistrate and deals with issues by analyzing them, dealing with them and assessing  systematically the situations, processes and different data; makes questions from a base of understanding; uses a logical line of opinion that produces a clear and transparent reasoning when drafts judicial decisions. The development of the analytical skill – when there is the discussion to discover the causes of problems and the finding of important information to make connections, this capacity is developed quite well.  There are training courses that are focused on the consolidation of analytical capacities and the balancing of information. However, when there is the discussion to have the capacity to create links, to be seen all the picture, etc., there are less opportunities for development (or capacities for development are less favourable). This occurs because such a development is in the recognition field. 

Evaluation/creation - Capacitation on legal writing and reasoning: The participant is able to express his/her opinion clearly in a reasoned & argumented civil judicial sentence. At the end of the course, he/she is going to be able to:
Construct logically a judicial sentence in a civil conflict;
Reason in the written form a judicial judgment;
Give a correct and reasonable judicial judgment in a civil conflict;
Formulate briefly and concisely the arguments that led to the taking of the decision. 

This objective is related to the decision-making ability. The decision – making capacity means that the candidate for magistrate makes decisions based on the available data, is insistent and complete, even when there is pressure on him. The development of the decision – making ability - The decision – making ability is difficult to be developed. It is included deeply in personality – in other words – decision – making is a feature of character. It is important to discover why a person does not have sufficient decision – making ability. Does this person lack self – confidence? Does the person fear to make mistakes? Or it is not clear for a person to know his responsibilities and skills? In addition to, the making of proper decisions is also strictly related to the capacity to have quickly a summary.   The understanding of the background of insufficient decision – making may help in the development of this capacity. Maintaining a balance between speed, productivity, quality, is important for an efficient decision – making and requires knowledge and control on your perfecting. Asking and receiving quickly the reactions as well as the readiness to change in this aspect supports his development.
 
Integrity and professional ethics in communication and behavior
The participant in the training is careful in communication with lecturers, the administrative staff, colleagues and other participants, shows ethics in behavior and communication, the respect of norms of social education, obedience to rules and respecting them, balance and impartialness in relations and work in group as a team. 
This objective is related to the skill of obedience that is related to the capacity of the participant to provide a clear view in the structure of the séance and the process followed to come to the decision;  makes possible in this way that partiee accept the judicial decision easier; formulates the decision clearly and concisely; takes direction, where is possible, to bring parties close for mediation and resolution of the dispute.  
This objective is related to the capacity to develop persuasive skills. This skill can be developed easily. Practically, happens that people show more direct persuasion. This may happen because these people maybe are not sufficiently sensitive versus others. They may not recognize the other’s resistence, so they increase their persuasive emphasis. This may be considered as confrontation by the other person. It is needed courage to develop this skill. This skill may be well practiced in the context of a training course.  Moreover, much focused reactions on the work environment of the individual have a great effect on the quick development. Well written and oral communication is a  fundamental value for this skill. This skill may be developed in an intended training program. Reasoning capacity provides an important base of these skills and is less easier to be elaborated when there is the discussion of the recognition of the model and the creation of relations. 
This education objective is related to the ability for self-confidence, authority and seriousness, under which the participant in training shows passion for the system of justice and confidence in its qualities; demonstrates individuality and stability, which increases the influence of his actions; considers his team/the council for the judiciary and judiciary in entirety; demonstrates also ability within the agreed framework; is clear for expectancies and respects the limits of the law. Capacities for self-confidence and seriousness are difficult to be elaborates, because the conduct of the candidate is connected to it, is rooted deep into personality. In case someone demonstrates insufficient self-confidence, is important to be investigated the origin and the cause. Mentoring (from the outside) is frequently the most proper way to treat  this. Training courses that intend the increase of personal efficiency or intend the development of consent. However, training is recommended for stable development. Impartialness, the method of approach versus litigant parties and the authoritative attitude are essential values that are related to the ability of self-confidence.  The authority can be increased by gaining experience and by being open to the exemplary behavior of the others. Impartiality can be developed by frequently reviewing the influence of self actions and by integrating the reactions of the others in the self behavior and actions.
This objective is related to the ability for leadership, cooperation and flexibility. With this objective is intended to be prepared a participant in the training that plans and organizes the work for the case. Involves others and allows them to use optimally (non-legal) expertise as well as organizes its use efficiently, informs others for the progress of the work, regulates the process (content, quality, time) when is required. In training sessions, the candidate should learn how to structure better the work as well as how to use the aids for the planning and organization of work. The aspect of the monitoring of progress also is worth developing. This includes, on the one hand, the drafting of procedures for the work, and on the other hand, current controls of progress. The monitoring of progress is an enlargement of planning and organization. Aspects related to the analysis of problems (the judging quality and its most recognizing aspects) are more difficult to be developed. However, training in analytical abilities, can help.
The development of the ability of cooperation - Cooperation is a skill that may be elaborated well in practice, even though it needs time, attention and instructions. Insufficient cooperation mostly has to do with the lack of will than the lack of skills.

These teaching objectives capacitate magistrates in the following competences:

Competence 1: Deep procedural/material knowledge from home/European jurisprudence
 
To have clear and deep theoretical knowledge on concepts, principles and main institutes, in the field of Intellectual Property, combined with the practical aspect, by identifying the differences between institutes in different areas of law.
To know and evaluate deeply the attitudes and interpretations of doctrinal value in the judicial practice of the country and to follow on an updated basis the European jurisprudence that is applicable in the Albanian context (ECtHR, ECJ, etc.);
To identify legal cases that appear in a factual situation, to establish its legal basis, to identify and to be conscious for legislative aims.   

Competence 2: Capacitation in preliminary actions/investigations and the preparation of the judicial séance 

To study the file/material so that to establish the nature of the conflict,event,case,the main facts as well as the material so that to establish the nature of the conflict,event,case,the main facts as well as the legal basis  (the law, judicial practice, the doctrine, judicial policies);
To establish the social context of the case.  

Competence 3: Capacitation in the judicial debate  

To summarize correctly and to make questions so that to control the limits of the understanding of the case, to collect the missing information or the information that is not clear on facts and viewpoints of importance for the judgment by constructing the strategy of questions and of confrontations so that to clarify divergences.  

Competence 4: Capacitation in the preparation of acts and the making of judgments 

To assess the competence and the acceptability in civil cases related to Intellectual Property; 
To establish and consider the essential facts of the case, with influence in the preparation of acts and in the taking of decisions, in report with the social context of the case;
To express him/herself  clearly and correctly, in a proper and understandable language for parties;
To listen, react and comment effectively and constructively the ideas expressed by colleagues, within a certain time, by proposing alterations considered as necessary, to defend his/her opinion decisively, and when is necessary to give up;
To establish, debate and apply the material law, the jurisprudence and the doctrine in the concrete case;
To analyze the evidences, to reason fairly on facts they certify and to distinct clearly the claims/opinions  of parties on facts where is  based the judgment;
To become able for the preparation of a well - structured and argumented sentence based on the achieved claims, on cases of the fact and of the law;
To have an impartial and full of integrity attitude as well as a professional and independent approach so that to confront pressures of every kind;
To become able for the making of decisions in the concrete case considering attentively its social effect;
To become rapidly familiar with legal knowledge and to analyze what other circumstance may influence the decision and by acting this way, to consider policies and law;
To find and to implement the relevant policy in a concrete case.  

Competence 5: The consolidation of social consciousness, integrity and professional ethics the of magistrate 

To have ethical & professional behavior and to avoid the conflict of interest;
To become able in the making of a decision for a concrete case considering attentively its social effect.  

Competence 6: Cooperation, transparency and communication

To be transparent by respecting the diversity, confidentiality and the principles of the protection of personal data;
To communicate with a clear, proper and transparent language with colleagues, to listen the opposite opinions, to be open-minded and to reflect on criticisms made on him/her.

2.2 The content of the course

Following this program, in this section are presented concisely the topics that will be elaborated and the modalities related to the load, methodology, lecturers, etc. Since the School of Magistrates is an institution that has as mission the professional formation of magistrates, the course of Intellectual Property will be focused mostly on the aspect of the practical capacitating of the magistrate. 

Considering the elaboration of the above mentioned teaching objectives, it is understood that the focus is the practical capacitating in levels, in application, in analysis, evaluation/creation of Bloom’ Taxonomy. Therefore even the selected topics have to serve to the training in these levels. 

Modalities on the content of the course and on its structure are as follows:

Topics that will be elaborated in the course of Intellectual Property are as follows:  

1. Topic 1. Important matters of copyright. Moral and economic rights. Authorship and property of copyright and its duration, 6 classes, - Lecturer: Mariana Semini & Valbona Paja;
2. Topic 2. Violation of copyright, 3 classes,  - Lecturer: Mariana Semini & Valbona Paja;
3. Topic 3. EU jurisprudence and international conventions, 3 classes, - Lecturer: Mariana Semini & Valbona Paja; 
4. Topic 4: The meaning of patent,  2 classes,  - Lecturer: Ervin Pollozhani & Arbena Ahmetaj;
5. Topic 5. The meaning of the trademark, 2 classes – Lecturer: Ervin Pollozhani & Arbena Ahmetaj;  
6. Topic 6. Violation of the trademark and revocation, 2 classes – Lecturer: Ervin Pollozhani & Arbena Ahmetaj;
7. Topic 7: The meaning of non-fair competition, 2 classes – Lecturer: Ervin Pollozhani & Arbena Ahmetaj;
8. Topic 8: Administrative and judicial procedures related to IP; 
9. Visits to ZMDA and ZPM, 4 classes, Lecturer: Mariana Semini & Ervin Pollozhani.



2.3 Structure and methodology 

In this section is analyzed the content of the course for every week dealing firstly with the scheme of the annual calendar on relevant topics for the academic year 2022-2023 and pursuant to is going to be analyzed the content of each topic.     

The analysis of the course of Intellectual Property for each topic, week by week along the 15 weeks of the academic year, is as follows:

Topic 1: Important matters of copyright  (6 classes)
	 
Topic description 

In this topic which is enlarged in two weeks will be analyzed the problematic related to the concepts of copyright, such as: 
Author;
Work; 
Derived work; 
The original work; 
Ownership; 
The transferring of ownership;
violation and its nature; 
Plagiarisms, etc. 

The lecturer will organize séances with judicial debates on discussable provisions of civil legislation and of the legislation that regulates the copyright, so that to be evidenced juridical vacuums or matters that have not found solutions explicitly by law. 

In this topic will be analyzed as follows: 

The rights strictly related to the author;
General principles; 
The right to be identified as author – partnership; 
The right to oppose the unfair usage; 
Integrity; 
Acceptance and resignation;  
The meaning of moral and economic rights; 
The difference among them and restrictions of the economical law 

In this topic will also be analyzed matters, such as: 

Authorship; 
Ownership; 
Duration of the protection of copyright; 
The original work; 
Movies; 
Works of other enterprises; 
The protection of copyright; 
Computer programs and EU legislation; 
Authorization or acceptance by the owner; 
Public interest; 
Fair use. 

Topic load: 6 classes (2 weeks x 3 classes) 
Lecturer: Prof. Dr. Mariana TUTULANI (SEMINI)
Methodology: Power Point presentation, case studies, works in groups, debates.

Week 1: The structure of teaching organization

Presentation by the lecturer : 30 minutes
Discussions, debates, exercises : (Total - 1 teaching class) 
Assignments and/or individual/group independent work under the observation of the lecturer :( Total - 1 teaching class and 30’).



The main learning issues  

- Introduction to copyright;
- The legal basis of copyright;
- The concept of work and its kinds;
- The meaning of originality;
- International legislation on the copyright; 
- The historical development of the Albanian legislation on copyright;
- Original dramatic, literary, musical and artistic works. Literary works;
- Dramatic work;
- Musical works; Commission Recommendation 2005/737/EC, 18 May 2005 on collective cross-border management of copyright and related rights for legitimate online music services; 
- Artistic works; artistic handicraft work; entrepreneur’s rights; voice recording; 
- Movies; television and radio transmissions; cable transmission; typographical activities; practical caseik.  

Self-study questions

1. Can animals be considered authors when drawing?
2. Can children be considered authors?
3. Can programmed computers or robots to draw or to write a new work or to reproduce an existing work be considered as authors?
4. Can be continued the protection from copyright of a character, if the works that describe those characters have lost the protection of copyright?
5. Do creators enjoy rights? 
6. Do the derived works have originality?
7. Can there be two or more derived works based on the same original work?
8. How is compensated the damage caused by a robot that is programmed to make the housework?


Exercises, debates, independent work group 

1. Discussions, debates, exercises and oral presentation on topic:

- Does the character of a work enjoy a special protection of copyright, aside the work? 
Explore the character of Sherlock Holmes.

- Analyze the Article 3 of the law on copyright. How do you understand its content? 

“The meaning of copyright and of the rights related to them:
1. Copyright belongs by nature to the natural person, who has produced the work. 
2. The rights of interpreters and/or executioners belong by nature to the natural person, who has produced the interpretation and/or execution of the literary& artistic creation or folklore habits. 
3. The holder of the other rights related to them may be every natural or legal person unless is specified differently by the law. 
4. The copyright and the rights related to it may be restricted against the will of their holder only in the conditions and according to the manner regulated by the law.” 

Exercises, oral debates 

Watch the following videos and note the possible points for discussion, being concentrated specifically on the report between the author, the owner, the creator, interpreter, cameraman, etc. 

- https://www.youtube.com/watch?v=y8O9vuH3wB4
- https://www.youtube.com/watch?v=uypIj_BYzAw      
- http://www.independent.co.uk/news/world/europe/meet-juuso-the-painting-brown-bear-finlands-next-biggest-export-a6720781.html
- https://www.youtube.com/watch?v=A4dQIuD6xbA 
- https://www.youtube.com/watch?v=GrEttzMCneo


Judicial practice 

Casus no. 1

In the civil case with plaintiff R.P and defendant the journal “Albanian Observer” is required the stay of the violation of copyright and the obligation of non-repetition, as well as the reward to compensate the damage caused because of the reproduction and alteration of the other’s work without authorization, in the amount of 10 000 $.

From the judicial investigation resulted that the plaintiff is a child, who had drawn on a paper chocolate a picture named “8 heads”.

This picture has participated in a child competition organized by UNICEF and the presented pictured were published in an album. The incomes derived from the sale of the album went for charity.

In the album are not written the names of the authors and the defendant did not know who had done the work.

The defendant has published it only once in her journal no. 10 (1999) n the cover with the view of a picture of the plaintiff of “8 heads” duplicated under the title “Sinking back” that represents the image of the picture in water or in the mirror. 

According to the journal this action was not repeated any more. The defendant claims that the violation has stayed since October 1999.  

Questions on the casus 

1. Does the non-writing of the name of the author in a work cause automatically moral damage? 

Casus no. 2

In the case M.S v. Ministry of Culture, Youth and Sports and Opera & Ballet Theatre with object the compensation of the damage caused by the usage of the artistic rights in the amount of  2 000 000 lekë, results that M.S has prepared the libretto of opera Dhoma, under the play No Exit  of Jean-Paul Sartre. 

E.D, composer, has won a project of the Ministry of Culture, Youth and Sports and the Ministry with order no. 305, date 18.10.2004 has  decided to support financially the play of the opera on the scene. The Ministry of Culture, Youth and Sports has sent a paper and has done the relevant agreement with the Opera & Ballet Theatre.

E.D negotiates with the plaintiff for her to undertake the preparation of libretto. Each party fulfills the obligations up to the moment when the play comes to the scene. 

After some shows, the author of libretto asks the accomplishment of economical and property rights deriving by copyright, addressing initially to the OBT, but it refuses claiming that this obligation weighs on the Ministry of Culture, Youth and Sports.

Questions on the casus 

1. Construct the scheme of parties combined in this case of practice.
2. Are we facing a collective work and how can be protected the rights of participants in such a work?
3. What is the report of the administrative contract with law on copyright?





Topic 1:	Important matters of copyright (continuation)	3 classes 

Week 2:		The structure of teaching organization

Presentation by the lecturer: 30 minutes
Discussions, debates, exercises : (Total - 1 teaching class) 
Assignments and/or individual/group independent work under the observation of the lecturer :( Total - 1 teaching class and 30’).

Methodology: Power Point presentation, case studies, works in groups, debates.
Presentation by the lecturer: 20 minutes
Assignments and/or individual/group independent work under the observation of the lecturer :( Total - 1 teaching class).


The main learning issues  

- The right of the identification of the author-owner; 
- Authorship and ownership, the meaning of property law; 
- The duration of the protection of copyright. Directive 2006/116/EC of the European Parliament and of the Council of 12 December 2006 on the term of protection of copyright and certain related rights.
- The right to oppose the unfair usage, integrity;
- Moral and economic rights;
- False attribution;
- Acceptance and resignation;
- The meaning/understanding of moral & economical rights; 
- Communication from the Commission on the Management of Copyright and Related Rights in the Internal Market of 16 April 2004; 
- The differentiation between them;
- Restrictions of the economical right.  

Self-study questions

1. What is the meaning of the originality in a new creation and in the attempts to adapt an existing work?
2. How to you understand that the author demonstrates the investment of a level of creative work in the final product?
3. Analyze the so-called Copyright Sweat Theory and the so-called Theory of originality and the combination between them 
4. See the photo of Vaçe Zela in her funeral placed by the Ministry of Culture on the Opera & Ballet Theatre and analyze if there is any violation of the right of photographer for unauthorized reproduction?
5. Is the multi-reproduction of musical CD’s, movie videos for family usage a violation of copyright? Is it a violation in the case of at least 10 persons?

Exercises, debates, independent work group 

1. Analyze the case of the usage of phonotheque archives, of phonotheque of RTVSH, for reproduction, orchestration, adaptation and share of 100 songs of the century.
2. Are used legally under the intellectual law photos painted for cards, phone cards, or plane tickets?


Judicial practice 

Casus no. 1

- In the case Albanian Franciscan Province vs. Gjergj Fishta publishing house, results that the defendant has published the complete work of Father Gjergj Fishta thinking that it is a public domain considering it a correct usage.
- Father Gjergj Fishta died in 1940.
- On 08.12.1890, Father Gjergj Fishta has accepted the Constitution of Friars Minor, in which respect he has declared that he gives up the good he possesses or is going to possess in the favour of the injured accuser. He has not left a will. 
- According to the formulation of the oath, the Franciscan Province is the owner of copyright of the author Father Gjergj Fishta.
- In 1997 this formulation has changed in Italy, becoming obligatory the will before the religious swear.

Questions on the casus 

1. What kind of juridical action is the formulation of the oath for the swearing in a religious faith? 
2. Is this juridical action valid? Analyze the presentation of the will.
3. What are the differences between the will and the testament?
4. Is there any violation in the work reproduction?  

Casus no. 2

- In the civil case Skënderbeg Books publishing house - Albanian Literary Agency “Scanderbeg” book & Web publishing ltd., vs. S.N with object: The stay of the abuse of the violation of copyright, results that:
- The plaintiff has gained the right of translation in Albanian of the book The Pianist in Albanian and Albanian-speaking territories in the region;
- In the annual book fair is launched in the market a parallel edition of the book  The Pianist  without the permission of the Nobel prize winner author (2004) Elfriede Jelinwk orof any agency or subject that represents her interests;
- The book translated without permission has a price equal to half the price of the work published by the plaintiff and has a quality that is out of the standard required by the author.



Questions on the casus 

1. Which rights have been violated? 
2. What is the nature of the right of the translation of a work? What is the procedure of receiving the permission for translation? 
3. Is enough that the translation without permission is of proper?
4. How is calculated the measure of the damage caused by the violation of economical rights?
5. What would be the questions you would do to the expert?

Literature for the first topic 

Doctrine

Semini, M., The copyright in Albania, Scanderbeg Books, Tirana, 2009.
Muller, Arthur. R., Davis, Michael H. “Intellectual Property”, West Publishing Company, 1991, P. O. BOX 64526. 
Mandro, A., Roman law, 1st edition, Aferdita publishing house, Tirana, 1998.
Civil law, by different authors, such as: A. Nuni, J. Latifi, Rustem Gjata, Valentina Kondili, (Tirana).
Civil law, a text approved by the Faculty of Justice, UT. 
Shehu, A., Ownership, Libri Universitar publishing house Tirana, 1998.
Kondili, V., Property law, Tirana, 2007.
Nuni, A., Property law, Tirana. 
Semini, M., The law of obligations and contracts, Scanderbeg Book publishing house, Tirana, 2016.
Obligations and general contracts, Luarasi publishing house, published under the original version of 1932.


Albanian legislation 

Constitution of the Republic of Albania.
Civil Code, 1929.
Civil Code, 1981.
Law no. 8410, on public and private radio and television in the Republic of Albania.
Law no.8585, date 15.03.2000, on the adherence of the Republic of Albania in the Convention for the Protection of Producers of Phonograms against unauthorized duplication of their Phonograms. 
VCM no.309, date 13.06.2000, Contractor parties in contracts with associations of authors, on the usage of artistic ownership, has to respect the following tariffs … .”
Provisions of law no. 9901, date 14.04.2008, on traders and trade associations.
VCM no.537, date 01.08.2007. 



International legal acts 

Directive 2008/52/EC of the European Parliament and of the Council of 21 May 2008.
Regulation (EC) No. 864/2007 of the European Parliament and of the Council of 11 July 2007 on the law applicable to non-contractual obligations, with 11 rules on prescription.
Directive 2001/29/EC of the European Parliament and of the Council of 22 May 2001 on the harmonization of certain aspects of copyright and related rights in the information society.
The Constitution of the United States of America.
 http://www.wipo.int/wipo_magazinw/en/2007/02/article_001.html


Albanian judicial judgments 

Judgment no. 1030, date 23.03.2001, of the First Instance Court of Tirana.
Judgment no. 943, date 03.03.2004, of the First Instance Court of Tirana.
Judgment no. 4151, date 25.09.2005, of the First Instance Court of Tirana. 
Judgment no. 4468, date 10.07.1995, of the First Instance Court of Tirana.
Judgment no. 86, date 03.02.1999, of the Appeal Court of Tirana.
Judgment no. 712, date 10.02.2006, of the First Instance Court of Tirana.
Judgment no. 545, date 04.05.2006, of the Civil College of the High Court.
Extracts from the UNESCO Convention.
Judgment no. 1867, date 09.12.2003, of the Civil College of the High Court.
Judgment no. 2336, date 21.06.2001, of the First Instance Court of Tirana. 
Judgment no. 555, date 03.05.2002, of the Appeal Court of Tirana. 
Judgment no. 839, date 03.03.2003, of the First Instance Court of Tirana.
Judgment no. 2822, date 23.07.2001, of the First Instance Court of Tirana, that has decided to accept the lawsuit,  the First Instance Court of Tirana with judgment no. 1094, date 09.10.2001 has decide to leave into force the judgment of the first instance court.
Judgment no., date 13.02.2003, of the Civil College of the High Court. 
Judgment no. 1478, date 08.04.2003, of the First Instance Court of Tirana. 
Judgment no. 5264, date 10.10.2006, of the First Instance Court of Tirana.
Judgment no. 1301, date 24.06.2004, of the Civil College of the High Court. 
Judgment no. 5634, date 30.12.2003, of the First Instance Court of Tirana. 
Judgment no. 1527, date 23.12.2004, of the Appeal Court of Tirana.
Judgment no. 309, date 23.02.2006, of the Civil College of the High Court. 
Judgment no. 3280, date 14.07.2003, of the First Instance Court of Tirana.
Judgment no. 165, date 20.02.2003, of the First Instance Court of Tirana. 
Judgment no. 2613, date 10.06.2003, of the First Instance Court of Tirana.
Judgment no. 1268, date 27.03.2003, of the First Instance Court of Tirana.
Judgment no. 2430, date 02.06.2003, of the First Instance Court of Tirana. 
Judgment no.286, date 26.01.2005, of the First Instance Court of Tirana.
Judgment no. 394, date 10.01.2002, of the First Instance Court of Tirana.
Judgment no. 1030, date 23.03.2001, of the First Instance Court of Tirana.
 Judgment no. 1093, date 10.11.2001, of the Appeal Court of Tirana.
Judgment no. 943, date 03.03.2004, of the First Instance Court of Tirana.
Judgment no. 2312, date 13.07.1999, of the United Colleges of the High Court 
Judgment no. 212, date 05.02.1998, of the Civil College of the Cassation Court. 
Judgment no. 1339, date 24.12.1999, of the Commercial College of the High Court.

International judicial judgments

European Commission of Human Rights, 15 January 1997, Case 30262/96. 
Judgment no. 692, date 14.02.2005, of the First Instance Court of Tirana. 
Royal Court of Justice, UK, Case No. HC04C03092; (2006) EWHC 719 (Ch).
Lanham Act (Title 15, Chapter 22 of the USA Code) Section 43(a)(1)(B), 15 USCA §§ 1051 et seq. 
Cases of the Court of Appeal, Court of Appeals for the Fifth Circuit. 
Frost Belt Int'l recording Enter., Inc. v. Cold Chilling' Records 758 F. supp. 131, 137 n.12 (SDNY.1990).
BancTraining video Sys v. First Am. Corp., No. 91-5340, 1992 WL 42345 at *5 n.3 (6th Cir March 3, 1992).
Craft v. Kobler, 667 F. Supp. 120, 125 (SDNY 1987).
Engireering Dynamics, Inc. v. Structure Software, Inc. (5th Circuit 1994), (982 F. 2d at 710).
U.S. 9th Circuit Court of Appeals, case no. 05-35609, Decided: April 30, 2007.
Judgment of the Supreme Court of the United States, Williams & Wilkins, (1970).
Kalem Co. v. Harper Brothers, 222 U.S.55.
153 F.3d 82, Docket No. 97-7498, United States Court of Appeals for the Second Circuit. 
The Second Circuit has recently turned back this judgment with the judgment 2007 WL 1598057, (2nd Cir 5/6/2007), requiring that the District Court make a complete analysis of the fair usage before coming in the conclusion that the application of this judgment would be in opposition with the public policy  of New York.
Gordon v. Nextel Communication (6th Circuit, Oct 6, 2003)6th Circuit Court. 
Judgment of the District Court of Amsterdam, 19 January 1994. 
Court Judgment, 2nd Circuit Court of Appeals, 1997,105 F. 3d 841, 847. 
9th Circuit Court of Appeals (7 April 2003). 204 F. Supp. 2d 1244, 1256 (C.D. Cal. 2002).
351 F. 3d 46, 56 (2nd Cir. 2003), 2nd Circuit Court of Appeals (Dec 3, 2003).
The Appeal Court of Amsterdam, 08 July 1999.

Topic 2: Violation of copyright	(3 classes)

Course description

In this topic will be elaborated the manner of how a derived work respects the copyright of the original work, if there is a report between the quantity or the % of borrowing from another work, so that not to be considered a violation, will be specifically prohibited to consolidate to magistrates the concepts of the economical impact of borrowing and the non-economical impact of borrowing in the case of derived works. 

One of the aspects that will be analyzed will be that related to works that are placed in public spaces and if can adapt works of public domain. The duration of the protection of copyright and the fair usage of an existing work by a new creator is a matter that creates problematic in the judicial practice, so it will have a special space for discussions and debates in the auditorium. The ways of the protection of copyright will be given in the criminal &civil points of view, considering specifically the international acts related to the protection from violence and national&international jurisprudence. 

Week 3:		The structure of teaching organization

Presentation by the lecturer: 30 minutes 
Discussions, debates, exercises : (Total - 1 teaching class) 
Assignments and/or individual/group independent work under the observation of the lecturer :( Total - 1 teaching class and 30’).

Methodology: Power Point presentation, case studies, works in groups, debates.
Presentation by the lecturer: 20 minutes
Assignments and/or individual/group independent work under the observation of the lecturer :( Total - 1 teaching class).

The main learning issues  

- The duration of the protection of copyright; 
- The protection of copyright; 
- Computer programs and EU legislation; Directive 2001/29/EC of the European Parliament and of the Council of 22 May 2001 on the harmonization of certain aspects of copyright and related rights in the information society;
- Directive 2009/24/EC of the European Parliament and of the Council of 23 April 2009 on the legal protection of computer programs;
- Authorization or acceptance by the owner;
- Public interest;
- Fair treatment; 
- Private research and study; 
- Review and criticism; 
- Incidental involvement – case of practice. 


Self-study questions

1. What do you think? How has to be the amount or the percentage of borrowing from other works so that not to be considered a violation?
2. How do you understand the terms? 
-  Economical impact of borrowing; &
- Non-economical impact of borrowing, in the case of derived works?
3. How is the amount of adaption for works of public domain?
4. When a work is a domain public? Analyze the case of monuments established in public spaces. Which are the procedures of their selection and emplacement?





Exercises, debates, independent work group 

1. Analyze the case of conflicts related to the original work The Diary of Anne Frank and the works derived, created by it? Is this work a public domain?
2. Analyze the case of conflicts related to the original work of Romeo and Juliet  and the works derived, created by it? Is this work a public domain?  

Judicial practice 

First casus

- In the case N.T vs. Edisud ltd., Association, (“Gazeta Shqiptare”), with object  “compensation of honor and personality for the violation of moral and economical rights” because of the publishing of the work Turpi in the annex Milosao of this newspaper through quotations and selections, under contemptuous and discrediting opinions on the author.
- On dates 20.06.2004 and 18.07.2004 are published parts of the novel of the plaintiff in the section Recycle Bin.
- The plaintiff wrote a letter to the editor-in-chief of the newspaper, but in the answer published publicly in the newspaper from the first up to the fourth page the novel Turpi is considered as a theft of the novel Thikat by Ernest Koliqi, while the novel Thikat of the plaintiff as an apology for the State Intelligence, expressing even personal accusations for the author.
- The plaintiff party was defended with the argument that in press pages may be published criticisms and comments on literary works.   

Questions on the casus 

1. Is there any moral damage when is denigrated the figure of the author or when is violated the image of the work?
2. How to understand the term literary criticism? Can we violate the honor and the dignity of the author or of a work under the cover of literary or scientific criticism? 
3. Can do literary or scientific criticism anyone of good will and desire to analyze or this has to be done by a professional literary critic? 
 

Second casus

- In the case Arba Editions ltd., vs. Albtelekom ltd., third person A.B with lawsuit object the damage compensation, we have a lawsuit file by the Association Arba Editions ltd., vs. Albtelekom ltd., with object “compensation of property and non-property damage”.
- The defendant has reproduced on phone cards that he sells for the public, the views of cards reproduced by the plaintiff, whose reproduction is prohibited. 
- While, the third person, as a secondary intervener, on the basis of the Article 191 of the CCP has filed to the court the same claim.
- if the third person requires compensation because of the violation of the moral right of the author, then he/she can be legitimated as the main intervener, accusing separately the defendant Albtelekom ltd., and by diverting the plaintiff in this suit, since this is his/her exclusive and non-transferable right recognized to him/her by the above mentioned law. It is obliged the defendant party Albtelekom ltd., to compensate the damage to the plaintiff Arba Editions ltd., in the amount of  2.065.795 lekë and is obliged the defendant party Albtelekom ltd., to compensate the damage to the third person  A.B in the amount of  2.160.000 lekë.     

Questions on the casus 

1. Can a third person require compensation for the violation of the moral right of the author, in the case when he/she has transferred his/her rights of the protection of copyright to an agency?


Literature for the second topic 


Doctrine

Semini, M., The copyright in Albania, Scanderbeg Books, Tirana, 2009.
Muller, Arthur. R., Davis, Michael H. “Intellectual Property”, West Publishing Company, 1991, P. O. BOX 64526. 
Mandro, A., Roman law, 1st edition, Aferdita publishing house, Tirana, 1998.
Civil law, by different authors, such as: A. Nuni, J. Latifi, Rustem Gjata, Valentina Kondili, (Tirana).
Civil law, a text approved by the Faculty of Justice, UT. 
Shehu, A., Ownership, Libri Universitar publishing house Tirana, 1998.
Kondili, V., Property law, Tirana, 2007.
Nuni, A., Property law, Tirana. 
Semini, M., The law of obligations and contracts, Scanderbeg Book publishing house, Tirana, 2016.
Obligations and general contracts, Luarasi publishing house, published under the original version of 1932.

Albanian legislation 

Constitution of the Republic of Albania.
Civil Code, 1929.
Civil Code, 1981.
Law no. 8410, on public and private radio and television in the Republic of Albania.
 Law no.8585, date 15.03.2000, on the adherence of the Republic of Albania in the Convention for the Protection of Producers of Phonograms against unauthorized duplication of their Phonograms. 
VCM no.309, date 13.06.2000, Contractor parties in contracts with associations of authors, on the usage of artistic ownership, has to respect the following tariffs ….”




International legal acts 

Directive 2008/52/EC of the European Parliament and of the Council of 21 May 2008.
Regulation (EC) No. 864/2007 of the European Parliament and of the Council of 11 July 2007 on the law applicable to non-contractual obligations, with 11 rules on prescription.
Directive 2001/29/EC of the European Parliament and of the Council of 22 May 2001 on the harmonisation of certain aspects of copyright and related rights in the information society.
The Constitution of the United States of America.
 http://www.wipo.int/wipo_magazinw/en/2007/02/article_001.html

Albanian judicial judgments 

Judgment no. 712, date 10.02.2006, of the First Instance Court of Tirana.
Judgment no. 545, date 04.05.2006, of the Civil College of the High Court.
Judgment no. 1867, date 09.12.2003, of the Civil College of the High Court.
Judgment no. 943, date 03.03.2004, of the First Instance Court of Tirana.
Judgment no. 4151, date 25.01.2005, of the First Instance Court of Tirana. 
Judgment no. 839, date 03.03.2003, of the First Instance Court of Tirana.
Judgment no., date 13.02.2003, of the Civil College of the High Court. 
Judgment no. 1478, date 08.04.2003, of the First Instance Court of Tirana. 
Judgment no. 5264, date 10.10.2006, of the First Instance Court of Tirana. 
Judgment no. 1301, date 24.06.2004, of the Civil College of the High Court. 
Judgment no. 5634, date 30.12.2003, of the First Instance Court of Tirana. 
Judgment no. 1527, date 23.12.2004, of the Appeal Court of Tirana.
Judgment no. 309, date 23.2.2006, of the Civil College of the High Court. 
Judgment no. 3280, date 14.07.2003, of the First Instance Court of Tirana.
Judgment no. 943, date 03.03.2004, of the First Instance Court of Tirana.

International judicial judgments

Craft v. Kobler, 667 F. Supp. 120, 125 (SDNY 1987).
Engireering Dynamics, Inc. v. Structure Software, Inc. (5th Circuit 1994), (982 F. 2d at 710).
U.S. 9th Circuit Court of Appeals, case no. 05-35609, decided: April 30, 2007.
Judgment of the Supreme Court of the United States, Williams & Wilkins, (1970).
Kalem Co. v. Harper Brothers, 222 U.S.55.
153 F.3d 82, Docket No. 97-7498, United States Court of Appeals for the Second Circuit. 
The Second Circuit has recently turned back this judgment with the judgment 2007 WL 1598057, (2nd Cir 5/6/2007), requiring that the District Court make a complete analysis of the fair usage before coming in the conclusion that the application of this judgment would be in opposition with the public policy  of New York.
Gordon v. Nextel Communication (6th Circuit, Oct 6, 2003)6th Circuit Court. 
Judgment of the District Court of Amsterdam, 19 January 1994. 



Topic 3: EU jurisprudence and international conventions	3 classes

The third topic will elaborate the international acts where has adhered Albania and that are part of national legislation for the Albanian courts. 

In this analysis may be mentioned as follows: 

The Declaration of the Rights of Man and of the Citizen; 
The founding convention of  OMPIT and UNESCO, (1967); 
Berne Convention for the Protection of Literary and Artistic Works.

All these are considered as the most antique and the most important instruments for the international regulation of copyright, and of other intellectual works. 

Paris Convention that classified translations as the type of works that enjoy the same protection as the original work, as photographic works, as a sub-division of works in the field of cinematography; 

Berlin Act that added the list of works protected by the legislation on copyright with choreographic works, pantomimes, where was sanctioned, as and important and exclusive right, the right of the recording of a musical work; 

Berne Additional Protocol, (1914), that sanctioned that there is a difference between countries that are part of the convention and of other countries, as regards the protection of copyright; 

Brussels Act,(1948), that adds in the list of works, the industrial designs, as well as every model of commercial character, as well as in the rank of rights, the right to make public recitals, where was recognized definitively the right of the adoption or adaption of a work by the author, as well as the copyright, to prohibit every change in his/her work; 

Stockholm Act, (1967), that brought a new era in the development of copyright, because the society was confronting great technological developments; 

Paris Act, (1971), that was concentrated on two important concepts:
The concept of the author; & 
The concept of the work;

Madrid Convention, (1979),  and specifically the fiscal problem and the incomes derived from the exercise of the property rights of the author that are among the undertaken problems, to be analyzed by the Madrid Convention, (1979), because in the European system, fiscal obligation attacks the same incomes of copyright, either in the country of the use of the invention done by the author, or in the country of the source of such a creation or in the country of origin; &  
The Rome Convention, (1961), with object the protection of artists, of interpreters or executioners, of Producers of Phonograms and Broadcasting Organizations.

Week 4:		The structure of teaching organization

Presentation by the lecturer : 30 minutes
Discussions, debates, exercises : (Total - 1 teaching class)
Assignments and/or individual/group independent work under the observation of the lecturer :( Total - 1 teaching class and 30’).

Methodology: Power Point presentation, case studies, works in groups, debates.
Presentation by the lecturer: 20 minutes
Assignments and/or individual/group independent work under the observation of the lecturer :( Total - 1 teaching class).



The main learning issues  

- Fair usage and the restriction of economical in the international market;
- Works that are considered public domain, in public spaces or on the internet;
- The European Court of Human Rights and the combination of copyright in the case of photos and videos of private life;
- Computer programs and EU legislation; Directive 2001/29/EC of the European Parliament and of the Council of 22 May 2001 on the harmonization of certain aspects of copyright and related rights in the information society;
- Directive 2009/24/EC of the European Parliament and of the Council of 23 April 2009 on the legal protection of computer programs;
- Social media and damages caused from it in the cases of publications of works without permission and of the damage of the image of different subjects. 

Self-study questions

1. Make a list of some of the cases of the reproduction without permission and show which their position in the international judicial practice is.
2. Is there any violation of the image of the work in the case of Mandela Statue, where some sculptors have imposed a rabbit image inside the ear?



Exercises, debates, independent work group

1. Make an analysis of the ECtHR cases related to social media and public interest for the protection of personal data. 
2. Make an analysis of the ECtHR cases related to social media and the language of hate.   



Judicial practice 

- The case James W. Newton vs.  Michael Diamond, (the Beastie Boys). 

The musical group Beastie Boys used a musical piece of a vocal recording protected by copyright and composed by James Newton. The musical piece was a sequence of 6 seconds and three musical notes that was repeated in continuity in the song of Beastie Boys. 
- They had obtained the license from ECM Records, (the company that had done the recording) and that had authorized them to use the sequence of the recording. 
- However they had not obtained a license by the composer of that musical creation. 
- De minimis theory derives from legal maxim “De minimis non curat lex”, as a theory that has resisted time and that is applied almost in all areas of law, Copyright infringement/access to the work. 
	
Literature and study materials

The complete literature of the course and study materials that are essential for the study are listed in this section.  

Doctrine

Semini, M., The copyright in Albania, Scanderbeg Books, Tirana, 2009.
Muller, Arthur. R., Davis, Michael H. “Intellectual Property”, West Publishing Company, 1991, P. O. BOX 64526. 
Mandro, A., Roman law, 1st edition, Aferdita publishing house, Tirana, 1998.
Civil law, by different authors, such as: A. Nuni, J. Latifi, Rustem Gjata, Valentina Kondili, Tirana.
Civil law, a text approved by the Faculty of Justice, UT. 
Shehu, A., Ownership, Libri Universitar publishing housem Tirana, 1998.
Kondili, V., Property law, (Tirana), 2007.
Nuni, A., Property law, Tirana. 
Semini, M., The law of obligations and contracts, Scanderbeg Book publishing house, Tirana, 2016.
Obligations and general contracts, Luarasi publishing house, published under the original version of 1932.

Albanian legislation 

Constitution of the Republic of Albania.
Civil Code, 1929.
Civil Code, 1981.
Law no. 8410, on public and private radio and television in the Republic of Albania.
Law no.8585, date 15.03.2000, on the adherence of the Republic of Albania in the Convention for the Protection of Producers of Phonograms against unauthorized duplication of their Phonograms. 
VCM no.309, date 13.06.2000, Contractor parties in contracts with associations of authors, on the usage of artistic ownership, has to respect the following tariffs … .”
Provisions of law no. 9901, date 14.04.2008, on traders and trade associations.
VCM no.537, date 01.08.2007.    

International legal acts 

Directive 2008/52/EC of the European Parliament and of the Council of 21 May 2008.
Regulation (EC) No. 864/2007 of the European Parliament and of the Council of 11 July 2007 on the law applicable to non-contractual obligations, with 11 rules on prescription.
Directive 2001/29/EC of the European Parliament and of the Council of 22 May 2001 on the harmonization of certain aspects of copyright and related rights in the information society.
The Constitution of the United States of America.
http://www.wipo.int/wipo_magazinw/en/2007/02/article_001.html 

Albanian judicial judgments 

Judgment no. 1030, date 23.03.2001, of the First Instance Court of Tirana.
Judgment no. 943, date 03.03.2004, of the First Instance Court of Tirana.
 Judgment no. 4151, date 25.09.2005, of the First Instance Court of Tirana. 
Judgment no. 4468, date 10.07.1995, of the First Instance Court of Tirana.
Judgment no. 86, date 03.02.1999, of the Appeal Court of Tirana.
Judgment no. 712, date 10.02.2006, of the First Instance Court of Tirana.
Judgment no. 545, date 04.05.2006, of the Civil College of the High Court.
Extracts from the UNESCO Convention.
Judgment no. 1867, date 09.12.2003, of the Civil College of the High Court.
Judgment no. 2336, date 21.06.2001, of the First Instance Court of Tirana. 
Judgment no. 555, date 03.05.2002, of the Appeal Court of Tirana. 
Judgment no. 839, date 03.03.2003, of the First Instance Court of Tirana.
Judgment no. 2822, date 23.07.2001, of the First Instance Court of Tirana, that has decided to accept the lawsuit,  the First Instance Court of Tirana with judgment no. 1094, date 09.10.2001 has decide to leave into force the judgment of the first instance court.
Judgment no., date 13.02.2003, of the Civil College of the High Court. 
Judgment no. 1478, date 08.04.2003, of the First Instance Court of Tirana. 
Judgment no. 5264, date 10.10.2006, of the First Instance Court of Tirana.
Judgment no. 1301, date 24.06.2004, of the Civil College of the High Court. 
Judgment no. 5634, date 30.12.2003, of the First Instance Court of Tirana. 
Judgment no. 1527, date 23.12.2004, of the Appeal Court of Tirana.
Judgment no. 309, date 23.02.2006, of the Civil College of the High Court. 
Judgment no. 3280, date 14.07.2003, of the First Instance Court of Tirana.
Judgment no. 165, date 20.02.2003, of the First Instance Court of Tirana. 
Judgment no. 2613, date 10.06.2003, of the First Instance Court of Tirana.
Judgment no. 1268, date 27.03.2003, of the First Instance Court of Tirana.
Judgment no. 2430, date 02.06.2003, of the First Instance Court of Tirana. 
Judgment no.286, date 26.01.2005, of the First Instance Court of Tirana.
Judgment no. 394, date 10.01.2002, of the First Instance Court of Tirana.
 Judgment no. 1030, date 23.03.2001, of the First Instance Court of Tirana.
Judgment no. 1093, date 10.11.2001, of the Appeal Court of Tirana.
 Judgment no. 943, date 03.03.2004, of the First Instance Court of Tirana.
Judgment no. 2312, date 13.07.1999, of the United Colleges of the High Court 
Judgment no. 212, date 05.02.1998, of the Civil College of the Cassation Court. 
Judgment no. 1339, date 24.12.1999, of the Commercial College of the High Court.

International judicial judgments

European Commission of Human Rights, 15 January 1997, Case 30262/96. 
Judgment no. 692, date 14.02.2005, of the First Instance Court of Tirana. 
Royal Court of Justice, UK, Case No. HC04C03092; (2006) EWHC 719 (Ch).
Lanham Act (Title 15, Chapter 22 of the USA Code) Section 43(a)(1)(B), 15 USCA §§ 1051 et seq. 
Cases of the Court of Appeal, Court of Appeals for the Fifth Circuit. 
Frost Belt Int'l recording Enter., Inc. v. Cold Chilling' Records 758 F. supp. 131, 137 n.12 (SDNY.1990).
BancTraining video Sys v. First Am. Corp., No. 91-5340, 1992 WL 42345 at *5 n.3 (6th Cir March 3, 1992).
Craft v. Kobler, 667 F. Supp. 120, 125 (SDNY 1987).
Engireering Dynamics, Inc. v. Structure Software, Inc. (5th Circuit 1994), (982 F. 2d at 710).
U.S. 9th Circuit Court of Appeals, case no. 05-35609, Decided: April 30, 2007.
Judgment of the Supreme Court of the United States, Williams & Wilkins, (1970).
Kalem Co. v. Harper Brothers, 222 U.S.55.
153 F.3d 82, Docket No. 97-7498, United States Court of Appeals for the Second Circuit. 
The Second Circuit has recently turned back this judgment with the judgment 2007 WL 1598057, (2nd Cir 5/6/2007), requiring that the District Court make a complete analysis of the fair usage before coming in the conclusion that the application of this judgment would be in opposition with the public policy  of New York.
Gordon v. Nextel Communication (6th Circuit, Oct 6, 2003)6th Circuit Court. 
Judgment of the District Court of Amsterdam, 19 January 1994. 
Court Judgment, 2nd Circuit Court of Appeals, 1997,105 F. 3d 841, 847. 
9th Circuit Court of Appeals (7 April 2003). 204 F. Supp. 2d 1244, 1256 (C.D. Cal. 2002).
351 F. 3d 46, 56 (2nd Cir. 2003), 2nd Circuit Court of Appeals (Dec 3, 2003).
The Appeal Court of Amsterdam, 08 July 1999.

Topic 4: The meaning of patent  		 2 classes

		The structure of teaching organization

Presentation by the lecturer : 30 minutes
Discussions, debates, exercises : (Total - 1 teaching class) 
Assignments and/or individual/group independent work under the observation of the lecturer :( Total - 1 teaching class).

Methodology: Power Point presentation, case studies, works in groups, debates.
Presentation by the lecturer: 20 minutes
Assignments and/or individual/group independent work under the observation of the lecturer :( Total - 1 teaching class).


The main learning issues  

- Conditions of patentability, exclusions from patentability; 
- Subjects of patent, claims that define the object on which is required protection; 
- Procedure for the giving of patent examination of application for patent and the giving of patent; the effects of patent and their infringements; 
- The agreement of licensing; 
- Resignation from patent, the end, the abrogation of patent; 
- International applying under the Patent Cooperation Treaty (PCT), the enlargement of the effects of European patents; 
- Territorial effect on the issuing of patent under the European Patent Convention may be required by one or more contractor states;
- Acts considered a violation of the rights protected by the patent, the right to act against the violence; 
- A case of practice.  

Self-study questions

1. What is patent? 
2. How has to be the invention, so that to be protected the patent?
3. What provides a patent? 
4. Could Einstein patent his law E = mc2? Could Newton patent the law of gravity? How these rights are protected?
5. What are the rights of a patent owner?
6. Why patents are necessary? How is offered protection through patent?
7. Who issues patents?
8. Can be obtained protection from a patent in international rank?
9. Under the Paris Convention for the Protection of Industrial Property, can the heir file a statement where he/she claims for priority, because of the early filing of one or of more national or regional applications in the favour of any state that is party in the Convention? (Pursuant to, the analysis of the right of priority under the European Convention on patents.  
10. Does the patent have legal effects if within the 10-year term are not presented paper documents on the patentability of the invention?  

Exercises, debates, independent work group 

EXERCISE 

A.B has noticed the fact that existing products for the washing of teeth and of mouth are very expensive.
He takes different products of different trademarks and after making some experiments with them, creates a new product under the following method:
 - He uses absorbing material of carbon odor that is used before in the materials of the production of shoes to absorb unpleasant smells.
- He cuts 1 kg of this mixture, boils it in five liters of water under 100 grades C for two hours, half an hour before the ending of the time of two hours he adds to the liquid mixture the juice of five squeezed lemons to make the mixture pleasant.
- So, he creates a substance that is pleasant for the mouth, which removes unpleasant odor, but does not provide the necessary freshness presupposed to be provided by the solutions for the cleaning of teeth and mouth.
To achieve this, he buys sweet tablets of mint flavor of Polo trademark that are considered the best on the market. He adds to the prepared mixture half kilogram of mint, at the end of the period of mixture.
After leaving the substance to cool, drains it and puts it in the bottle.
The product is of low cost and may become a popular product.
The market demand for it is great. 

 Discussion

 - Can A.B apply for the patent?
- Are accomplished the legal requirements sot that the product may be patentable?
 - Is it important that the product is pleasing to consumers?
 - is it important that are used substances and products that have the trademark and the patent of another subject?
 - Will A.B obtain copyright from the patent?  

Judicial practice 

Casus no.1

The Cipla ltd., pharmaceutical company, with its representative branch in Albania Pigasos has applied to the Ministry of Health to be licensed for a medicament with high Olanzapine content since it imported produced and traded in general Olanzapine.
Eli Lilly Company is the owner of two patents that cover the solid Crystalline, registered on DPPI, Albania with no. 00060 and no. 00274.
Olanzapine is commercialized by this company abroad, including Albanian under the trademark ZYPREXA.

Questions on the casus 

1. Has Cipla ltd., pharmaceutical company violated any right deriving from industrial property?
2. If yes, where consists the violation?
3. Which will be the research Eli Lilly Company?
4. How would you act for the resolution of the case?



Casus no.2

Commissioner of Patents v. Rokt Pte Ltd [2020] FCAFC 86 
(Federal Court of Australia)

Rokt Pte Ltd Association during its activity claimed that had realized an invention, for which applied for the patent, on title, “A digital system and method of advertising.” 
The claimed invention included an advertising system based on a dynamic context that included initially the engagement with a computer user through the so-called an offer of engagement, and further, on the basis of preferences dictated in this way, the appearance of online advertisements that respond exactly to these preferences. 
After the administrative refusal to register the patent, the association addressed the case to the First Instance Court.   

The judgment of the First Instance Court 

The Court noted that we are in front of an invention, where the use of computer was an integral part, in the meaning that the invention itself consisted on the way how computer realized the prepared scheme. 

To come in this conclusion, the Court reasoned that if we are in front of an invention, it is a problem that belongs “exclusively to the fact” and for this purpose asked the opinion of two experts, who differed significantly from each-other. 
In conclusion, the Court decided to be with the opinion of the first expert, who concluded that, “a new invention that changed the computer by modifying its software, so that the computer could perform a function or a set of different functions, was effectively an improvement in the computer itself. In this meaning, we are before an improvement of computer technology … .”


 The Judgment of the Federal (Appeal) Court 

After the appeal to the Commissioner of Patent, the Federal Court analyzed these matters: 

Firstly, that the First Instance Court was wrong when had considered as an essentially fact matter the identification if we were before a patentable invention. Essentially, this is a case law and law interpretation. 

Secondly, the First Instance Court was wrong in the importance it attributed to the evaluation of one of the experts. While experts are important to explain technical concepts, the conclusion if we are before an invention, remains an exclusive prerogative of the Court. 

Finally, the achievement of the trade association consists on an instruction to apply a marketing scheme. The level of abstraction that this method expresses is simply a list of steps to be used in the application of a computer technology, for which exist largely well-known and well-understood functions. Essentially, here is in discussion a list of instructions of how to write soft wares. Even if it will be a new scheme, it does not become patentable simply because it can and has to be applied by using computer technologies. 
The language used and the required steps simply localize a scheme in computer technology, using already its well-known functions.   

Questions on the casus 

-Is patentable the innovation of Rokt Pte Ltd Association on title, “A digital system and method of advertising?” 
- How to identify the importance of the opinion of the expert in these cases that because of their nature require a very special knowledge in certain fields? 
- Does the conclusion in this case make difficult the patentability of digital inventions?
- Which is the decision-taking of the Federal Court? (The acceptance of the appeal or the acceptance of the application of Rokt Pte Ltd Association? 

 

Casus no 3

Apple Inc. vs Samsung Electronic Co, Ltd

Apple Inc. vs Samsung Electronic Co, Ltd was the first in a number of lawsuits under process between Apple Inc., and Samsung Electronics on the design of smart phones and tablet computers. 

Companies produced more than half of intelligent phones sold throughout the world from July 2012. In the spring of 2011, Apple started the judicial case vs. Samsung Electronics with a lawsuit for the infringement of patents. 

The judicial proceeding of Apple on patents of technology was known as "the wars for smarphone patents" – a judicial process in severe competition with the global market for mobile communications of the consumer. 

Up to the August of 2011, Apple and Samsung had under judgment 19 cases in nine countries. Up to October, legal divergences were enlarged in ten countries and up to July 2012, the two companies were involved in more than 50 lawsuits around the world, with billions of dollars of damages claimed by them. 

While Apple won a case in its favour in the USA, Samsung won a case in South Korea, Japan and United Kingdom. On 4 June 2013, Samsung won a restricted prohibition by the The United States International Trade Commission on the sale of some Apple products since the commission discovered that Apple had violated a patent of Samsung. 

On 6 December 2016, the Supreme Court of the United States decided 8-0 to abrogate the decision from the first judgment that gave to 400 million dollars and restitutes the case to the Federal Circuit Court to establish the correct legal standard "article of production", because is not only smartphone, but maybe the telephone box and the screen with which have to do the patents of design. 

The case involves an unclear statute that is not discussed by the High Court in half a century that gives protection for "patents of design", a kind of intellectual property. Apple had some patents of designs in the original iPhones, such as, the form of the outer view (black and rectangular with rounded corners) and the set of icons on the black screen. 
A jury came in the conclusion that models of Samsung mobile phones sold immediately after the issuing of original iPhones violated these patents of projection, and it gave to Apple all the profits that Samsung benefited by phones that violated these patents.

However, patents of design, cover only a small part of iPhones, that include hundreds if not thousands of electronical components, most of which are protected by the patents of services and maybe are not important for the outer view and impressions of the equipment, whose design is protected by patents. 

The issue under discussion

If Samsung has to pay all the profits deriving from phones that violate patents of design of Apple would be sufficient that Samsung could pay to Apple all the benefits attributed to the violated design? 
If the "article of production" is the phone itself or on the contrary is only the box of the phone and the screen with which have to do the patents of design.   

Literature on topic 4

Judgments of foreign courts on patents 

Judgment of the USA Supreme Court, Diamond v. Chakrabarty, (1980) 445 US 303, 100 S Ct 2204
Judgment of the Supreme Court of Canada, FREE WORLD TRUST v ELECTRO SANTE INC, 2000 SCC 66 wCanada]. 
Judgment of the Supreme Court of Netherlands, CFS BAKEL BV v STORK TITAN BV, AU6098, Supreme Court, C04/334HR wThe Netherlands]. 
PANDUIT CORP v STAHLIN BROS, 575 F2d 1152 wUSA], the Appeal Court of the United States of America. 
UNITED STATES v DUBILIER CONDENSER CORP, 289 US 178 (1933) wUSA], the USA Supreme Court. 
CANON IN v RECYCLE ASSIST C, LTD, w2006] JPIPHC 3 wJapan], the Supreme Court of Japan.


TERRITORIALITY

KODAK AG v JUMBO MARKT AG, Swiss Federal Court (First Division), Swiss Federal Supreme Court. 
DEEPSOUTH PACKING CO v LAITRAM CORP, 406 US 518 (1972) wUSA], the USA Supreme Court.
MICROSOFT CORP v AT&T CORP, 550 US (2007) wUSA], the USA Supreme Court.
GESELLSCHAFT FUR ANTRIEBSTECHNIK MBH & CO. KG v LAMELEN UND KUPPLUNGSBAU BETEILIGUNGS KG, Case C-4/03 (13 July 2006), the European Court of Justice.
BBS CASE, Japan Supreme Court, 1 July 1997, the Supreme Court of Japan. 

Types of patents 

ACTAVIS UK LTD v MERCK & CO INC, w2008] EWCA Civ 444, Court of Appeal (England and Wales). 

On the nature of the judicial process on patents 

GESELLSCHAFT FUR ANTRIEBSTECHNIK MBH & CO. KG v LAMELLEN UND KUPPLUNGSBAU BETEILIGUNGS KG, Case C-4/03 (13 July 2006), the European Court of Justice. 


The report between the technical specification of patent and the rights it defends

ELECTRIC AND MUSICAL INDUSTRIES LTD v LISSEN LTD, (1938) 56 RPC 23 wUK], Court of Appeal (England and Wales). 
The Patent Office of the United Kingdom, FELLOWS v THOMAS WILLIAM LENCH, (1917) 34 RPC 45 wUK]. 
SARTAS NO.1, (30 IPR 486) wAustralia], the Federal Court of Australia. 
RA-LIPASE CASE, Supreme Court of Japan, 8 March 1991. 
WELCH PERRIN CO PTY LTC v WORREL, w1960] HCA 91 wAustralia], the Federal Court of Australia. 

What is the violation of patent?

LEONARDIS v THETA DEVELOPMENTS, w2000] SASC 402 wAustralia], the Supreme Court of South Australia. 

The functioning of the protection offered by patent 

CUTTER 1, BGH, judgment of March 12, 2002 – X ZR 168/00 wGermany], The Federal Supreme Court.
FREE WORLD TRUST v ELECTRO SANTE INC, 2000 SCC 66 wCanada], the Supreme Court of Canada.
AZUKO PTY LTD v OLD DIGGER PTY LTD, w2001] FCA 1079 wAustralia], the Federal Court of Australia. 

Cases of the violation of patent 

RAUBENHEIMER v KREEPY KRAULY (PTY) LTD, 1987 (2) SA 660 (A) wSouth Africa], the South African Court of Appeal. 
The Patent Office of the United Kingdom. 
RODI AND WIENENBERGER AG v HENRY SHOWELL LTD, w1966] RPC 441 (CA) wUK].  


Interpretation and violation of patent 

QHIRLPOOL CORP v CAMCO INC, 2000 SCC 67 wCanada], the Supreme Court of Canada. 
SELERO (PTY) LTD v CHAUVIER, 1984 (1) SA 128 (A) wSouth Africa], the Supreme Court of Appeal.
STAUFFER CHEMICAL CO v SAFSAN, 1987 (2) SA 331 (A), the Supreme Court of Appeal. 
The Patent Office of the United Kingdom.
WENHAM GAS COMPANY LTD v THE CHAMPION GAS LAMP COMPANY, (1891) 9 RPC 49 wUK]. 
INCANDESCENT GAS LIGHT CO v DE MARE etc SYSTEM, 13 RPC 301 wUK]. 
IMPROVER CORPORATION v RAYMOND INDUSTRIAL LTD, w1990] HKCA 253 wHong-Kong].

Misinterpretation 

WHITE v DUNBAR, 119 US 47 (1886) wUSA], the USA Supreme Court. 
MONSANTO CO v MDB ANIMAL HEALTH (PTY) LTD, w2001] ZASCA 4 wSouth Africa], the Supreme Court of Appeal. 
YKK CORPORATION v OPTI PATENT, FORSCHUNGS UND FABRIKATIONS AG 
           BOARDS OF APPEAL OF THE EUROPEAN PATENT OFFICE, Case no T 0190/99 –   3.2.4. 
The Patent Office of the United Kingdom.
CLEVELAND GRAPHITE BRONZE CO v GLACIER METAL CO LTD, (1949) RPC 157 (CA) wUK].
Particia Loughlan “Patents: Breaking into the Loop” (1998) 20 Sydney Law Review 553. 


 Albanian legislation 

Constitution of the Republic of Albania.
Civil Code.
Criminal Code.  
 Law no.9947, date 07.07.2008, on intellectual property, amended.
Verdict of the Council of Ministers no.527, date 20.07.2016, on the approval of the National Strategy for the Intellectual Property, 2016–2020.
Verdict of the Council of Ministers no.1707, date 29.12.2008, on some amendments and additions to the verdict no.1707, date 29.12.2008, of the Council of Ministers, on the approval of regulation for the issuing of patents on innovations and models of usage, amended.
Verdict of the Council of Ministers no.618, date 7.9.2011, on some additions and amendments in the verdict no.1707, date 29.12.2008 of the Council of Ministers, on the approval of regulation for the issuing of patents on innovations and models of usage, amended.   
  

International agreements 

Laws on the adherence of the Republic of Albania in international agreements 

Budapest Treaty on the International Recognition of the Deposit of Microorganisms for the Purposes of Patent Procedure, 28 April 1977, amended on 26 September 1980. 
Law no.9031, date 20.03.2003, on the adherence of the Republic of Albania in the Budapest Treaty on the International Recognition of the Deposit of Microorganisms for the Purposes of Patent Procedure.
Strasbourg Agreement Concerning the International Patent Classification, 24 March 1971, amended on 28 September 1979. 
Law no. 9532, date 15.05.2006, on the adherence of the Republic of Albania in the Strasbourg Agreement Concerning the International Patent Classification, 1979.  
Agreement on the Patent Law Treaty, adopted at Geneva on June 1, 2000, no.10 180, date 29.10.2009, on the adherence of the Republic of Albania in the Agreement on the Patent Law Treaty of the World Intellectual Property Organization, (WIPO).
The European Patent Convention.
Law no.10 179, date 29.10.2009, on the adherence of the Republic of Albania in the European Patent Convention.  
The London Agreement on the application of Article 65 of the Convention on the Grant of European Patents. 
Law no. 118/2013, on the adherence of the Republic of Albania in the London Agreement on the application of Article 65 of the Convention on the Grant of European Patents. 

Doctrine 

A Casebook on the Enforcment of Intellectual Property Rights, World Intellectuall Property Organization, (WIPO 2018).
Case Law of the Boards of Appeal - European Patent Office.
Joint Recommendation Concerning Provisions on the Protection of Well-Known Marks.
The Trademark Manual of Examining Procedure, (U.S. Department of Commerce Patent and Trademark Office).
Commentary on marks and patents, "Loloçi" legal studio copyright. 
Dega, Fatos., Intellectual Property.
Paul Goldstein, Copyright, Patent, Trademark, and Related State Doctrines: Cases and Materials on the Law of Intellectual Property.
Patent, Copyright & Trademark: An Intellectual Property Desk Reference, Richard Stim, Broche editions, February 2009. 
WIPO-USPTO Academy on Enforcement of Intellectual Property Rights.


Albanian legislation 

Constitution of the Republic of Albania.
Civil Code, 1929.
Civil Code, 1981.
Decree no. 2490, date 22.07.1957, on marks of production and commerce, changed by decrees no. 3530, date 2.7.1962 and no. 4253, date 11.04.1967.
Law no.7819, date 27.04.1994, on intellectual property.
Law no. 8477, date 22.04.1999, on some additions and amendments in the law no. 7819.
Law no.9947, date 07.07.2008, on intellectual property, amended. 
VCM no. 1707, date 29.12.2008, on the approval of regulation for the issuing of patents on innovations and models of use.

Judicial judgments

Judgment no. 3695, date 06.05.2011, Schering Aktiengesellschaft v. The General Directory of Patents and Marks. 
Judgment of the Federal Court of Australia, 21.05.2020. 

Topic 5: The meaning of the trademark	2 classes

The structure of teaching organization

Presentation by the lecturer : 30 minutes
Discussions, debates, exercises : (Total - 1 teaching class) 
Assignments and/or individual/group independent work under the observation of the lecturer :( Total - 1 teaching class).

Methodology: Power Point presentation, case studies, works in groups, debates. 

Presentation by the lecturer: 20 minutes
Discussions, debates, oral exercises, or individual/group independent work under the observation of the lecturer :( Total - 1 teaching class).


The main learning issues  

- Signs that may be considered as marks; trademarks, service marks, collective marks; 
- The distinctive character; the capacity to be discerned, signs that may serve as trademarks, graphic presentations, colour marks, sound marks, form marks; 
-Recordable trademarks; property rights and registration; 
- Absolute causes for the refusal or abrogation of mark; relative causes for the refusal or abrogation of mark;  
- The effects of the registration of the mark; the obligation to use marks, the restriction of acceptance in silence;
- The transfer of the mark ownership, under the First Council Directive 89/104/EEC of 21 December 1988 to approximate the laws of the Member States relating to trade marks. 
- The right of priority, the opposition of a mark, the effects of the opposition of a mark; 
- Agreement of licensing, the registration of the right of the mortgage on a mark; 
- Resignation from registration, abrogation of the mark, devaluation of the mark;  
- The international application under the Patent Cooperation Treaty, the enlargement of the effects of European patents; 
- Acts that cause violation of the rights that are protected by the mark, the right to act against the violation; 
- Well-known marks, WIPO recommendations on the definitions if a trademark is famous;  
- A case of practice.   

Self-study questions

1. Is registered a sign as mark if it does not accomplish the criteria established in the Articles 142 -143 of the law on industrial property? What happens if the mark has obtained a distinctive character in the process of usage before the date of application? 
2. Does the mark serve as an indicator of origin by noting from where come the goods and products? 
3. Should a sign be capable to be presented graphically, to be able to discern the goods and services of an enterprise from those of other enterprises?
4. Should be used musical notes for the graphic presentation of a sound?
5. Which is the referring criterion to assess if at a trademark lacks the distinctive character?
6. Who has the burden of proof to show if a mark has gained a distinctive character, because of use?
 

Exercise 1
 
Observing the animated part TRADEMARK, published by the National Institute of the Defense of Competition and Intellectual Property Protection and the World Intellectual Property Organization, (WIPO publication no. 483(E) Geneve, Switzerland) discussed on the distinctive signs that show the source of goods and products: 
- What are the conditions so that signs may function as marks?
- Do the presented signs serve to the consumer to discern the source or the origin of marks and services?
- Can be identified marks/services produced by the owner of the mark, and consequently is he responsible for their quality? 
- Is it possible for the consumer in the reference of the mark to repeat the positive existence for another purchase, or to avoid it if it has been negative? 


Exercise 2

Watching Logo quiz discuss on the above mentioned matters.  
 
Judicial practice 

Casus no. 1

In 2014, Mr. Jean-NoeI Frydman, founder of the American company France.com, applied in the European Union Intellectual Property Office (EUIPO) for the registration of the visual sign as a trademark of the EU on the serive of advertisements, services that have to do with travels and publishings on internet: FRANCE.COM

France presented a notification of the opposition based on the trade mark of the EU that had registered in EUIPO in 2010:  France

EUIPO supported the opposition of France. Signs under discussion were very similar in general and covered identical or similar services, and could not be excluded an opportunity for confusion.

France.com claims for the annulment of the EUIPO decision, to the General Court.

The Court refuses the research of France.com.

The Court examines the analysis of EUIPO for the comparison of the signs under discussion and if exists the possibility of confusion. The Court sees the visual comparison of signs differently from EUIPO,considering the differences between their features and the general manner under which they are defined visually, the signs under discussion are considered as an entirety and are very little similar. 

From the phonetic point of view, the Court confirms the evaluation of  EUIPO that signs under discussion are said identically, because is not supposed that many consumers will refer to the sign of France.com with the word France  only, the abbreviation '.com' being percepted as a reference to an internet website. 

The Court notices, just like EUIPO, that signs under discussion are conceptually similar, since they transmit the same concept, (respectively: France, Eiffel Tower and the coulours of French flag), the presence of the element '.com' in the sign of France.com that have no resemblance if the signs are conceptually the same.


 Questions on the casus 

 - Do the marks France.com and France cover identical/similar services?
 - Do the marks have a high level of phonetic and conceptual similarity?
 - Exists the opportunity for confusion? 
 - Does the mark France have the right to oppose the registration of the mark France.com.?  
 
Casus no. 2

Case T-554/14 - Messi Cuccittini v EUIPO

- Lionel Messi can register his trademark MESSI for sportswear and equipments.

- ::) ::) The fame of the footballer opposes the visual & phonetic similarities between his own trademark and the trademark MASSI that belongs to a Spanish company.

- In August 2011, the footballer Lionel Andrés Messi Cuccittini claimed from the European Union Intellectual Property Office (EUIPO) to register the following EU mark, for sportwear and gymnastics, shoes and equipments: M E S S I

- In November 2011, Mr. Jaime Masferrer Coma presented a notification for the opposition of the registration of Mr. Messi trademark that claims for the existence of confusion with the words of the marks MASSI of the EU, registered for sportswear, shoes, bicycle helmets and gloves (the rights for those marks were transferred in May 2012 in the company J.M. –E.V. e hijos). 

- In 2013 EUIPO supported the opposition. Mr. Messi made an appeal to EUIPO against this decision. 

- In April 2014 EUIPO refused the application. EUIPO concluded that exists the possibility of confusion between marks. It considered that the marks under discussion were similar because their main elements, composed of the terms MASSI and MESSI, are almost identical visually and phonetically and that will be done a possible conceptual differentiation, where is proper, only by a part of the relevant public. 

- Not pleased by the judgment of EUIPO, Mr. Messi made an appeal to the General Court so that to be abrogated that decision. 

- The General Court annuls the decision of EUIPO. 

- The General Court first of all declares that marks under discussion have an average level of visual resemblance, since the main element of the mark Messi is extraordinarily similar with the word that is present in the trademark MASSI. 

- The General Court confirms the conclusion of EUIPO that marks under discussion are similar phonetically. On the contrary, the Court considers that EUIPO did a mistake in the conceptual comparison of marks. The Court states that is wrong to be considered that the reputation of Mr. Messi has to do with that part of the public that is interested for football and for sport in general. Mr. Messi is in fact, a well-known public figure that may be seen on television and on whom is regularly talked in the radio.

- Moreover, EUIPO had to examine if an important part of the relevant public has no chance to make a logical connection between the term Messi and the name of the famous footballer.

- Finally, the Court underlines that has to be considered the fact that the goods for which may exist the possibility of confusion, are especially, sport equipments and sportswear, even if they are not restricted in the area of football. There are no chances that an average consumer of those goods may not accompany directly, in the majority of cases, the term Messi with the name of the famous player of football. 

- Some consumers have never heard on Mr. Messi, and this is not going to be the typical case of the average consumer that buys sportswear or equipments. 

Questions on the casus 

- If the signs of the mark are similar, may the conceptual differences among them oppose the identified visual and phonetic resemblances? 
- A considerable part of the relevant public will connect the term Messi with the name of the famous football player and for this reason will it perceive the term Massi as conceptually different? 
- Is correct the conclusion of EUIPO that, “The level of resemblance between signs not quite high so that to accept the general public may believe that goods under discussion come from the same enterprise or, according to the case, from enterprises related to the economy? 
- Can the usage of the trademark MESSI for sportswear and gymnastics, equipments and sport instruments produce any possibility for confusion with the trademark MASSI by consumers?

Literature for topic 5

Albanian judicial practice 

Judgments of the Civil College of the High Court 

Judgment no. 295, date 27.05.2014, (LOWENBRAU AG, vs. NORGA ltd.,).  
Judgment no. 92, date 19.02.2015 (Global KEM vs. Depurcasa Albania ltd.,). 
Judgment no.505, date 09.12.2015 (Galina ltd., v. the General Directory of Patents and Marks & “Roal” ltd.,).  
Judgment no. 66, date 9.3.2016 (ARSENI ltd.,  vs. BAVARIA N.V., third party, the General Directory of Patents and Marks). 
Judgment no. 67, date 21.02.2017 (Red Bull GmbH v. the General Directory of Patents and Marks, Fresh ltd.,).  


Judgments of the Appeal Court 

Judgment no. 1618, date 21.06.2012, of the Appeal Court of Tirana (Bucher AG Langenthal vs KAPPA-OIL ltd., third party, the General Directory of Marks & Patents).
Judgment no. 86-2015-30, date 09.04.2015, of the Administrative Court of Appeal of Tirana. (Albion Group ltd., Association vs the General Directory of Marks & Patents). 
Judgment no. 86-2015-111, date 28.05.2015, the Administrative Court of Appeal of Tirana. (Budejovický Budvar n.p Association vs the General Directory of Marks & Patents) Appealing Board and Anheuser - Busch LLC Association) the Administrative Court of Appeal of Tirana).
Judgment no. 86-2016-1177, date 13.12.2016, the Administrative Court of Appeal of Tirana. 
Judgment no. 86-2017-1178, date 23.03.2017, the Administrative Court of Appeal of Tirana (Agro Fruit ltd., Association vs the General Directory of Marks & Patents).
Judgment no. 86-2017-2842, date 15.06.2017, the Administrative Court of Appeal of Tirana (Anheusen Busch LLC vs the General Directory of Marks & Patents) the Administrative Court of Appeal of Tirana). 
Judgment no. 80-2017-3011, date 06.07.2017, the Administrative Court of Appeal of Tirana. (Marka Royal Kinder) the Administrative Court of Appeal of Tirana. 
Judgment no. 86-2017-3779, date 07.09.2017, (Chipstar ltd., vs the General Directory of Marks & Patents) the Administrative Court of Appeal of Tirana. 
Judgment no. 86-2017-5006, date 09.11.2017, the Administrative Court of Appeal of Tirana (Lilly Drogerie d.o.o" Association vs the General Directory of Marks & Patents). 
Judgment no. 86-2018-721, date 19.02.2018, (Arseni ltd., vs the General Directory of Marks & Patents), the Administrative Court of Appeal of Tirana. 
Judgment no. 86-2018-1734, date 12.04.2018, (BAYERISCHER BRAUERBUND E.V vs the General Directory of Marks & Patents), the Administrative Court of Appeal of Tirana. 
Judgment no. 86-2018-1972, date 25.04.2018, the Administrative Court of Appeal of Tirana (Bios Line SPA vs the General Directory of Marks & Patents). 
Judgment no. 86-2018-4036, date 15.10.2018, (Bavaria N.V vs the General Directory of Marks & Patents), the Administrative Court of Appeal of Tirana.


Judgments of the First Instance Court of Tirana

Judgment no. 2174, date 23.03.2011 (Sino Albanian Industry (SAI) ltd., vs. the General Directory of Marks & Patents). 
Judgment no. 5796, date 01.07.2011 (MBA ltd., under the liquidation process, Fabbrica Italiana Accumulatori Motocarri Montechio (FIAMM)). 
Judgment no. 2453, date 15.03.2012 (Novartis AG vs. the General Directory of Marks & Patents, Tirana).
Judgment no. 12805, date 24.12.2012 (Redbull GMBH vs. Arseni ltd.,).
Judgment no. 6540, date 04.06.2014 (ELKA-S.A vs. the General Directory of Marks & Patents & ELLA-2012 ltd.,).
Judgment no. 3926, date 13.05.2015 (Teuta Durrës ltd.,  vs. Elledi ltd.,  third party, the General Directory of Marks & Patents).
Judgment no. 1383, date 27.02.2017 (Meggle Ag vs. Fast ltd.,).
Judgment no. 3427, date 24.04.2017 (Gold vs. Elledi Gold).
Judgment no. 3981, date 08.05.2017 (CHIPITA SA” SH.A vs. ELKA-SA ltd.)
Judgment no. 8217, date 06.10.2017 (Lilly Drogerie vs. Fobas Kompani DOO).
Judgment no. 7640, date 26.09.2018 (PIAZZA ltd., BAR RESTAURANT PIAZZA ltd.,).


Foreign judicial practice 

Judgments of the European Court of Justice 

Case C-251/95 - SABEL BV v Puma AG, Rudolf Dassler Sport of 11 November 1997.
Case C-342/97 - Lloyd Schuhfabrik Meyer & Co. GmbH v Klijsen Handel BV of 22 June 1999.
Case C-39/97 - Canon Kabushiki Kaisha v Metro-Goldwyn-Mayer Inc., formerly Pathe Communications Corporation of 29 September 1998.
Case C-425/98 - Marca Mode CV v Adidas AG and Adidas Benelux BV of 22 June 2000.
Case T-162/01 - Laboratorios RTB S.L. v European Union Intellectual Property Office of 9 July 2003.  
Case C-404/02 - Nichols plc v Registrar of Trade Marks of 16 September 2004.
Case T-109/07 - L'Oréal SA v European Union Intellectual Property Office of 25 March 2009.
Case C-59/08 - Copad SA v Christian Dior couture SA, Vincent Gladel and Société industrielle lingerie (SIL) of 23 April 2009.
Case C-487/07 - L'Oréal SA, Lancôme parfums et beauté & Cie SNC and Laboratoire Garnier & Cie v Bellure NV, Malaika Investments Ltd and Starion International Ltd., of 18 June 2009. 
Case T-522/10 - Hell Energy Magyarország kft v Office for Harmonisation in the Internal Market (Trade Marks and Designs) (OHIM) of 17 January 2012.  
Case C‑65/12 - Leidseplein Beheer BV and Hendrikus de Vries v Red Bull GmbH and Red Bull Nederland BV of 6 February 2014.
Case C‑320/12 - Malaysia Dairy Industries Pte. Ltd v Ankenævnet for Patenter og Varemærker of 27 June 2013.
Case C‑205/13 - Hauck GmbH & Co. KG v Stokke A/S and Others of 18 September 2014.
Case T-554/14 - Lionel Andrés Messi Cuccittini v European Union Intellectual Property Office of 26 April 2018.
Case C-163/16 - Christian Louboutin and Christian Louboutin Sas v van Haren Schoenen BV of 12 June 2018
Case C-488/16 P - Bundesverband Souvenir - Geschenke - Ehrenpreise eV v European Union Intellectual Property Office of 6 September 2018. 
C-26/17 P - Birkenstock Sales GmbH v European Union Intellectual Property Office of 13 September 2018.
T-215/17 - Pear Technologies Ltd v European Union Intellectual Property Office of 31 January 2019
General Court, Serendipity Srl and Others v EUIPO, T-647/17, EU: T: 2019: 73, 8 February 2019.

3. Evaluation 

This section explains in details: 

Forms of the evaluation; 
Evaluation criteria for every evaluation form related to the teaching load of the course;&  
The study load for students anticipated in point 4 of this program. 


The evaluation of the course of Intellectual Property is done in two forms, as follows: 

A. By test, that is done at the end of the semester, in the written form and secreted. The opening of the envelopes with results and their comparison with the names of candidates is done publicly before all candidates that have participated in this test. 

Thesis of the test is divided in two parts: 

First part – it is theoretical, with questions in the form of a test, descriptive questions, discussion of concepts, interpretation of legal provisions, analysis of juridical problems; &   
Second part – it is practical and has two – three cases of judicial practice. 

The total of the thesis of Intellectual Property is 70 points. In the content of the thesis are included all parts of the subject: 

Subjects; 
Representation; 
Ownership; 
Inheritance; 
Prescription; 
Obligations and contracts.
The purpose is: the controll of  the knowledge of candidates for every part of the course.

B. the continuous evaluation is done on the basis of the results achieved by: 

Independent assignments handled in the written form;
Presentations; 
Discussions/debates in the auditorium;
Assignments and every other product or material prepared by the candidate. 

This evaluation is in total 30 points and is attached to the final evaluation of the candidate who ends the school. In this evaluation will be included these components:  
B.1 Participation and activation of candidates in discussions, oral exercises, resolution of practical cases, methods of discussion and of scientific debate. Lecturers give the necessary time for the preparation of oral exercises that will be analysed in every topic so that, on the one hand, to activate better the candidates and on the other hand, to simulate the independent work in auditorium and the independent discussion in group.   

Part of this communication is also the method of communication, cooperation and conduct of the candidate in group with colleagues and subject lecturers. 

Explanation 
Written or oral exercise will be considered every individual work that is prepared in the class with a volume approximately of  300 words.  

Written group assignment will be considered every assignment that consists on the submission and presentation of a power point material with no more than 10 slides, where each candidate will prepare 2 – 3 slides of at least one case law from national or international judicial practice.

This part will be evaluated with 10 points.   

B2. Preparation of 2 (two) assignments, independent assignments, as well as presentations foreseen to be done by the candidates. The evaluation of obstervation and study capacities, the respect of the established terms by lecturers and the authenticity of the assignment or of the presentation/oral discussion. 
This part will be evaluated with 20 points, of which 10 points is the maximal evaluation for each of the written individual assignments.  

Explanation 
Written assignment will be considered every individual assignment that is prepared in a week from the class when it is given and with a volume approximately of 1000 words.
	
For more details, see the following explanation.  



Be careful!
During the academic year in the course of Intellectual Property will be done no more than 2 (two) individual written assignments and/or in group. 
In the giving of every written assignment or oral exercise the lecturer will be careful to make preliminary evaluation of the work load of the candidates for magistrate for the independent work in auditorium and/or out of it, considering indicators related to:
Hours of research work; 
Study of the given literature; 
The study of judicial practice;
Observations of comparative character from the jurisprudence of European countries and beyond; 
The time which is necessary for written preparation.

Explanation

Lecturers have academic freedom to select the nature of the exercises, assignments, of the independent work considering the nature of the topic and the targeted teaching objectives. 

Also, lecturers are free to select the number of monthly assignments as an independent work on the condition that monthly teaching loads to be within the parameters established in this program.

For the increase of practical capacities, candidates will follow the lesson in auditorium where will be combined the presentation of the lecturer with the independent work. 

Products of the independent work, presentations of exercises and written assignments of 2 hours study load will be prepared in word, Times New Roman theme font, Font 12, Space Multiple 1.15 and will have up to 1000 words /2 pages. Written assignments will have a study load over 2 classes and will have a number of words that will be increased proportionally and progressively. 

Written assignments/preparation of judicial sentences and so on that will have duration of over 2 classes, (for example, an assignment of 3 hours workload will have 1500 words, etc.).
 
Oral reports accompanied by presentations on power point will be up to 10 slides for the independent individual/group work.  

Study and teaching load
In this section is given the total of teaching load. The advantage of the presentation of the study load in a separate session is the possibility of coordination for all courses, to see the total study load of students. Normally the teaching load (i.e. the load of the lecturer) is not reflected in teaching programs, because the education program is composed chiefly for the candidate. The teaching load of the lecturer is an administrative matter of the institution. Anyway, if is considered as reasonable to be imposed the teaching load, the calculation in the program of the course Intellectual Property  can be considered for other courses.  

Annual teaching load: (24 teaching classes), of which, there is a balanced report between the sharing of theoretical knowledge and the practical ability for their application.  

The organization of courses for the academic year 2022 - 2023 is going to be: In four groups of candidates.


The academic year is divided in two semesters: 
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1.  General Framework

1.1 Course description

In today’s society, issues related to customs and tax law and fiscal issues in general, have serious political, economic and social implications, either in developed countries or in those under development. In this sense, the study of customs and tax law and continuous legal interaction between state bodies and taxpayers to provide the realization and the stability of public finances as an essential element for the functioning of the state, takes under this sense a primary importance. 

In the European level there is a large intensity of harmonization of tax legislation, chiefly of indirect taxes, because of the influence they have on free trade. The part of direct taxes remains considerably under member states, but there is an indirect harmonization between the large jurisprudence of the ECJ in this ground.

The course will elaborate the architecture of the Albanian tax system, the structure of the main acts that form tax legislation at country, under a comparative view with the regulation in European level, examining the jurisprudence of the courts of the country as well as the ECJ jurisprudence.

The part of Customs Law will be focused on the functioning of the customs system, customes regimes, declarations, elements of taxing, evaluation and origin in imports/exports, administrative elaboration of customs violations and procedural aspects of administration, having under focus even the jurisprudence that is related to the key aspects of the system. It is intended the analysis of the concepts and principles on which are constructes systems of income collections, theoretical approaches versus these principles and their practical use to evaluate the efficiency and the fairness of legal norms. 

In addition to Customs Code, excise legislation and enforcement provisions, there is reference to the European legislation and jurisprudence, as a harmonized ground of EU. Reference and analysis is done also to the Stabilisation and Association Agreement (SAA), as a free trade agreement with specific regulations in the field of the obligations of import/export, measures with the same effect and the prohibition of discrimination. 

1. 2 The main course objective

At the end of the course magistrates will have gained knowledge on the architecture of law and of tax and customs legislation, principles on which is constructed and functions this legislation. During the course are atudied and analysed the main legal acts in the field of taxes and customs, are presented harmonizing acts in European level, as well as are analysed case laws considering domestic and EU  jurisprudence approaches.  

1.3 Combination with other courses
Customs and Tax Law is strictly related and interacts with a number of fields of law, such as trade law, industrial property rights, criminal law, etc.   

2. The course


2.1 Teaching objectives


In this section is analysed the main objective in concrete education objectives. Regarding the competencies that intend to consolidate these teaching objectives, there are two approaches. In the first approach compenticies are not ranked in the program of the course, while in the second approach competencies are ranked in the program. Regarding the approach chosen has to be considered that competencies are at the center of the attention of the lecturer that makes the program, since they establish teaching objectives. As it was mentioned above, topics that will be elaborated in the relevant course, methodology and (study/education) load are defined by the teaching objectives. In this model is chosen the second approach.  

Teaching objectives
To achieve the main objective (See 1.2 - The main course objective -), the course intends to achieve the concrete teaching objectives as follows:

Understanding 
The participant has the capacity to understand, to explain, to identify, to classify and to discuss concepts, principles of and the main principles of law needed for the creation of the inner conviction in the resolution of criminal conflicts. The magistrate has the capacity to understand the nature of the main disputes in the field of taxes and customs and their jurisprudential elaboration.
 
Implementation 
The participant is able to use theoretical knowledge on concepts, principles of Customs and Tax Law in relevant states. At the end of the course, is going to be able to: 
To recognize the structure of VAT substantial laws, taxes on incomes, tax procedures. to interpret the basic concepts based on fact of a practical situation;
To recognize customs regimes, customs declaration and administration, nomenclature, tax and customary origin, methods and anticipations related to customs evaluation, administrative violations and anticipations for criminal offenses and differences between them, as well as aspects of administration appeal in the field of customs; 
Organize and plan the steps that have to be taken for the resolution of a tax conflict based on theoretical knowledge and facts of the case;
Debate and respect the different opinions of colleagues as well as to work & function in group.  

Analysis 
The participant is able to identify the relevant facts and to analyze legal frameworks so that to create an opinion based on all relevant data. At the end of the course, he/she is going to be able to: 
Identify and select the respective details for a correct reflection of the facts of a concrete case; 
To establish the necessary legal framework for the resolution of a conflict; 
Establish/evidence the relevant facts and to apply the law for these facts, considering the circumstances of the concrete case. 





Evaluation/creation 
The participant is able to express his/her opinion clearly in a reasoned & argued judicial sentence, regaeding tax issues. At the end of the course, he/she is going to be able to: 
Construct logically a judicial sentence;
Reason in the written form a judicial judgment;
Formulate briefly and concisely the arguments that led to the taking of the decision; 
To investigate a fiscal case. 

Competences/capacities 
Competences that are gained due to these teaching objectives are as follows:

Competence 1: Procedural knowledge 
To have clear deep theoretical knowledge on concepts, principles and main functions of tax and customs system, combined with the practical aspect;
To know and evaluate generally the attitudes abd interpretations in the judicial practice and to attend the european jurisprudence of the field;   
To identify legal cases that appear in a factual situation, to establish its legal basis, to identify and to be conscious for legislative aims.

Competence 2: Capacitating in preliminary actions/investigations and the preparation of the judicial séance 
To study the file/material so that to establish the nature of the conflict, event, case, the main facts in a case related to taxes and customs, as well as the relevant legal basis.

Competence 3: Capacitating in the judicial debate  
To summarize correctly and to make questions so that to control the limits of the understanding of the case, to collect the missing information or the information that is not clear on facts and viewpoints of importance for the judgment by constructing the strategy of questions and of confrontations so that to clarify divergences.    

Competence 4: Capacitating in the preparation of acts and the making of judgments
To establish and consider the essential facts of the case, with influence in the preparation of acts and in the taking of decisions;
To express him/herself clearly and correctly, in accurate  and understandable fiscal terms  for parties;
To listen, react and comment effectively and constructively the ideas expressed by colleagues, within a certain time, by proposing alterations considered as necessary, to defend his/her opinion decisively, and when is necessary to give up; 
To establish, debate and apply the material law, the jurisprudence and the doctrine in the concrete case;   
To analyze the evidences, to reason fairly on facts they certify and to distinct clearly the claims/opinions of parties on facts where is based the judgment;
To become able for the preparation of a well - structured and argumented sentence based on the achieved claims, on cases of the fact and of the law;  
To become able for the making of decisions in the concrete case considering attentively its social effect;  
To become rapidly familiar with legal knowledge and to analyse what other circumstance may influence the decision and by acting this way, to consider policies and law;
To find and to implement the relevant policy in a concrete case.

Competence 5:  Cooperation, transparency and communication  
To present for discussion issues that are related with different divergences between colleagues;
To identify the case and to contribute in the taking of collegial decisions;
To respect diversity, confidentiality and the principled of personal data protection;
To communicate with a clear, proper and transparent language with colleagues, to listen the opposite opinions, to be open-minded and to reflect on criticisms made on him/her.


2.2 THE CONTENT OF THE COURSE
In this section are presented concisely the topics that will be elaborated  relevant course. It is worth underlining once againt the fact that topics that will be elaborated in the course have to be guided by teaching objectives. Since the School of Magistrates is an institution that has as mission the professional formation of magistrates, courses have to be focused mostly on the aspect of practical capacitating of the magistrates. Considering the elaboration of the above mentioned teaching objectives, it is understood that the focus is the practical capacitation in levels, in application, in analysis, evaluation/creation of Bloom’ Taxonomy. Therefore even the selected topics have to serve to the training in these levels. 

Topics that will be elaborated in the course of  Customs and Tax Law  are as follows: 

Topic 1: The meaning and division of taxes, 	(2 classes), Lecturer: Ervin Mete;
Topic 2: Financial reports and Income Tax, (2 classes), Lecturers: Ervin Mete & Fatmir Kazazi;
Topic 3: Profit tax  and Double Taxation Agreements, (2 classes), Lecturers: Ervin Mete & Fatmir Kazazi;
Topic 4: Value – added tax (VAT)  I, (2 classes),  Lecturer: Ervin Mete;
Topic 5: Value – added tax (VAT)  II,(2 classes), Lecturer: Ervin Mete; 
Topic 6: Tax procedures and Tax Appeals, (2 classes), Lecturer: Ervin Mete; 
Topic 7: Regimes and Customs declaration, (2 classes), Lecturer: Ervin Mete;		
Topic 8: Customs duties, (2 classes) , Lecturers:  Ervin Mete & Gent Cani;
Topic 9: Customs valuation, (2 classes), Lecturers:  Ervin Mete & Gent Cani;
Topic 10: Excise, (2 classes), 	Lecturer: Ervin Mete;
Topic 11: Customs violations, (2 classes), 	Lecturer: Ervin Mete;
Topic 12: Customs appeals, (2 classes), 	Lecturer: Ervin Mete.

						

2.3 Structure and methodology

In this section is analyzed the content of the course for every week.

Topic 1: The meaning and division of taxes, (2 classes/week 16)




Abstract/Course description 

Tax law is based on some conceptual principles and pillars that are widely seen in tax legislations around the world. The topic presents initially modern tax systems and basic principles on which they are constructed, are discussed tax and tariffs definitions, as well as is presented a table of types of taxes, making their classification. 

Self-study questions

What is the difference between taxes and tariffs?
What are some of the basic principles of a ‘good’ tax system?
Global and scheduled taxation systems.
What are the main classes of taxes?

The main learning issues  
 
Definition of taxes, tariffs;
OECD classification of tariffs; 
Purposes intended to be achieved through taxation; 
Tax main principles; 
Interpretation, main stream;  
Economic v. juridical interpretation (substance over form).

Methodology

Interaction and exchange of opinions, questions/answers, discussion of laws and theoretical texts. 

Literature
 
Tax Law Design and Drafting, Editor: Victor Thuronyi, ©1996 International Monetary Fund, Chapter 2;
Davies: Principles of Tax Law, Fifth Edition, Geoffrey Morse & David Williams;
Revenue Statistics 2016, The OECD classification of taxes and interpretative guide;
Tiley’s Revenue Law, Glen Loutzenhiser (Author), Chapter 1, Tenth Edition; 
Comparative Tax Law 2nd Edition, by Victor Thuronyi (Author), Kim Brooks (Author), Borbala Kolozs (Author), Chapter 3. 

Topic 2: Financial reports and Income Tax,  (2 classes/week 17)
Abstract/Course description  
Financial reports are key elements of the reflection of the progress of a trade activity and of the communication of this progress to others. From the financial data start tax reports, that are declared to tax organs considering the requirements of tax legislation. The topic makes a presentation of the main concepts of financial reports.
Then is made the analysis of the main bases of tax jurisdiction, different systems of taxing regarding the report of tax level with the increase of incomes, are discussed the notions of the taxable income, of deductible expenses, the difference between deduction and  tax credit, forms of tax calculation, etc. 
Further on is seen how these notions find implementation in the application of the tax on personal incomes. 
Self-study questions 

What are the bases of tax jurisdiction?
What is the combination of financial reports with tax statements?
In a clash between standards of contability and tax regulations, which of them prevail?
In what cases an individual is considered a tax resident in Albania? 
Hos is connected tax residence with the concepts of place of residence under the Civil Code or legislation on civil status?

The main learning issues   

Financial reports, meaning, main entities;  
Tax systems on incomes; 
Bases of tax jurisdiction;  
What is understood by ‘direct taxes’? 
The tax on personal incomes;   
Concepts of residence and  the source of incomes; 
The withholding of tax.   

Methodology
Interaction and exchange of opinions, questions/answers, discussion of laws and theoretical texts.
Literature
 
Law no. 8438, date 28.12.1998, on taxes on incomes, amended;
Directive no.  5, date  30.1.2006, on taxes on incomes, amended; 
Davies: Principles of Tax Law, Fifth Edition, Geoffrey Morse & David Williams;
Revenue Statistics 2016, The OECD classification of taxes and interpretative guide;
Tiley’s Revenue Law, Glen Loutzenhiser (Author), Chapter 1, Tenth Edition; 
Comparative Tax Law 2nd Edition, by Victor Thuronyi (Author), Kim Brooks (Author), Borbala Kolozs (Author), Chapter 3.  


Topic 3: Profit tax  and Double Taxation Agreements, (week 18)

Abstract/Course description  

In the first part the topic presents magistrates with the principles of profit tax of trade companies and of their shares, the base of taxing, calculation, known/unknown expenses, etc. 
Further on are presented the concepts of economic and juridical double taxation, are discussed ways of state cooperation to avoid them, is elaborated the typical organization of a double taxation agreement and steps that are followed for its implementation. There are analysed the specific elements of agreements such as stable entities, tax crediting, the beneficial owner, etc.  

Self-study questions 

On what incomes is applied the profit tax?
How is combined the  (if) tax in company level with the tax of shareholders? 
What are the unknown  expences and the reason of nonrecognition?
OECD model on Double Taxation Agreement. 

The main learning issues   

What is profit tax? 
The concept of residence of trade companies. 
Calculation of tax profit, depreciation, expenses;  
The carrying of losses;  
The structure of agreement for the elimination of double taxation;
Transfer pricing.

Methodology 

Methodology used in the elaboration of this topic is going to be the interactive discussion on theoretical knowledge and presented case laws. Also, the discussion is enriched with issues that have presented interest during the elaboration of the topic. 

Literature

Law no. 8438, date 28.12.1998, on taxes on incomes, amended;
Directive no.  5, date  30.1.2006, on taxes on incomes, amended; 
Directive no. 6, date 10.2.2004, on bilateral agreement for the avoidance of double taxation and prevention of fiscal evasion;  
Tax Law Design and Drafting, Volume 1, Chapter 16, Author/Editor: Victor T Thuronyi, August 23, 1996; 
OECD Model Tax Treaty. 


Topic 4: Value – added tax (VAT)  I, (2 classes/week 19)

Abstract/Course description  

This topic has as object the presentation of magistrates with the basic principles of the value-added tax, with the field of its application, taxable persons, taxable supplies of goods and services, the instant of the issuing of the bill, crediting, etc. It is underlined the fact that we have adopted an european model of this taxing, bringing into discussion the regulations done by the harmonised directive in this ground and some of the key ECJ case laws. 





Self-study questions 

What are the elements that have to exist for the application of VAT?
Who bears the VAT burden?
Is VAT applied in supplies that cannot be done versus payment?

The main learning issues   

Economic and territorial VAT field of action; 
VAT as a tax on consume;  
The principle of non-discrimination and the principle of neutrality; 
Supply of goods/services;  
Supply versus payment; 
VAT as an invoice based tax;  
The right of credit/reimbursement; 
Special regimes. 



Methodology 

Methodology used in the elaboration of this topic is going to be the interactive discussion on theoretical knowledge and presented case laws. 

Literature

Law no. 92/2014, on the value – added tax in the Republic of Albania;  
Directive no. 6, date  30.1.2015, on the value – added tax in the Republic of Albania, 
Directive 2006/54/EC of the European Parliament and of the Council of 5 July 2006, on the implementation of the principle of equal opportunities and equal treatment of men and women in matters of employment and occupation (recast); 
Tax Law Design and Drafting, Volume 1, Chapter 6, Author/Editor: Victor T Thuronyi, August 23, 1996.


Topic 5: Value – added tax (VAT)  II, (2 classes/week 20)  

Abstract/Course description  

The topic is a continuation of the previous lecture on VAT and is focused on exemptions from VAT, such as the exemption from financial services, education, health services, lands and buildings, etc. Also are elaborated supplies in a reduced rate, with zero rate and imports.  

Self-study questions 

What are the exemtpions from VAT?
What are tax levels and their effect?
How is the right of deduction related to the exemption?

The main learning issues   

Excluded supplies/ in a reduced and zero rate; 
The right of credit/refund; 
The handling of imports/exports; 
Issues arising from exclusion. 

Methodology 

Methodology used in the elaboration of this topic is going to be the interactive discussion on theoretical knowledge and presented case laws. 

Literature

Law no. 92/2014, on the value – added tax in the Republic of Albania;  
Directive no. 6, date  30.1.2015, on the value – added tax in the Republic of Albania, 
Directive 2006/54/EC of the European Parliament and of the Council of 5 July 2006, on the implementation of the principle of equal opportunities and equal treatment of men and women in matters of employment and occupation (recast); 
Tax Law Design and Drafting, Volume 1, Chapter 6, Author/Editor: Victor T Thuronyi, August 23, 1996.


Topic 6: Tax procedures and Tax Appeals, (2 classes/week 21)  

Abstract/Course description  

This topic has as object to present magistrates with the law on tax procedures, principles of the organization and functioning of tax administration, to present them with the rights and obligations of taxpayers, assessment, control, collection of obligations, and penalties applied in cases of violations.

Also, is elaborated tax appeal, as an essential tool for the protection of the interests of taxpayers. There is an analysis of the essential elements for the presentation of appeal, object, legitimate interest, terms, payments, guarantees, with a special focus on case laws. It is paid a special attention to the decisions of the High Court and of the Constitutional Court in this ground. 

Self-study questions 

What is meant by a system based on self-evaluation? 
What are the rights of taxpayers under legal provisions?  
Prescription of actions for the forced collection of the financial obligation – how and when does it happen?
What is the act object of appeal?

The main learning issues

Tax assessment/alternative method of assessment;
The use of alternative methods of assessment in cases of tax avoidance and the abuse with principles of law;  
Tax control; 
The right to review;  
Collection of financial obligations;  
Tax appeal;  
Acts object of appeal;   
Instruments of appeal. 

Methodology

Interaction and exchange of opinions, questions/answers, discussion of laws and theoretical texts. 


Literature
 

Law no. 9920, date 19.5.2008, on tax procedures in the Republic of Albania, (amended);  
Directive no. 24, date 2.9.2008, on tax procedures, (amended);   
Tax Law Design and Drafting, Volume 1, Chapter 4, Author/Editor: Victor T Thuronyi, August 23, 1996.


Topic 7: Introduction - Regimes and Customs declaration, (2 classes/week 22)

Abstract/Course description  

The topic starts with an introduction to Customs Law touching basic elements such as: customs jurisdiction, customs territory, customs mission, as well as makes a presentation of basic legal acts on which is constructed and functions the system of customs administration, either in domestic level or in the European level, since Customs Law is a harmonized EU law. It is paid attention also to the anticipations of the Stabilisation and Association Agreement as a special agreement of free trade and of self-implementation elements   and of the direct effect of its provisions in our domestic oreder an in the EU juridical order. 
The topic also presents magistrates with customes regimes foreseen by the Customs Code, relevant customs declarations as an essential part of the procedures of customs administration: release for free circulation, transit, storage, processing regimes, special uses and export. There is an analysis of the requests for every regime, authorizations, guarantees, terms and relevant declarations. 

Self-study questions 

Where does customs jurisdiction differ from tax jurisdiction?  
What are the main customs regimes? 
What is the difference between them and what would be suitable for a certain state?
Types of declarations and moments of declaration.  

The main learning issues  

Customs juridiction;   
Customs mission;  
Legal and institutional architecture of the system of customs administration; 
The Stabilisation and Association Agreement anticipations regarding free trade; 
Customs regimes; 
Release for free circulation  (Customs clearance);
Specific regimes; 
Transit;
Storage (customs warehouse / free zone);
Processing mode (active processing / passive processing);
Specific use, (temporary permission / end-use);
Export;
Customs declarations. 

Methodology

Interaction and exchange of opinions, questions/answers, discussion of laws and theoretical texts. 

Literature
 
Law no. 102/2014, date 31.7.2014, Customs Code of the Republic of Albania; 
Sentence of the Council of Ministers no.  651, date 10.11.2017, on the implementing provisions of law no.102/2014, “Customs Code of the Republic of Albania.” 
Regulation (EU) No 952/2013 of the European Parliament and of the Council of 9 October 2013 laying down the Union Customs Code.


Topic 8: Customs duties, (2 classes/week 23)

Abstract/Course description  

This topic has as object to present to magistrates some general knowledge on one of the institutes of Customs Law, customs duties. Customs duties are based on the Harmonized System for Goods is based on the Harmonized Sytem for Goods, that serves as a universal economic language and as a irreplaceable instrument for more than 98% of the international trade of goods. Customs duties are one of the three main elements (together with the origin of goods and their value) that influence in the determination of customs duties in import/export. Also, other measures that have to do with the trade of goods are implemented in harmony with tax classification of these goods. 
As an instrument used not only by customs, but also by statisticians, governments, international organizations and private sector, its meaning and study from magistrates takes a special importance.

Self-study questions 

How is regulated customs duties in the albanian legislation and what does it include?
What is understood with the Harmonized Sytem for Goods and what is its role in the international trade?
What is understood with Combined Nomenclature of Goods and what is the difference with the Harmonized System for Goods? 
What is udnerstood with the classification of goods and what are the rules on which is done their classification? 
Why is knowledge important in this field for magistrates?

The main learning issues   

Customs duties and the Harmonized System for Goods;
The meaning of the concept of customs duties;
The constituent elements of customs duties;
The meaning of the concept of the Harmonized System for Goods and of the Combined Nomenclature for Goods; the difference between them;  
Some problems of law no. 9461, date 21.12.2005, on the Combined Nomenclature for Goods and the Integrated Customs Duties;  
Classification of goods under the General Rules of Interpretation.

Methodology 

Methodology used in the elaboration of this topic is going to be the interactive discussion on theoretical knowledge and presented case laws. Also, the discussion can be enriched with other case laws, that will be discussed depending on topics that present interests during the elaboration of the topic.  A special place is going to have the discussion of domestic and foreign customs practice  (of the European Union and the World Customs Organization).  

Literature

Law no. 35/2012, on the adherence of the Republic of Albania to the The International Convention on the Harmonized Commodity Description and Coding System (HS Convention);
Law no. 9461, date 21.12.2005, on the Combined Nomenclature for Goods and the Integrated Customs Duties;  
Law no. 102/2014, date 31.7.2014, Customs Code of the Republic of Albania; 
Decision no. 846, date 24.12.2019, on the official publication and approval of the Combined Nomenclature for Goods, 2020.   Harmonized System for Goods
Sentence of the Council of Ministers no.  651, date 10.11.2017, on the implementing provisions of law no.102/2014, “Customs Code of the Republic of Albania.” 
Explanatory Note of the Harmonized System for Goods of the World Customs Organization; 
Explanatory Note of the Combined Nomenclature of Goods of the European Union;
Computerized system on European Binding Tariff Information (EBTI).  


Topic 9: Customs valuation, (2 classes/week 24)

Abstract/Course description  

This topic has as object to present to magistrates some general knowledge on one of the institutes of Customs Law, customs value. Customs value is one of the three main elements (together with the origin of goods and customs duties) that influence the determination of customs duties in import/export. For the fact itself that the determination of the value of the product is conditioned by the existence of many objective and subjective factors, the determination of an international methodology for the determination of the customs value of goods has come as a necessity in years for the standardization of this process and the reduction as much as possible of non-tariff barriers as a result of the arbitrary application of customs assessment.
As one of the most discussed issues of customs and judicial practice, the meaning and study of the concept of customs value and methodology for its determination by magistrates takes a special importance.

The main learning issues   

1. Customs value of goods;  
The meaning of the concept of the value of goods and elements/components that influence;
The difference of the value of a product from its customs value;
The application of ad valorem customs duties, specific and mixed ones;
Agreement on implementation of Article VII of the General Agreement on Tariffs and Trade 1994 and methodology of customs valuation of goods (The WTO Valuation Agreement); evolution, principles of economic valuation and arguing;
Methodology of customs valuation of goods:  
The value of transaction;
The value of transaction of identical goods;
The value of transaction of similar goods;
Deductive method;
Calculated value method;  
Available data method;  
The concept of transfer pricing.

Self-study questions

What is meant by value? How does it differ from customs value?
How is regulated the customs value in the Albanian and international legislation? 
Agreement on implementation of Article VII of the General Agreement on Tariffs and Trade 1994 and methodology of customs valuation of goods. 
What elements include Customs value?
The concept of transfer pricing.
Why knowledge in this ground is important for magistrates?

Methodology 

Methodology used in the elaboration of this topic is going to be the interactive discussion on theoretical knowledge and case laws presented in this program. Also, the discussion can be enriched with other case laws, that will be discussed depending on sub-topics that represent interest during the elaboration of the topic. The discussion of customs practice is going to have a special space.

Literature

Law no. 8648, date 28.7.2000, on the ratification of the membership protocol of the Republic of Albania to Marrakesh Agreement, that established  the World Trade Organization; 
Agreement on implementation of Article VII of the General Agreement on Tariffs and Trade 1994 and methodology of customs valuation of goods;
Law no. 102/2014, date 31.7.2014, Customs Code of the Republic of Albania;
Sentence of the Council of Ministers no.  651, date 10.11.2017, on the implementing provisions of law no.102/2014, “Customs Code of the Republic of Albania;” 
WCO, Guide to Customs Valuation and Transfer Pricing, 2018;  
HMRC, Customs Manual on Valuation, 2020;
EU Guidance Customs Valuation Implementing Act (Revision 2), 28 April  2016.


Topic 10: Excise, (2 classes/week 25)

Abstract/Course description  

The topic elaborated the excise legislation in the Republic of Albania, products subject of excise, procedures of production, their handling, movement, storage, suspension regime and disposal for consumption. Excise has a significant weight in the incomes that are collected by customs and the conflicts related to the obligations of the excise frequently have high values. The topic presents magistrates with the procedures of declaration, authorization, guaranteeing of excise, with exclusions, refunds, and losses, as well as with the key concepts of the administration of excise such as, approved depository, fiscal warehouse and registered sender/receiver.  Magistrates are presented with case laws from the administration of excise. In addition to local legislation are touched even the EU directives in this field. 

Self-study questions 

What are the products object of excise in the Republic of Albania?	
Which products are treated with a fiscal stamp and which are not?
What are the characteristics that discern excise from VAT?
Where do customs warehouses differ from fiscal warehouses?

The main learning issues   

Products subject of excise; 	
Procedures of production, handling, movement, storage; 
Procedures of the suspension regime and the placing of goods on the market for consumption;  
Declaration procedures;  
Procedures of authorization, guaranteeing of excise; 
Exclusions, refunds, and losses;
Approved depository, registered sender/receiver. 

Methodology

Interaction and exchange of opinions, questions/answers, discussion of laws and theoretical texts.


Literature

Law no. 61/2012, on excise in the Republic of Albania, (amended); 
Sentence of the Council of Ministers no. 612, date 5.9.2012, implementing provisions of the law on excise;  
Law no. 102/2014, date 31.7.2014, Customs Code of the Republic of Albania;
Sentence of the Council of Ministers no.  651, date 10.11.2017, on the implementing provisions of law no.102/2014, “Customs Code of the Republic of Albania;” 
Council Directive 2008/118/EC of 16 December 2008 concerning the general arrangements for excise duty and repealing Directive 92/12/EEC. 


Topic 11: Customs violations, (2 classes/week 26)

Abstract/Course description  

This topic has as object to present magistrates with customs violations, their classification and division in the Customs Code, as well as in applicable sanctions. The discussion is focused on the division of administrative and criminal violation, legal anticipations and the used jurisprudential criteria. It is paid attention to the judgments of the Constitutional Court, the ECtHR and ECJ regarding the administrative violations of criminal nature (substantial valuation) and the application of ne bis in idem principle, as is analysed in the recent judgment of European courts. There are also examples from legal changes of the recent years in member countries undertaken to reflect the standards imposed by the ECtHR and ECJ in the apporoach versus administrative and criminal proceedings of fiscal violation.
	 
Self-study questions 

How are classified violations in the Customs Code?
The element of fault in administrative controversies, reflected in the classification of customs violations.
On what criteria should be based the nature and the application of administrative sanctions?
What are the jurisprudential criteria to classify an administrative sanction as a sanction of criminal nature?
In what cases can be discussed on the violation of the ne bis in idem principle in dealing simultaneously with the administrative sanction and the criminal sanction? 

The main learning issues   

Administrative controversies; 
Controversies with objective liability; 
Controversies done negligently; 
Controversies done voluntarily; 
Nature, types of measures of controversy sanctions; 
Cases of smuggling, administrative sanctions; 
Proportionality, effectiveness  of sanctions; 
Ne bis in idem  in the administrative and criminal treatment of controversies. 	

Methodology

Interaction and exchange of opinions, questions/answers, discussion of laws and theoretical texts. 

Literature
 
Law no. 102/2014, date 31.7.2014, Customs Code of the Republic of Albania; 
Sentence of the Council of Ministers no.  651, date 10.11.2017, on the implementing provisions of law no.102/2014, “Customs Code of the Republic of Albania.” 
Council Directive 2008/118/EC of 16 December 2008 concerning the general arrangements for excise duty and repealing Directive 92/12/EEC. 






Topic 12: Customs appeals in customs procedures, (2 classes/week 27 )

Abstract/Course description  

This topic elaborated the administrative appeal in customs procedures, as an essential instrument of the protection of the interests of economic operators. Make the analysis of the essential elements for the presentation of the appeal, object, legitimate interest, terms, payments, guarantees, with a specific focus on cases of practice from the General Directory of Customs. It is done also a comparison with the appeal procedures in tax issues, emphasizing the elements of independence and impartialness of appealing bodies. It is paid attention to the judgments of the High Court and Constitutional Court on this issue. 

Self-study questions 

Where is directed and how is organised the administrative appeal at customs in report with the tax appeal? Which is the most advanced standard, independence etc.?  
How does change the preparyment/guaranteeing of obligations (principal/fines/interests) in tax matters and in custom matters?
What is the standard imposed by the High Court and the Constitutional Court regarding prepayment/guaranteeing of the obligation?
What is an act object of appeal/administrative decision of the Customs Authority?

The main learning issues   

The appeal at the General Directory of Customs;
Timely action of provisions of the new Customs Code; 
The legitimate interest of the party;  
Acts object of appeal; 
Terms of appeal;  
The guaranteeing of the sum of sanctions as a condition for appeal; 
The effects of judgments of the General Directory of Customs;
Judicial appeal versus the decisions of the  General Directory of Customs.  

Methodology

Interaction and exchange of opinions, questions/answers, discussion of laws and theoretical texts. 


Literature
  
Law no.102/2014, Customs Code of the Republic of Albania; 
Sentence of the Council of Ministers no.  651, date 10.11.2017, on the implementing provisions of law no.102/2014, “Customs Code of the Republic of Albania.”   
Law no. 61/2012, on excise in the Republic of Albania, (amended); 
Judgment no. 29/ 2013, of the Constitutional Court; 
Judgment no. 18/ 2010, of the Constitutional Court.




3. Evaluation


This section explains in details: 

Forms of the evaluation; 
Evaluation criteria for every evaluation form related to the teaching load of the course;&  
The study load for students for the preparation for tests,  etc. 


The evaluation is done in two forms, as follows:
 

A. By test, that is done at the end of the subject, 

Thesis of the test is divided in two parts: 


First part – it is theoretical, with questions in the form of a test, descriptive questions, discussion of concepts, interpretation of legal provisions, analysis of juridical problems; &   
Second part – it is practical and has  cases of judicial practice. 



The total of the thesis test is 70 points. 

B. The continuous evaluation is done on the basis of the results achieved by:

Independent assignments handled in the written form;
Presentations; 
Discussions/debates in the auditorium;
Assignments and every other product or material prepared by the candidate. 

This evaluation is in total 30 and is attached to the final evaluation of the candidate. In this evaluation will be included these components:

B.1 Participation and activation of candidates in discussions, exercises, resolution of practical cases, the manner of discussion and of scientific debate. This part will be evaluated with 10 points;

B.2 Preparation of assignments, exercises, independent works, written/oral presentations that are foreseen to be done by candidates. The evaluation of study and examination skills, the respect of terms established by the lecturers and the authenticity of the writing or of the presentation/oral discussion and will be evaluated with 20 points in total for the continuous evaluation. 

Explanation:

Lecturers have academic freedom to select the nature of the exercises, assignments, of the independent work considering the nature of the topic and the targeted teaching objectives. Also, lecturers are free to select the number of monthly assignments as an independent work on the condition that monthly teaching loads to be within the parameters established in this program.

For the increase of practical capacities, candidates will follow the lesson in auditorium where will be combined the presentation of the lecturer with the independent work. 

Products of the independent work, presentations of exercises and written assignments of 2 hours’ study load will be prepared in word, Times New Roman theme font, Font 12, Space Multiple 1.15 and will have up to 1000 words /2 pages. Written assignments will have a study load over 2 classes and will have a number of words that will be increased proportionally and progressively. 

Written assignments/preparation of judicial sentences and so on that will have duration of over 2 classes, (for example, an assignment of 3 hours’ workload will have 1500 words, etc.) 

Oral reports accompanied by presentations on power point will be up to 10 slides for the independent individual/group work. 

Study and teaching load

In this section is given the total of teaching load. 

The advantage of the presentation of the study load in a separate session is the possibility of coordination for all courses, to see the total study load of students. 


Normally the teaching load (i.e. the load of the lecturer) is not reflected in teaching programs, because the education program is composed chiefly for students. 

The teaching load of the lecturer is an administrative problem of the institution.  
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1. General Framework


Course description

The subject of Mediation and Arbitration is one of the disciplines of the subjects of the education program of the School of Magistrates which intends a practical agility and theoretical knowledge and is organized in one semester. The main purpose of the subject of Mediation and Arbitration is the preparation and formation of candidates with practical knowledge.

Mediation 

Mediation is a knowledge that is implemented in a limited way while courts and prosecution offices have not been active in the calling of mediators in cases that could have been mediated. Consequently the purpose of this part of the program is:
To be achieved the increase of the efficiency of the institution of mediation – inviting candidates for judge and prosecutor to activate as many mediators as possible for the resolution of cases, because:
Tensions are reduced; 
There are solutions on the basis of interests; 
The volume of the daily work is decreased, etc.  

Without excluding possible areas for mediation, in the focus of this course are:

Family cases; 
Civil cases; 
Trade cases; and   
Cases of criminal justice for minors. 

Mediation is an efficient alternative in the context of child-friendly justice and of its restorative effects in cases when the child is victim or is author of a criminal offence. 

The analysis of the specific law is done in harmony with the provisions of the Code of Civil Procedure, of the Code of Criminal Procedure and of other laws that can be related to this alternative. 

The current law on mediation has sanctioned some procedures that have to do with the proactive role of the court and of the prosecution offices in the transmission of cases for the resolution of disputes. This law presents in details some actions of the preparatory phase in the civil process, where the judge invites parties to amicable settlement of the dispute. 

Mediation can be implemented even in the case of disputes between Albanian nationals vs. the Republic of Albania as the result of the procedures of judgment in the ECtHR. 

Mediation can be implemented also in cases of: 
frontier disputes; 
family disputes; 
Trade disputes; (and in) 
Maritime disputes, based on UNCITRAL Model Law.

Mediation can be implemented also in cases of administrative nature that are related to damage reward presented as the result of the implementation of the administrative acts and decisions, as well as for the resolution of consequences that may come for one party, individual or legal person from the process of the annulment or of their abrogation. 
At the end of the program on the part of mediation every candidate has to be able, depending on the case that is object of conflict:
To identify those elements that are considered as the key for the resolution of disputes; and 
To be able to perceive cases considered as possible for mediation by repositioning the individual role in this process considering the acceptance or not of the alternative or of the achieving of an agreement or of an invalid agreement. 

Arbitration 

The history of the development of the Arbitration law in Albania, as in many other countries of the world, dates back many decades. 

In different periods of the history of the Albanian state, the Arbitration law has had regulations and different characteristics. 

Actually in Albania, is not approved any law that regulates the international arbitration. Some aspects of international arbitration are regulated by some agreements/conventions approved by the Republic of Albania, as follows: 

European Convention on International Commercial Arbitration (Geneva Convention), approved by law no. 8687, date 9.11.2000;
The Convention on the Recognition and Enforcement of Foreign Arbitral Awards (New York Convention), approved by law no. 8688, date 9.11.2000;
Convention on the settlement of investment disputes between States and nationals of other States (Washington Convention), approved by law no.7515, date 1.10.l991.

Considering that actually does not exist any specific law that regulates the international arbitration in Albania, which is important for the encouragement of foreign investments, for the international trade, for the promotion of the country as a regional trade base, in harmony with the National Plan for the Implementation of Stabilisation and Association Agreement 2010-2014 (approved by the sentence of the Council of Ministers no. 812, date 6.10.2010), the Albanian government has prepared a draft law on arbitration, under the UNCITRAL Model Law[footnoteRef:39], expected to be approved soon.  [39:  The United Nations Commission on International Trade Law (UNCITRAL ), is a Commission established by the General Assembly of the United Nations with  Resolution 2205 (XXI) of 17 December 1966 on the purpose of “promoting  progress in the harmonization and unification of international trade law”. Model Law is a legislative text recommended to states to become part of their national laws. Model Laws normally are finalized and adapted by UNCITRAL in its annual session, while Conventions are concluded in diplomatic conferences. One of these Model Laws is even UNCITRAL Model Law on International Commercial Arbitration of 21 June 1985.] 


In relation to provisions that regulate domestic arbitration (Articles 400-441 of the Code of Civil Procedure), these provisions are abrogated by the Article 30 of law no.122/2013, on some additions and amendments in law no. 8116, date 29.3.1996, the Code of Civil Procedure of the Republic of Albania, (amended). 

But, in accordance with the Article 49 (transitory provisions) of this law, Articles 400-441 stay in force up to the approval of the law on arbitration. In fact, by law no. 160/2013, on an amendment in law no. 8116, date 29.3.1996, Code of Civil Procedure of the Republic of Albania, Article 49 (transitory provisions) has changed, by omitting the paragraph related to arbitration. Not considering this an intentional change, I think that this is a wrong omission of the provision, bringing as consequence the abrogation of provisions that regulate domestic arbitration. 

After the years ‘90 was created the first and the only permanent arbitration forum in Albania called “MEDART” created on 30 December 2002, based on law no. 8788, date 7.5.2001, on non-profit organizations, as an independent, non-profit institution, and private non-governmental organization. The main functions of MEDART are as follows: 
To provide the public with instruments for the resolution of disputes;  
To act as a national information center; (as well as) 
To act as a center of education and services in the field of the Alternative Dispute Resolution. 

The flow of cases for resolution in arbitration presented to this centre is increased these recent years, but it is worth mentioning that for some other reasons, such as: 
The non-familiarization with arbitration and with its advantages; 
The absence of tradition; and 
The lack of confidence,    the number of cases is decreased. 

This arbitration centre functions under the approved regulations that regulate its activity, such as:
 
Code of Conduct for Arbitrators; 
Rules of arbitration procedure; 
Simplified arbitration rules; 
Arbitrators fees for different categories of disputes; and  
Provisions of the Code of Civil Procedure in force.

Due to the not inherited rich legal culture on arbitration, as well as due to the fact that the arbitration course is not included in the compulsory course program of the Bachelor system and nor in that of the second Master level, this course intends to provide candidates for magistrate with the basic concepts of arbitration and the basic principles of arbitration. 

The course emphasizes the meeting points between judicial jurisdiction and arbitration jurisdiction. The conduct of judicial jurisdiction over that of arbitration is one of the key points of this course.   

The main course objective

At the end of this course, the candidate will be able that under a minimal observation and within a reasonable period of time to: 
Consider and study the facts and circumstances of each case; 
Focus on the key or defining facts for resolving a concrete case law; 
Know the legal framework applicable to each specific case; 
Come at the solution and argumentation of the practical case solution; 
Draft a logically structured and legally reasoned court decision that under the factual/legal level of difficulty may be considered basic (simple), [a standard case.] 

This objective is analyzed additionally in detailed education objectives that establish:

Topics that will be elaborated in the relevant course; 
Teaching methodology; 
The study load of the candidate; and 
The teaching load of the lecturer. 


Combination with other courses

The course of Mediation and Arbitration being a complementary subject of the main subjects elaborated in the School of Magistrates, such as Civil and Criminal Law, Procedural Law, it is considered that the candidate has obtained the necessary knowledge in these subjects, that will serve to assimilate better the knowledge that will be obtained in the course of Mediation and Arbitration. 

In these circumstances, is not considered necessary a combination with the other subjects.

Mediation and Arbitration will be done in a part of the first semester with a load of 24 education.  
 
2. The course 

2.1 Teaching objectives

To achieve the main objective (see 1.2), the course intends to achieve the concrete education objectives listed in this program.

Systematically, the education objectives intend to make the candidate skillful in directions under the structure as follows:

1. Understanding – Skillful in understanding: 
The participant has the capacity: 
To understand; 
To explain; 
To identify; 
To classify; (and)
To discuss concepts, principles and institutes of extrajudicial solutions.  

In this objective is intended to be achieved the capacity of the awareness of the magistrate for the recognition of the personal environment. The elaboration of the capacity of awareness for the personal environment is related to the listening capacity. This means to be able to feel things. The awareness on the personal environment is easy to be elaborated, but the candidate for magistrate, should understand and feel the consequences of the activities and of decisions made on the basis of an assessment of that environment. If exists such an awareness, than that competence should be elaborated. A part of this capacity is formed by integrity. This essential value is difficult to be elaborated in itself. It required a continuous concentration in the apprehension for the limits and the will to be moved in themselves and to consider their position in them. 
In the context of this objective is intended to be achieved the capacity of listening and of concentration on the main and most important facts. This demonstrates the meaning of situations of others and creates personal contacts; is sensitive to the motives of others and receives less pronounced signals; listens actively – makes others feel that their contribution is welcomed. The development of the listening capacity – Listening is a basic skill that can be developed mostly practically. Good listening skills are an advantage when there is the discussion to notice signals and to understand their meaning. The sensitive aspect of listening  (sensitivity) also can developed well, on the condition of understanding the necessities and feelings of others and desires to consider them.  If someone cannot or does not wish to put himself/herself in the position of other people, that person is not sensitive. In such cases, the development of sensitivity becomes very difficult.
This objective is related even with  the ability of self-awareness. Self-awareness can be developed if there is a certain level of self-recognition (has the capacity to identify and to nominate necessities, feelings, preferences and his/her motives.)  If the person does not know or does not wish to call the necessities, feelings, preferences and his/her motives, this means that the person lacks delf-awareness. In such a case, the development of awareness becomes very difficult. The basic value of independent judgment is related to the skill of self-awareness and needs time to be developed. The skill of judgment is learned through experience, but also is based on analytical capacities. Independence required a change of attitude that may be developed only if the person in discussion is aware for his influence and is prepared to regulate the attitude based on reactions of others. The basic value of integrity is also part of the skill of self-awareness. This basic value is very difficult to be elaborated in itself. It required a constant concentration in the understanding of limits and of the desire to move inside them taking into consideration their position inside them too. 


This objective is related to the skill of learning and of self-reflection. This requires that the candidate for magistrate should be open for reactions from others and has an open attitude versus the capacity to learn; is curious, asks actively for new and/or different situations; includes what has learned in his/her repertoire. The main obstacles for the development of this skill are the lack of a motive (the lack of energy) to investigate personally, to make self-interrogation and to see the reactions of others. People who have difficulties to come close to others and to create relations, will have more difficulties to cultivate this skill. If the absence of the capacity to learn and to self-reflect is related to the lack of self-confidence (that appears by the fear to be criticized or to say that someone has not acted well), this skill is difficult to be cultivated, since this conduct is rooted deeply in personality.

2. Implementation – Skillful in implementation: 
The participant is able: 
To use theoretical knowledge on concepts, principles and the main institutes of Mediation and Arbitration in factual situations. 
At the end of the course, he/she is going to be able to:
Interpret concepts, principles and the main institutes of Mediation and Arbitration, based on facts of a situation;
Organize and plan the steps that have to be taken to refer a case and to proceed under the results of  mediation process based on theoretical knowledge and facts of the case;
Debate and respect the different opinions of colleagues as well as to work & function in group.

3. Analysis - Skillful in analysis: 
The participant is able: 
To identify the relevant facts; (and)
To analyse legal frameworks so that to create an opinion based on all relevant data. 
At the end of the course, he/she is going to be able to: 
Identify and select the respective details for a correct reflection of the facts of a relevant case for mediation;
Establish the legal framework for cases that are exclusively in the discretion of the court and prosecution office;
Establish/evidence the relevant facts and to apply the law for these facts, considering the circumstances of the concrete case;
Analyze the social context and its influence on the resolution of the conflict.
This objective is related to the analytical skill of the candidate for magistrate and deals with issues by analyzing them, dealing with them and assessing  systematically the situations, processes and different data; makes questions from a base of understanding; uses a logical line of opinion that produces a clear and transparent reasoning when drafts judicial decisions. The development of the analytical skill – when there is the discussion to discover the causes of problems and the finding of important information to make connections, this capacity is developed quite well.  There are training courses that are focused on the consolidation of analytical capacities and the balancing of information. However, when there is the discussion to have the capacity to create links, to be seen all the picture, etc., there are less opportunities for development (or capacities for development are less favourable). This occurs because such a development is in the recognition field. 

4. Evaluation/creation - Skillful on legal writing and reasoning: 
The participant is able: 
To express his/her opinion clearly in a reasoned & well-reasoned civil judicial sentence. 
At the end of the course, he/she is going to be able to:
Construct logically a judicial sentence depending on the results of mediation;
Reason in the written form a judicial judgment;
Give a correct and reasonable judicial judgment;
Formulate briefly and concisely the arguments that led to the taking of the decision. 
This objective is related to the  decision-making ability. The decision – making capacity means that the candidate for magistrate makes decisions based on the available data, is insistent and complete, even when there is pressure on him. The development of the decision – making ability  - The decision – making ability is difficult to be developed. It is included deeply in personality – in other words – decision – making is a feature of character. It is important to discover why a person does not have sufficient decision – making ability. Does this person lack self – confidence? Does the person fear to make mistakes? Or it is not clear for a person to know his responsibilities and skills? In addition to, the making of proper decisions is also strictly related to the capacity to have quickly a summary.   The understanding of the background of insufficient decision – making may help in the development of this capacity. Maintaining a balance between speed, productivity, quality, is important for an efficient decision – making and requires knowlwdge and control on your perfectioning. Asking and receiving quickly the reactions as well as the readiness to change in this aspect supports his development.  
 
Integrity and professional ethics in communication and behavior
The participant in the training is careful in communication with lecturers, the administrative staff, colleagues and other participants, shows ethics in behavior and communication, the respect of norms of social education, obedience to rules and respecting them, balance and impartialness in relations and work in group as a team. 
This objective is related to the skill of obedience that is related to the capacity of the participant to provide a clear view in the structure of the séance and the process followed to come to the decision;  makes possible in this way that parties accept the judicial decision easier; formulates the decision clearly and concisely; takes direction, where is possible, to bring parties close for mediation and resolution of the dispute.  
This objective is related to the capacity to develop persuasive skills. This skill can be developed easily. Practically, happens that people show more direct persuasion. This may happen because these people maybe are not sufficiently sensitive versus others. They may not recognize the other’s resistance, so they increase their persuasive emphasis. This may be considered as confrontation by the other person. It is needed courage to develop this skill. This skill may be well practiced in the context of a training course.  Moreover, much focused reactions on the work environment of the individual have a great effect on the quick development. Well written and oral communication is a  fundamental value for this skill. This skill may be developed in an intended training program. Reasoning capacity provides an important base of these skills and is less easier to be elaborated when there is the discussion of the recognition of the model and the creation of relations. 
This education objective is related to the ability for self-confidence, authority and seriousness, under which the participant in training shows passion for the system of justice and confidence in its qualities;  demonstrates individuality and stability, which increases the influence of his actions; considers his team/the council for the judiciary and judiciary in entirety; demonstrates also ability withing the agreed framework; is clear for expectancies and respects the limits of the law. Capacities for self-confidence and seriousness are difficult to be elaborates, because the conduct of the candidate is connected to it, is rooted deep into personality. In case someone demonstrates insufficient self-confidence, is important to be investigated the origin and the cause. Mentoring (from the outside) is frequently the most proper way to treat  this. Training courses that intend the increase of personal efficiency or intend the development of consent. However, training is recommended for stable development. Impartialness, the method of approach versus litigant parties and the authoritative attitude are essential values that are related to the ability of self-confidence.  The authority can be increased by gaining experience and by being open to the exemplary behavior of the others. Impartiality can be developed by frequently reviewing the influence of self actions and by integrating the reactions of the others in the self behavior and actions.
This objective is related to the ability for leadership, cooperation and flexibility. With this objective is intended to be prepared a participant in the training that plans and organizes the work for the case. Involves others and allows them to use optimally (non-legal) expertise as well as organizes its use efficiently, informs others for the progress of the work, regulates the process (content, quality, time) when is required. In training sessions, the candidate should learn how to structure better the work as well as how to use the aids for the planning and organization of work. The aspect of the monitoring of progress also is worth developing. This includes, on the one hand, the drafting of procedures for the work, and on the other hand, current controls of progress. The monitoring of progress is an enlargement of planning and organization. Aspects related to the analysis of problems (the judging quality and its most  recognizing aspects) are more difficult to be developed. However, training in analytical abilities, can help.
The development of the ability of cooperation  - Cooperation is a skill that may be elaborated well in practice, even though it needs time, attention and instructions. Insufficient cooperation mostly has to do with the lack of will than the lack of skills.
The above teaching objectives make magistrates skillful in the following competences:


Competence 1: Deep procedural/material knowledge from current jurisprudence and the best domestic/international practices

To have clear and deep theoretical knowledge on concepts, principles and main institutes, in relation to the institute of mediation and arbitration, combined with the practical aspect.
To know and evaluate deeply the attitudes and interpretations of doctrinal value in the judicial practice of the country and to follow on an updated basis the European jurisprudence that is applicable in the Albanian context. 
To identify legal cases that appear in a factual situation, to establish its legal basis, to identify and to be conscious for legislative aims.

Competence 2: Skillful in preliminary actions/investigations and the preparation of the judicial séance 

To study the file/material so that to establish the nature of the conflict,event,case,the main facts as well as the relevant legal basis  (law, judicial practice, doctrine, judicial policies);
To establish the social context of the case.

Competence 3: Skillful in the judicial debate  
 
To summarize correctly and to make questions so that: 
To control the limits of the understanding of the case; 
To collect the missing information or the information that is not clear on facts and viewpoints of importance for the judgment by constructing the strategy of questions and of confrontations so that to clarify divergences.

Competence 4: Skillful in the preparation of acts and the making of judgments 

To assess the competence and the acceptability in elements with foreign nature;
To establish and consider the essential facts of the case, with influence in the preparation of acts and in the taking of decisions, in report with the social context of the case; 
To express him/herself clearly and correctly, in a proper and understandable language for parties;
To listen, react and comment effectively and constructively the ideas expressed by colleagues, within a certain time, by proposing alterations considered as necessary, to defend his/her opinion decisively, and when is necessary to give up;
To establish, debate and apply the material law, jurisprudence and doctrine in the relevant case; 
To analyze evidences, to reason fairly on facts they certify and to distinct clearly the claims/opinions of parties on facts where is based the judgment;
To become able for the preparation of a well - structured and well-reasoned sentence based on the achieved claims, on cases of the fact and of the law;
To have an impartial and full of integrity attitude as well as a professional and independent approach so that to confront pressures of every kind;
To become able for the making of decisions in the concrete case considering attentively its social effect; 
To become rapidly familiar with legal knowledge and to analyze what other circumstance may influence the decision and by acting this way, to consider policies and law;
To find and to implement the relevant policy in a concrete case.

Competence 5: The consolidation of social consciousness, integrity and professional ethics of the magistrate 

To have ethical & professional behavior and to avoid the conflict of interest; 
To become able in the making of a decision for a concrete case in elements with foreign nature, considering attentively the economic effect of the society and parties as well as of the third parties and of social effect.

Competence 6: Cooperation, transparency and communication

To be transparent by respecting the diversity, confidentiality and the principles of the protection of personal data;
To communicate in a clear, proper and transparent language with colleagues; 
To listen the opposite opinions; 
To be open-minded and to reflect on criticisms made on him/her.





PART I: MEDIATION 

The content of the course 

In the part of mediation as an alternative for the resolution of disputes will be elaborated cases of judicial practice and of prosecution that will intend the formation of the practical education of the future judge and prosecutor in the legal interpretation of provisions of the institutes of legislation in force including here: 
The specific law on mediation and its amendments; 
Code of Criminal Procedure; 
Code of Civil Procedure;  
The Juvenile Code of Criminal Justice, etc. 

Topics established in this course of law will analyze also cases in the comparative aspect, considering: 
Sources of the European Law; 
Regulations and EU Acts in this field of law and jurisprudence of the courts of EU countries and of ECJ.

In this section is analyzed the content of the course for every week, considering firstly the scheme of the annual calendar for the relevant topics for the academic year 2022-2023 and, pursuant to, will be elaborated the content for each topic.

The analysis of the course for each topic, week after week in the 15 weeks of the academic year is as follows:


Topics that will be elaborated for the part of the alternative of mediation are as follows: 

Topic 1: Mediation as an alternative of extrajudicial solutions versus the activity of courts and prosecution offices. Principal and critical issues of mediation from the perspective of judges and prosecutors. The evaluation of conflict; the evaluation of parties; other important aspects of the legal framework and of judicial practice, (2 classes). (Arta Mandro)

Topic 2: Reference for mediation of family and work conflicts. Reference for mediation of civil and family matters, when are combined with the best interests of children. Proactive role of the court and prosecution office in different phases of the process, (2 classes). (Arta Mandro)

Topic 3: Reference for mediation in the criminal field and mediation in criminal cases with minors. The role of court and prosecution office, (2 classes). (Arta Mandro) 

Topic 4: Restorative justice and mediation in the context of criminal justice for minors. Avoidance of prosecution by means of mediation and its legal & factual conditions, (4 classes). (Mariana Semini)

Topic 5: Mediation versus conciliation. Procedural techniques of mediation and conciliation based on the law on mediation and the Code of Civil Procedure. The effects of mediation agreement as an executive title, (2 classes). (Mariana Semini).

2.2 Structure and methodology

Topic 1: Mediation as an alternative of extrajudicial solutions versus the activity of courts and prosecution offices. Principal and critical issues of mediation from the perspective of judges and prosecutors. The evaluation of conflict; the evaluation of parties; other important aspects of the legal framework and of judicial practice, (2 classes).
Lecturer: 	Prof. Dr. Arta Mandro
		
The structure of teaching organization

Presentation by the lecturer: 30 minutes;
Discussions, debates, exercises: (Total - 1 teaching class); 
Assignments and/or individual/group independent work under the observation of the lecturer :( Total - 1 teaching class and 30’).


Topic description/Abstract  

In these two education classes, observing the level of the knowledge of candidates on conflicts and disputes, candidates will see attentively the meaning of conflict and of disputes presented to the court/prosecution office and chances for an alternative solution.   

Through concrete examples candidates for magistrate will understand the priorities of the alternative solution of disputes versus the disputes that are resolved only to the court. Part of this course is the evidencing of the method of the understanding of law in the practical direction especially in fields where the invitation and the notification of authorities is a legal obligation. 

Knowledge on international standards on mediation and legal resources in the context of the Council of Europe and of the European Union (Acquis Communautaire) that will be briefly included in this course as research instruments, giving more space to individual research. 

The main topics that will be elaborated 

Evaluation of the relevant case and opportunities for mediation; 
Disclosure of hidden interests of opponent parties and the added (or not added) value of mediation.

Self-study questions

1. What are the advantages of mediation? 
2. Are there any specific advantages related to the relevant case examined by the court/prosecution office? 
3. What are the tendencies of the court and prosecution office to encourage this alternative? What can be improved in this process?
4. What are the risks of the application of mediation as alternative versus the quick resolution of the case and vice versa?
5. What are the international tendencies in the application of mediation?

Methodology	 

Power Point presentation; 
Case studies and interactive discussion; 
Debates; 
Analysis of different cases of interpretation practice related to ADR and mediation;
Hypothetical situation or as evidenced in practice.

Individual work and discussion in group 

Values and importance of communication: participants two by two sit on their backs to each other and one of them describes the view that has to be pictured by the other; 
Exercise on the answers/attitudes versus conflict, [Thomas Kilmann Instrument]; 
The analysis of a judicial file on procedural aspects in the case of a matter resolved by means of mediation and of a matter that is not resolved by means of mediation.   



Compulsory/recommended literature. Notice the usage of hyperlinks!

Lectures and presentations in power point by Prof. Dr. Arta Mandro. 
Emmendo, Paul., Zaka, Tefta., Kalo, Përparim. Arbitration and mediation, School of Magistrates edition.


Legislation  

Law no. 10385/24.2.2011, on mediation and resolution of divergences, amended.   


In the context of the European Union 

Directive 2008/52/EC of the European Parliament and of the Council of 21 May 2008, on certain aspects of mediation in civil and commercial matters, (Official Journal L 136, 24.5.2008, 3 pp.); 
Regulation 2001/44/EC of the Council of 22 December 2000 on jurisdiction and the recognition and enforcement of judgments in civil and commercial matters, (Official Journal L 12, 16.1.2001, 1 pp.). 
Council  Directive 2002/8/EC of 27 January 2003 to improve access to justice in cross-border disputes by establishing minimum common rules relating to legal aid for such disputes, (Official Journal L 26, 31.1.2003, 41 pp.); 
Council Regulation (EC) No 2201/2003 of 27 November 2003 concerning jurisdiction and the recognition and enforcement of judgments in matrimonial matters and the matters of parental responsibility, repealing Regulation (EC) No 1347/2000, (Official Journal L 338, 23.12.2003, 1 pp.); 
98/257/EC: Commission Recommendation of 30 March 1998 on the principles applicable to the bodies responsible for out-of-court settlement of consumer disputes (Official Journal L 115, 17.4.1998, 31 pp.); 
Commission Recommendation of 4 April 2001 on the principles for out-of-court bodies involved in the consensual resolution of consumer disputes (Official Journal L 109, 19.4.2001, 56 pp.); 
Directive 2013/11/EU of the European Parliament and of the Council of 21 May 2013 on alternative dispute resolution for consumer disputes and amending Regulation (EC) No 2006/2004 and Directive 2009/22/EC (Directive on consumer ADR); 
The European Code of Conduct for Research Integrity; 
http://ec.europa.eu/civiljustice/adr/adr_ec_code_conduct_en.pdf 

In the context of the European Union 

Recommendation No. R (98) 1 of the Committee of Ministers to member states on  family mediation of 21 January 1998; 
Recommendation Rec (2002) of the Committee of Ministers to member states on mediation in civil matters of 18 September 2002;
[bookmark: _Toc6042731][bookmark: _Toc6045115]CEPEJ report on Mediation; CEPEJ guidelines on mediation: https://www.coe.int/t/dghl/cooperation/cepej/mediation/default_en.asp; 
[bookmark: _Toc525456949][bookmark: _Toc529790304][bookmark: _Toc529790511][bookmark: _Toc529791858][bookmark: _Toc529846282][bookmark: _Toc529858893][bookmark: _Toc530548478][bookmark: _Toc530562400][bookmark: _Toc530567899][bookmark: _Toc531076620][bookmark: _Toc531422549][bookmark: _Toc531441878][bookmark: _Toc532643232][bookmark: _Toc532643468][bookmark: _Toc532699662][bookmark: _Toc532700245][bookmark: _Toc6042732][bookmark: _Toc6045116]GREEN PAPER - on alternative dispute resolution in civil and commercial law. Brussels, 19.4.2002;
UNCITRAL Model Law on International Commercial Conciliation, A/RES/57/18 (2002). 


Jurisprudence

ECJ Jurisprudence on the obligatory mediation: 
Alassini and Others C-317/08; 
Case C-318/08; 
Case C-319/08 ; 
Case C-320/08;
ECtHR: Catan and Other vs.  Moldova and Russia. 

Topic 2: Reference for mediation of family and work conflicts. Reference for mediation of civil and family matters, when are combined with the best interests of children. Proactive role of the court and prosecution office in different phases of the process, (2 classes).
Lecturer:	Arta Mandro (2 classes)

The structure of teaching organization

Presentation by the lecturer: 30 minutes;
Discussions, debates, exercises: (Total - 1 teaching class); 
Assignments and/or individual/group independent work under the observation of the lecturer :( Total - 1 teaching class and 30’).


Topic description/Abstract

Why family cases? The importance of “internal factors” for the resolution of family disputes.
Frequently the resolution of conflict by external factors does not refer sufficiently or does not refer at all to the interests of those that will live with this solution.  

If the attempts to prevent, resolve and transform the conflict aspire to be efficient in a long-term period, these have to be based on the strong participation of those that are affected by the taken decisions who have to become conscious and to become dedicated in the finding of efficient solutions.  

In the family life there are some: 

Relations that “end”,  spouses will be no longer as they were; 
Relations that “never end” such as relations parent-child, grandparent-child; 
Relations that are transformed, again spouses will be single parents. 

This is requested by the family life and this is made possible by mediation, so to be found a solution by those who live with that solution. 

The main topics that will be elaborated 

1. The effects of mediation process: 
To improve communication between family members;
To mitigate the conflict between parties in conflict;
To achieve friendly solutions;
To provide continuity of personal contacts between parents and children;
To reduce social and economic costs of separation and divorce for parties and the state;
To reduce the time that would have been needed for a different solution of the conflict.
2. The evaluation of the best interest of the child by the court after the achieving of the agreement by means of mediation. 
3. Domestic violence and the Istanbul Convention of the Council of Europe: 
Clear attitudes on the non-application of amicable settlement of disputes.
4. Communication: the key to success. Differences between communication in mediation sessions and communication to the court;
5. Purposes of mediation in domestic matters;
6. Objectives of transforming mediation: Consolidation of understanding and continuity of relations;
7. Challenges of the court in the approval of the agreement achieved by means of mediation in family matters. 

Self-study questions

1. What is mediation process and what is the difference between mediation and judicial process? 
2. What is intended to be achieved with mediation in family matters?
3. What are the principles of mediation and features of mediation in family matters? 
4. Identify the consequences of dissolution of marriage and other family matters where are combined the interests of the child that can be realized successfully by means of mediation.

Methodology	 

Power Point presentation; 
Case studies and interactive discussion; 
Debates; 
Analysis of different cases of interpretation practice related to ADR and mediation;
Hypothetical situation or as evidenced in practice.

Family case no. 1 

Party A vs. Party B 

Facts

After 8 years parties have dissolved their marriage by a decision of the date 11.11.2010 of the First Instance Court of Durrës. 

On 20.4.2011, party A makes an application to the court for the division of marital property owned during marriage. 

From marriage a daughter of 6 years old was born. Under the decision of the court the daughter is left to the mother for upbringing and education (party A). 

Under the claim of the party, in marriage parties have created these properties: 
Residential apartment worth 9.000.000 L;
Household furniture worth 2.500.000 L; 
Mercedes Benz car worth 1. 000.000 L;
Volkswagen van worth 1.500.000 L;
Bank deposit 20,000 euros in  Credins Bank  ;
Commercial activity (trade association “Maus” ltd., ), trade value non-defined initially.

Party A makes these claims:
Requires extra compensatory contribution;
Party B has to afford the child’s treatment at his own expense (suffers from a partial hearing problem), while party A has to cope with the child’s foreign language course.

Party B makes these claims:
Trade association “Maus” ltd., is created 2 months before marriage; 
60% of the bank deposit belongs to the share capital of the company and 40% of the deposit does not exist because it is consumed;
The assets of the company are taken with the right of restitution and do not belong to the company. 
The bank loan contract should be included in the division (10.000 euro); 
Medical expenses are proportionally very high compared to the foreign language course and there is no guarantee of effective treatment in Albania. 


Family case no. 2 

The parties have entered into marriage between them on 3.4.2002. 

From the consumption of marriage, a daughter was born on 2.2.2000. 

The lawsuit for the dissolution of marriage and the settlement of consequences that come from it, are judged at the First Instance Court of Durrës. 

The judge of the case invited parties to mediation and gave explanations on this alternative. 

Facts

The 11-year-old girl is involved in the sport of swimming and has achieved high results so far. The relevant federation provides negligible financial assistance to sportsmen. Sportsmen themselves cover the cost of training in private pools and the treatment for this kind of sport needs extra expenses in food and in competitions abroad and are afforded by parents. 

The girl’s mother does not have a specific profession and during marriage she worked in the business set up by her husband, (the business is jointly owned with 2 other partners).

The husband wants to stay as long as possible with the daughter, a wish which was also expressed by the grandparents of the girl’s father, with whom they lived in a family.
The girl attends classes at a prestigious private school, which can only be afforded by well-to-do families. 

The girl has not experienced well the separation of parents, a state which is reflected negatively in sports and to school.

1. Describe what steps has to follow the mediator in every of the following phases:
- The phase of the preparation of the case;
- The phase of the special meeting with every party;
- The phase of the joint meeting; 
- Mediation development phase. 


Compulsory/recommended literature. Notice the usage of hyperlinks!

Lectures and presentations in power point by Prof. Dr. Arta Mandro. 
Emmendo, Paul., Zaka, Tefta., Kalo, Përparim. Arbitration and mediation, School of Magistrates edition.

Legislation  

Law no. 10385/24.2.2011, on mediation and resolution of divergences, amended. 


In the context of the European Union 

Directive 2008/52/EC of the European Parliament and of the Council of 21 May 2008, on certain aspects of mediation in civil and commercial matters, (Official Journal L 136, 24.5.2008, 3 pp.); 
Regulation 2001/44/EC of the Council of 22 December 2000 on jurisdiction and the recognition and enforcement of judgments in civil and commercial matters, (Official Journal L 12, 16.1.2001, 1 pp.). 
Council  Directive 2002/8/EC of 27 January 2003 to improve access to justice in cross-border disputes by establishing minimum common rules relating to legal aid for such disputes, (Official Journal L 26, 31.1.2003, 41 pp.); 
Council Regulation (EC) No 2201/2003 of 27 November 2003 concerning jurisdiction and the recognition and enforcement of judgments in matrimonial matters and the matters of parental responsibility, repealing Regulation (EC) No 1347/2000, (Official Journal L 338, 23.12.2003, 1 pp.); 
98/257/EC: Commission Recommendation of 30 March 1998 on the principles applicable to the bodies responsible for out-of-court settlement of consumer disputes (Official Journal L 115, 17.4.1998, 31 pp.); 
Commission Recommendation of 4 April 2001 on the principles for out-of-court bodies involved in the consensual resolution of consumer disputes (Official Journal L 109, 19.4.2001, 56 pp.); 
Directive 2013/11/EU of the European Parliament and of the Council of 21 May 2013 on alternative dispute resolution for consumer disputes and amending Regulation (EC) No 2006/2004 and Directive 2009/22/EC (Directive on consumer ADR); 
The European Code of Conduct for Research Integrity; 
http://ec.europa.eu/civiljustice/adr/adr_ec_code_conduct_en.pdf 



 



In the context of the European Union 

Recommendation No. R (98) 1 of the Committee of Ministers to member states on  family mediation of 21 January 1998; 
Recommendation Rec (2002) of the Committee of Ministers to member states on mediation in civil matters of 18 September 2002;
CEPEJ report on Mediation; CEPEJ guidelines on mediation: https://www.coe.int/t/dghl/cooperation/cepej/mediation/default_en.asp; 
GREEN PAPER - on alternative dispute resolution in civil and commercial law. Brussels, 19.4.2002;
UNCITRAL Model Law on International Commercial Conciliation, A/RES/57/18 (2002). 


Topic 3: Reference for mediation in the criminal field and mediation in criminal cases with minors. The role of court and prosecution office.	 

Topic load:	2 classes	Prof. Dr. Arta Mandro	 
Methodology	 

Power Point presentation; 
Case studies and interactive discussion; 
Debates. 

The structure of teaching organization

Presentation by the lecturer: 30 minutes;
Discussions, debates, exercises: (Total - 1 teaching class); 
Assignments and/or individual/group independent work under the observation of the lecturer :( Total - 1 teaching class and 30’).

Topic description/Abstract

In this analysis will be given the principles of juvenile criminal justice, giving more attention to the principles as follows:  
The principle of presumption of innocence; 
The principle of friendly justice;  
The principle of protection from discrimination;  
The principle of the right for an harmonious development of a child;  
The principle of the best interest of the child; 
The principle of proportionality; 
The principle of judgment without delays and with priority. 

There will be elaborated also: 

The basic rule of the Juvenile Code of Criminal Justice, imprisonment sentence - last alternative. 

Restriction or deprivation of freedom as the last measure and is opened the way to the elements of avoidance from criminal prosecution and criminal punishment that is going to be elaborated in the coming weeks. 

Family mediation and group mediation in the case of juvenile criminal justice remains a topic where will be focused the discussion of this theme. The focus is going to be on the alternative measure for the avoidance of criminal prosecution, where participate together with the victim and the child in conflict with the law, even their relatives, persons from their social circle, representatives from public agencies for the protection of children, their monitoring and the prevention of child criminality. 

Candidates for magistrate will become familiar with the role of participating parties in process. In this phase the accused and his family are expected to achieve an agreement with the victim, which includes damage compensation, the commitment of obligations that are acceptable for the victim, and that are expected to keep the accused person away from similar conflict situations in the future. 

The main topics that will be elaborated 

The effects of mediation process in juvenile criminal justice;
Characteristics of the development of criminal mediation and family mediation in group;
The evaluation of the best interest of the child from the court after the achieving of the agreement through mediation;   
Purposes of mediation in criminal cases;
Objectives of transforming mediation: consolidation of understanding and of the continuity of relations;
Challenges of the court in the approval of the agreement achieved through mediation in criminal area.

Self-study questions

1. Why the prosecutor plays an important role in mediations as an alternative for the resolution of conflicts?
2. What are the eventual questions on mediation in criminal cases for a prosecutor?
3. How is going to be considered by the judge and prosecutor the concrete case if it is in the best interest of the child avoidance from criminal pursuit?
4. Is the status of the child important in the criminal justice for children:
If the child is an accused person;  
If the child is a witness; or 
If the child is a victim; 
And how does this influence in the mediation process?
5. What are the criteria and circumstances that will be considered in the case of children in criminal mediation? Why the legislator has decided to include young people of 18 – 21 years old in criminal justice for children?
6. What are the characteristics of the development of criminal mediation and family mediation in group? Are there rules for the selection of participants? Does the group make mediation success difficult? 



Methodology	 

Power Point presentation; 
Case studies and interactive discussion; 
Debates; 
Analysis of different cases of interpretation practice related to ADR and mediation;
Hypothetical situation or as evidenced in practice.

Study of cases of practice in group 

Case 1 

A group of 15-16 year old boys, while playing with each other, see that in the garden of the house near their field, the fruits are well ripened. They are tired and sweaty.  They go secretly to get the fruit, but the owner of the house hears them and rushes to stop them. Frightened, one of them hits the owner of the house with a strong plank on the head and he falls to the ground unconscious. Police has identified the group of robber juveniles.


Case 2 

A.F 21 years old comes from a family with economic difficulties. While traveling by bus, he sees the open bag of an old woman and her mobile phone that can be easily stolen. After some hesitations he decides to steal the mobile phone. The old woman understands and informs immediately the conductor who stops the bus and goes to the police officer to find the person. The mobile phone is in the pocket of the young person.

Case 3 
The person enters into an apartment to steal, but is dictated by the apartment owner, who notifies the police. Thanks to the immediate reaction of the Police, the perpetrator was handcuffed. The services of Commissariat no. 5 caught and arrested in flagrance the citizen G.D., 32 years old, resident in Babrru / Kamza.

Case 4 

While returning from a party, a group of 16-18 year old people, almost drunk, notice a young girl rushing into the darkness. They harass and scare her. The girl tries to get away, but this pushes them more into harassment. They take the girl by force and oblige her to have sex with them. The police patrol finds the girl in terrible conditions. She holds tightly in her hand a chain detached from the neck of one of the rapists in which is engraved his name. 

Next: A.Z is accused of committing the criminal offense of theft in collaboration. He was caught red-handed stealing chocolates, biscuits, other groceries, cigarettes in a store etc. 
It is suspected that after a previous conflict with the owner of a coffee bar, four citizens entered his bar where was located only the employee of the bar and damaged the interior of the bar with strong tools and left immediately. 


Compulsory/recommended literature. Notice the usage of hyperlinks!

Lectures and presentations in power point by Prof. Dr. Arta Mandro. 
Emmendo, Paul., Zaka, Tefta., Kalo, Përparim. Arbitration and mediation, School of Magistrates edition.

Legislation  

Law no. 10385/24.2.2011, on mediation and resolution of divergences, amended. 


In the context of the European Union 

Directive 2008/52/EC of the European Parliament and of the Council of 21 May 2008, on certain aspects of mediation in civil and commercial matters, (Official Journal L 136, 24.5.2008, 3 pp.); 
Regulation 2001/44/EC of the Council of 22 December 2000 on jurisdiction and the recognition and enforcement of judgments in civil and commercial matters, (Official Journal L 12, 16.1.2001, 1 pp.). 
Council  Directive 2002/8/EC of 27 January 2003 to improve access to justice in cross-border disputes by establishing minimum common rules relating to legal aid for such disputes, (Official Journal L 26, 31.1.2003, 41 pp.); 
Council Regulation (EC) No 2201/2003 of 27 November 2003 concerning jurisdiction and the recognition and enforcement of judgments in matrimonial matters and the matters of parental responsibility, repealing Regulation (EC) No 1347/2000, (Official Journal L 338, 23.12.2003, 1 pp.); 
98/257/EC: Commission Recommendation of 30 March 1998 on the principles applicable to the bodies responsible for out-of-court settlement of consumer disputes (Official Journal L 115, 17.4.1998, 31 pp.); 
Commission Recommendation of 4 April 2001 on the principles for out-of-court bodies involved in the consensual resolution of consumer disputes (Official Journal L 109, 19.4.2001, 56 pp.); 
Directive 2013/11/EU of the European Parliament and of the Council of 21 May 2013 on alternative dispute resolution for consumer disputes and amending Regulation (EC) No 2006/2004 and Directive 2009/22/EC (Directive on consumer ADR); 
The European Code of Conduct for Research Integrity; 
http://ec.europa.eu/civiljustice/adr/adr_ec_code_conduct_en.pdf 
 

In the context of the European Union 

Recommendation No. R (98) 1 of the Committee of Ministers to member states on  family mediation of 21 January 1998; 
Recommendation Rec (2002) of the Committee of Ministers to member states on mediation in civil matters of 18 September 2002;
CEPEJ report on Mediation; CEPEJ guidelines on mediation: https://www.coe.int/t/dghl/cooperation/cepej/mediation/default_en.asp; 
GREEN PAPER - on alternative dispute resolution in civil and commercial law. Brussels, 19.4.2002;
UNCITRAL Model Law on International Commercial Conciliation, A/RES/57/18 (2002). 


Topic 4: Restorative justice and mediation in the context of criminal justice for minors. Avoidance of prosecution by means of mediation and its legal & factual conditions, (4 classes).

Topic load: 4 classes (2 weeks x 2 classes), Lecturer: Prof. Dr. Mariana TUTULANI-SEMINI

Methodology	 

Power Point presentation; 
Case studies and interactive discussion; 
Debates; 


Week 1:2 classes


The structure of teaching organization

Presentation by the lecturer: 30 minutes;
Discussions, debates, exercises: (Total - 1 teaching class); 
Assignments and/or individual/group independent work under the observation of the lecturer :( Total - 1 teaching class and 30’).


Topic description/Abstract

In this topic will be elaborated the objective of mediation in the criminal field, the role of the mediator or actors that will play the role of the third person in the criminal mediation, where are included: 
Lawyers; 
Parents; 
Procedural representatives;  
Prosecutor;   
Psychologist;  
Social worker, etc. 

The consent of parties in the process of mediation in criminal cases is a very important moment that has to be noticed and evidenced in the written form. Training underlines some procedural rules that are obligatory such as: 
Voluntary character of measures; 
Protection of  life and personal dignity of the child; 
Prohibition of imposing obligations on him, etc.; 

that are dictated by: 
The nature of the criminal offence;  
Personal characteristics of the behavior of parties involved in the process;  
The history of the child; 
The opportunity of the restitution of relations into normality; 
The possibility of the rehabilitation of the child and of the victim and their reintegration in society.

Programs envisaged in the framework of measures for the avoidance of penalty are processes of education nature for every participant in these procedures and being so help the accused to be reintegrated in the social life by avoiding the repetition of any criminal offence in the future. Some of the alternatives for the avoidance from criminal prosecution that are anticipated by the Juvenile Code of Criminal Justice are as follows: 
Restorative justice programs;
Mediation programs;
that will be elaborated in the two weeks programmed for this topic.

Week 1

The main topics of the lesson

1. Lawyers/jurists and their role in mediation;
2. The report of the process of mediation with the giving of jusice. The mediator does not give a judicial sentence. The mediator has to analyse the future of parties, not their past; 
3. Mediation and judgment on agreement under the Article 406 of the Code of Criminal Procedure. Differences between them; 
4. Mediation does not find the wrongdoer and does not prove guilt;
5. Mediation intends the matching of personal interests of parties;
6. Mediation and disconnection from the “Legally important fact” to pass to the “vital important fact”, to return to each other from time to time, presuming the latter one as a priority. 


Self-study questions

1. Can animals be considered authors when drawing?
2. Are the children/minors considered as authors? 
3. How does mediation in criminal matters begin? How is combined the law on mediation with the Juvenile Code of Criminal Justice and the Code of Criminal Procedure?
4. Is mediation possible at all levels of criminal proceedings? How does mediation in criminal matters begin?
5. In what cases is criminal mediation applied?
6. What is the status of mediation agreement?
7. Are there more cases of conciliation or mediation in practice?
8. What impact does the presence of lawyers/jurists bring in the mediation process? 


Exercises, debate, independent work in group 

Discussion, debates, exercises and oral presentation on topic: 
In your experience:
A) Is mediation preferred due to the regulation of relations between parties?
B) Is mediation preferred in cases of evasion from criminal proceedings? 
C) Is mediation more preferred as a mitigating circumstance for reducing the sentence?

Practical case 

Two minors aged 17 are caught on school premises and the criminal offence is qualified under the Article 89 of the Criminal Code, “Intentional minor injury” (the maximum envisaged sanction of criminal punishment up to 2 years of imprisonment).  
The child victim files a criminal complaint and seeks the prosecution of the juvenile in conflict with law.
Depending on the circumstances of the criminal fact and the individual circumstances of each, if there is no public interest to proceed with the prosecution of the juvenile author – consider an appropriate measure of mediation between them.


Questions on the practical case 

1. What are the steps that the prosecutor has to follow in this case?
2. Evidence the importance of the individual assessment report and determine the questions you would have for the psychologist or social worker. 

Topic 4: Restorative justice and mediation in the context of criminal justice for minors. Avoidance of prosecution by means of mediation and its legal & factual conditions, (4 classes). [Continuation]

Week 2:2 classes
Methodology	 

Power Point presentation; 
Case studies and interactive discussion; 
Debates; 


The structure of teaching organization

Presentation by the lecturer: 30 minutes;
Discussions, debates, exercises: (Total - 1 teaching class); 
Assignments and/or individual/group independent work under the observation of the lecturer :( Total - 1 teaching class and 30’).

Topic description/Abstract

The analysis will continue again for another week related to topic 4. In this topic will be analysed the “avoidance from criminal prosecution" which means that the child accused for the commitment of a criminal offence will not be prosecuted criminally and will not be punished on imprisonment, if he fulfills the obligations envisaged in one or some of the measures ranked in law. 

Magistrates will be trained on the rule that the avoidance brings deviation from the normal way of investigation and judgment for an accused person in the case of the commitment of a criminal offence. The juvenile is not going to be prosecuted if he fulfills the obligations deriving from alternative avoidance measures and is considered unpunished. 

The avoidance eliminates consequences of imprisonment and the main consequence of having been convicted so for the accused exist more opportunities for rehabilitation and resocialisation. Integration in social, family and professional life for a child is easier if is followed by one or some alternative measures for the avoidance from criminal prosecution, than it would have been if he had been prosecuted criminally and had been punished with imprisonment and deprivation of liberty. 

The possibility of the application of an avoidance measure means that the successful realisation of a procedure that is related to alternative measures on the child accused for the commitment of a criminal offence causes:  
The not initiation of a criminal case that has not yet begun; or  
The suspension of the criminal prosecution; or 
The complete stay of the criminal prosecution on the child in conflict with the law. 

Consequently, the legal result is that there will be no criminal liability against the juvenile accused of committing a criminal offense, which is one more opportunity for him to be reintegrated and rehabilitated from a social point of view.  

In this topic will be elaborated cases when: 
The case is referred for mediation by: 
The court, prosecution or mediator, at the end of the procedure of mediation, or within the term established by this law;
There is released the notification for them on the resolution or not of the disputes, by transmitting the relevant acts. 

In the case when the case is resolved by means of mediation, the judicial organs decide, according to the case on: 
Approval of the amicable resolution of the civil case; or 
The stay of the criminal case; or 
The non-initiation of criminal proceedings;  

With the exception of cases when is arrived in the conclusion that is noticed invalidity. 

In the case when the criminal case where are included minors in conflict with the law, is resolved by means of mediation, the prosecutor or judge decides on the stay of the case. 

The main topics of the lesson

The assessment in macro level of the possibility of taking the avoidance measure and of the best interest of the child; 
The importance of the criminal offense committed and its dangerousness seen in relation to the punishment provided for that offense;
The importance of the age of the child, of the level of guilt and their relation to the damage caused;
The intimidating effect of criminal prosecution and the balance between public interest and the interest of the child; 
The behavior of the child after the commitment of the criminal offence, in relation to the level of the danger of the child;
The importance of the report of individual assessment;  
The suspension of investigation, on the purpose of the conditional application of the measure of avoidance if the child in conflict with law requires and guarantees the accomplishment of such obligations as: 
Reparation or compensation of the damage caused by the criminal offence, under his capacities and according to the case; 
Inclusion in restorative justice programs and mediation; 
Inclusion in works of a humanitarian organization or in the activities of the community or of the protection of the environment; 
Treatment of drug addiction or other addictions.
The list of criteria for every case of avoidance starting from the discussion if there are sufficient evidences for a reasonable suspicion that the child has commited a criminal offence, for which is anticipated imprisonment penalty of maximally 5 years or on fine; if the child accepts or explains the criminal offence in the presence of a defender, etc.  

Self-study questions

How do you understand the principle, “imprisonment – the last alternative” and the dangerousness of the person and of the criminal offence?
How do you understand the so-called, “Miller Factor” in juvenile criminal justice?
Can a video game lead to murder? Discuss on the so-called, “Blue Whale”;
How does the prosecutor assess whether the measure he has taken for avoidance is appropriate and suitable seen from the point of view of an individual report of a child? 

Case for discussion 

In 2003, Evan Miller 14 beat his neighbor to death with a baseball bat and then set his trailer on fire. Before delivering the final blow, he threw a sheet over the man’s head and shouted, “I am God, I’ve come to take your life.” The man, Cole Cannon, died of his injuries and smoke inhalation. 

By age 14, Miller had attempted suicide four times, the first when he was six. He had been in and out of foster care because his stepfather beat him and his mother abused drugs and alcohol. 

A jury convicted him of murder, and Miller was sentenced in 2006 to life without the possibility of parole. 

At the age of 28 years old, Miller appears before an Albama county judge for a re-sentencing hearing in which he will take into account “a child’s ‘diminished culpability and heightened capacity for change.’  ”      


The instructions come directly from the Supreme Court, which ruled in a landmark 2012 case that bears Miller’s name – Miller v. Alabama – that sentencing schemes that require life without parole for juveniles are unconstitutional. 


The Miller ruling was the third of four cases in which the Supreme Court has ruled that kids must be held to a different standard from adults. 


The Court stopped short of outlawing life without parole altogether for juveniles, conceding that a judge “might encounter the rare juvenile offender who exhibits such irretrievable depravity that rehabilitation is impossible and life without parole is justified.” But they cautioned that the sentence should be “uncommon,” and cannot be handed down without a hearing to weigh what have come to be known as “Miller factors”: the person’s prospects for reform and how the circumstances of their age may have contributed to the crime.

Exercises, debate, independent work in group 

Discussion, debates, exercises and oral presentation on topic: 
What will be considered sufficient evidences to make a charge?
What will be classified as a reasonable suspicion?
When will be considered:  
 a) Mediation as proper;  
 b) Mediation as possible; and   
 c) Mediation as necessary? 






Should a video game lead to murder?

On May 31, 2014, two 12-year-old girls, Anissa Weier and Morgan Geyser, lured their best friend Payton Leutner into the woods and stabbed her 19 times in an attempt to become proxies of the fictional character Slender Man.

The victim crawled to a road where she was found, and recovered after six days in the hospital. The perpetrators were found not guilty by mental disease or defect and committed to mental health institutions for sentences of 25 and 65 years, respectively.

After beating their friend, the girls went to the forest to see Slender Man, a fictional entity they thought was. When arrested, both girls claimed that they had done the attack to become the assistants of Slender Man and to be favoured by him.

Slender Man is a video game based on urban legends. 


Practical case no. 1 

The prosecutor considers that compete some conditions such as: 
the young age of the child; 
the low risk of the criminal offense; 
the commission of the criminal offense for the first time;  
the possibilities of rehabilitation of the child; 
so that  to be applied the avoidance of criminal prosecution. 

The prosecutor on his own initiative considers that it is in the interest of the child to attend e mediation process for the resolution of the conflict intending the avoidance from the criminal prosecution. 

In the moment when this measure is proposed to the child, this last one opposes categorically and says that he refuses to be in the table with the victim wounded by him. 

The action happened because the victim discriminated her to school and insulted her in front of friends.

Questions on the practical case 

1. What are the steps that the prosecutor should follow in this case?
2. How is the appropriateness of giving the avoidance measure assessed?





Practical case no. 2

Three adolescents and an 18 year old kid, on 28 September in Johnston High School, three weeks after the incident at the house of the co-accused Morgan Hough in Iowa, USA. A research order detected a recorded video that showed that the victim, 15 years old was strangled and kicked until reduced to the state of unconsciousness.


School officials had called police after receiving anonymous reports about the attacks. Police interviewed the victim and his parents, who said they gradually pieced together the severity of what happened after finding their son unconscious on their front lawn wearing somebody else's clothes late on Sept. 8, 2017.

The victim told police they were drinking alcohol and he doesn't remember what happened between 6:30 and 7 p.m. that night. He was told by other students he was repeatedly beaten and sexually assaulted, according to court documents.

Police said they also discovered unauthorized charges to the victim's bank account for online video games and at a McDonald's.

All four suspects and the victim were students in the Johnston school district at the time.
Noah Lamar, 15, pleaded guilty in December 2017 to first-degree robbery.
Kaden Dishman, 16, pleaded guilty to aiding and abetting willful injury causing bodily injury in May 2018 after reaching a deal with prosecutors to lessen his original charges of first-degree robbery, second-degree sexual abuse, assault and sexual exploitation of a minor.
Their punishments are being handled by the juvenile court system.

Questions on the case

1. What will be considered sufficient evidences to make a charge?
2. Which will be classified as a reasonable suspicion?


Compulsory/recommended literature on topic 4 

Lectures and presentations in power point by Prof. Dr. Arta Mandro. 
Emmendo, Paul., Zaka, Tefta., Kalo, Përparim. Arbitration and mediation, School of Magistrates edition.






Legislation 

Code of Criminal Procedure, Articles 59, 284, 332/c, 333, 338. In the case of offences that are attended under the request of the accusing victim, the court calls the victim and the accused and proposes the settlement of the matter amicably. In case the victim withdraws the application and the person accused accepts the withdrawal, the courts decided the stay of the case. Otherwise, it establishes the date of the séance. 
Criminal Code, Articles 84, 89, 102/1, 105, 106, 130, 148, 149, 243, 254, 264, 275, 290/1 and 318. 
Law no. 10385/24.2.2011, on mediation and resolution of divergences, amended. 

In the context of the European Union 

Directive 2008/52/EC of the European Parliament and of the Council of 21 May 2008, on certain aspects of mediation in civil and commercial matters, (Official Journal L 136, 24.5.2008, 3 pp.); 
Regulation 2001/44/EC of the Council of 22 December 2000 on jurisdiction and the recognition and enforcement of judgments in civil and commercial matters, (Official Journal L 12, 16.1.2001, 1 pp.). 
Council  Directive 2002/8/EC of 27 January 2003 to improve access to justice in cross-border disputes by establishing minimum common rules relating to legal aid for such disputes, (Official Journal L 26, 31.1.2003, 41 pp.); 
Council Regulation (EC) No 2201/2003 of 27 November 2003 concerning jurisdiction and the recognition and enforcement of judgments in matrimonial matters and the matters of parental responsibility, repealing Regulation (EC) No 1347/2000, (Official Journal L 338, 23.12.2003, 1 pp.); 
98/257/EC: Commission Recommendation of 30 March 1998 on the principles applicable to the bodies responsible for out-of-court settlement of consumer disputes (Official Journal L 115, 17.4.1998, 31 pp.); 
Commission Recommendation of 4 April 2001 on the principles for out-of-court bodies involved in the consensual resolution of consumer disputes (Official Journal L 109, 19.4.2001, 56 pp.); 
Directive 2013/11/EU of the European Parliament and of the Council of 21 May 2013 on alternative dispute resolution for consumer disputes and amending Regulation (EC) No 2006/2004 and Directive 2009/22/EC (Directive on consumer ADR); 
The European Code of Conduct for Research Integrity; 
http://ec.europa.eu/civiljustice/adr/adr_ec_code_conduct_en.pdf

In the context of the European Union 

Recommendation No. R (98) 1 of the Committee of Ministers to member states on  family mediation of 21 January 1998; 
Recommendation Rec (2002) of the Committee of Ministers to member states on mediation in civil matters of 18 September 2002;
CEPEJ report on Mediation; CEPEJ guidelines on mediation: https://www.coe.int/t/dghl/cooperation/cepej/mediation/default_en.asp; 
GREEN PAPER - on alternative dispute resolution in civil and commercial law. Brussels, 19.4.2002;


Topic 5: Mediation versus conciliation. Procedural techniques of mediation and conciliation based on the law on mediation and the Code of Civil Procedure. The effects of mediation agreement as an executive title, (2 classes), Mariana Semini

Methodology	 

Power Point presentation; 
Case studies; 
Work in group; 
Debates.

The structure of teaching organization

Presentation by the lecturer: 30 minutes;
Discussions, debates, exercises: (Total - 1 teaching class); 
Assignments and/or individual/group independent work under the observation of the lecturer :( Total - 1 teaching class and 30’).


Topic description/Abstract

In this elaboration will be analysed technical rules of the mediation process that are related to: 
Avoidance to find the right and the fault; 
Emotions; 
Empathy; 
Preservation of confidentiality and impartiality; 
Construction of neutrality; and 
Education through process. 

For every future judge or prosecutor is important that before presenting a civil or criminal conflict for mediation or reconciliation, to analyse carefully: 
If parties agree; and 
If they have interest to use the advantages of mediation. 

While discussing the topic, the audience has to be focused on: 
The method of the evaluation of opportunities; 
Maintaining the balance of power of  parties: 
Physical power; 
Economic power; 
Power of information; 
Power of education; 
Emotional power, etc. 
The identification of common points where the interests of a conciliation or mediation agreement meet. 

The clarification of the role of magistrate that does not become part of the solution for mediation, because solution comes from parties, (this has to be underlined while elaborating the topic). Mediation does not provide solutions and does not give guarantees. 

The making of a mediation agreement extinguishes the conflict to the court or to the prosecution office. For the magistrate is important to know the conditions of the agreement so that to legalise it as a document, considering: 
Respecting the form; 
Avoiding incompetence; 
Avoiding conflicts of interest of the mediator. 

The status of the agreement is important, especially: 
Voluntary implementation as a contract; 
Its existence as evidence in the judicial process; and   
The effects as an executive title. 

The main topics of the lesson

Identification and research of the problem; 
Establishing a situation of trust and setting a speaking order: age, sex, alphabetical order of the name;
The mediator is an active listener;
The questions asked by the mediator are open, non-suggestive: What has happened? Why are we in this conflict today? How do you perceive the conflict?
Equal speaking time for both parties;  
Intermediary interruptions and occasional summaries when the conversation extends off topic;
Barriers to active hearing are as follows: 
Prejudices; 
Overvoting; 
 Interruption of  the conversation; 
Giving advice; 
Preparation of the answer; 
The opinion that we are right; 
Avoidance.
Principles of active listening are as follows: 
Focused attention;  
Lack of subjectivism; 
Full acceptance;
The meaning of symbolism in speech; 
Empathy; 
Evaluation; 
Trust in the interlocutor; 
Self-understanding. 
Recording the indisputable fact and moving from the indisputable fact to the less disputed one; 
Evidence of facts where attitudes are the same or similar; 
Careful identification of the ways in which the parties should approach the agreement. 

Self-study questions

1. What can awareness raise for the people involved in the mediation process?
2. What attitude should we take and what attitude should we manifest towards the conflict?
3. When should we intervene in a conflict?
4. What role do the parties or mediators play in a conflict?
5. Are we in an environment that is prone to conflict or is tolerant and peaceful?
6. Which questions are preferred in the case of a conciliation or mediation: 
Questions that are open, non-suggestive in nature: 
What has happened?
Why are we in this conflict today?
Explain to me how you perceive the conflict.  
(or) Closed questions? 
How is the conversation combined?
7. How do you understand the expression, “to be an active listener in mediation”?
8. How does prejudice affect a mediation process? How much do voting and overvoting in the thinking process influence?


Exercises, debate, independent work in group  

Discussions, debates, exercises and oral presentation on topic:
 
How active should the judge or prosecutor be to orient the parties towards a mediation process? 
How the judge or prosecutor has to keep the balance with the avoidance of the risk so that to be considered from parties as impartial? 
How should neutrality be maintained, in the case when it is noticed that one of the parties wants the process of mediation, but the next part is yet indecisive to give the consent?

Practical case no. 1 

The juvenile defendant at the age of 15 was performing dangerous maneuvers with a YINGANG type car without license plates in front of P.B Burrel High School. 

The criminal offence is: The driving of cars irregularly, being drunk and under the influence of narcotics. 

Subjective point of view: The criminal offense was committed with guilt.  He knew he needed a license and did not have one because of his age.

The dangerousness of the offense is great because it is considered a crime and not a criminal offense. The kid shows deep remorse.

From the individual evaluation results that:

a) The behavior can be improved;
b) The kid shows no risk of recurrence;
c) Avoidance is more appropriate. 


Questions on the practical case 

Is mediation possible in this case?

Imagine that you are the mediator and you have to invite the parties that will be involved in the mediation process. Who will you call in the mediation process? 
List the actions you will perform in the preparatory phase. 
Construct the steps you will follow in the mediation procedure. 
How will you organize the meetings with parties?

What will you explain to parties?

What are the advantages of mediation?

Practical case no. 2

The juvenile in conflict with the law G.LL, circulating with the Lifan type motorcycle with license plates CAH 728 on the Blue Boulevard with a sense of movement from Tirana to Kamza, had an accident colliding with the citizens QT and AQ, who were crossing the road on Kastrati fuel. 

As the result of the vehicle hit, both citizens fell on the sidewalk and were sent for medical assistance to the Trauma Hospital. 

The juvenile citizen G.LL had a driving license of category AM, which was not suitable for driving the motor vehicle he was driving.

According to the act of medical expertise, AQ and QT have suffered injuries that are categorized as minor injuries as there are injuries that have caused loss of temporary ability to work in the amount of over 9 (nine) days.

The juvenile in conflict with the law has committed criminal offenses of: 
Violation of traffic rules; and  
The driving of the car irregularly, (anticipated by the Articles 290/1 and 291 of the Criminal Code.) 

The data on the personality of the juvenile in conflict with the law are obtained from RVI.

The juvenile in conflict with the law is: 
School student, (and is a student of satisfactory level in lessons);
Previously unconvicted;  
Admits and explains the criminal offense in the presence of the defender; 
His family does not have a satisfactory income and for this reason the minor also works part-time on holidays; 
Behaves very well in the community and family. 
 
Questions on the practical case 

Is mediation possible in this case?
Imagine that you are the mediator and you have to invite the parties that will be involved in the mediation process. Who will you call in the mediation process? 
List the actions you will perform in the preparatory phase. 
Construct the steps you will follow in the mediation procedure. 
How will you organize the meetings with parties?
What will you explain to parties?
What are the advantages of mediation?

Practical case no. 3

On 24.5.2018, around 12:57:47 and 12:59:41 was done a call by a secret number, and a female voice answered on the other end of the phone. She initially said, “When are you going to give me those exams I have left for the fall?” 

The denouncing lecturer said, “Do you know who you are talking to? Maybe you have confused the number, “but the person on the other end of the phone at this time has hung up the phone. 

After about 2 minutes, she was called again by a secret number, concretely at 12:59:41 seconds, according to the Blacberry cell phone clock that Esmeralda uses and says, “Are you teacher Esmeralda?”   

Esmeralda asked her, “Yes, who you are?” The person has answered, “It does not matter who I am, but will you give me those exams that I have taken for the fall?”

Esmeralda told her that it was impossible to communicate this way, so she had to come to school, and present claims verbally. The female on the other hand of the phone answered, “Ok, I will come tomorrow.” 

The plaintiff stated that these phone calls bothered her, and psychologically charged her. Therefore seeks prosecution, for any person who has taken the initiative to harass her in this way.

The Prosecution at the Court of First Instance Elbasan, on the basis of the report material referred by the judicial police officer, has registered the criminal proceeding no. 982 in charge of K.B for the criminal offense of, malicious use of telephone calls, provided by Article 275 of the Criminal Code. 


During the investigation of this criminal proceeding: 
in the presence of the appointed defender and the psychologist; 
in the presence of the parent since at the time of entrance into the agreement the minor K.B  in conflict with law has not reached 18 years of age;
was realized the agreement on the application of the measure of avoidance from prosecution. 

Questions on the practical case 

Is mediation possible in this case?  
Imagine that you are the mediator and you have to invite the parties that will be involved in the mediation process. Who will you call in the mediation process?
List the actions you will perform in the preparatory phase. 
Construct the steps you will follow in the mediation procedure. 
How will you organize the meetings with parties?
What will you explain to parties?
What are the advantages of mediation?

Compulsory/recommended literature 

Compulsory/recommended literature on topic 4

Mandro, A., Semini, M. A cycle of lectures of the School of Magistrates, Tirana, 2019. 
Emmendo, Paul., Zaka, Tefta., Kalo, Përparim. Arbitration and mediation, School of Magistrates edition. 


Legislation 

Code of Criminal Procedure, Articles 59, 284, 332/c, 333, 338. In the case of offences that are attended under the request of the accusing victim, the court calls the victim and the accused and proposes the settlement of the matter amicably. In case the victim withdraws the application and the person accused accepts the withdrawal, the courts decided the stay of the case. Otherwise, it establishes the date of the séance. 
Criminal Code, Articles 84, 89, 102/1, 105, 106, 130, 148, 149, 243, 254, 264, 275, 290/1 and 318. 
Law no. 10385/24.2.2011, on mediation and resolution of divergences, amended. 

In the context of the European Union 

Directive 2008/52/EC of the European Parliament and of the Council of 21 May 2008, on certain aspects of mediation in civil and commercial matters, (Official Journal L 136, 24.5.2008, 3 pp.); 
Regulation 2001/44/EC of the Council of 22 December 2000 on jurisdiction and the recognition and enforcement of judgments in civil and commercial matters, (Official Journal L 12, 16.1.2001, 1 pp.). 
Council  Directive 2002/8/EC of 27 January 2003 to improve access to justice in cross-border disputes by establishing minimum common rules relating to legal aid for such disputes, (Official Journal L 26, 31.1.2003, 41 pp.); 
Council Regulation (EC) No 2201/2003 of 27 November 2003 concerning jurisdiction and the recognition and enforcement of judgments in matrimonial matters and the matters of parental responsibility, repealing Regulation (EC) No 1347/2000, (Official Journal L 338, 23.12.2003, 1 pp.); 
98/257/EC: Commission Recommendation of 30 March 1998 on the principles applicable to the bodies responsible for out-of-court settlement of consumer disputes (Official Journal L 115, 17.4.1998, 31 pp.); 
Commission Recommendation of 4 April 2001 on the principles for out-of-court bodies involved in the consensual resolution of consumer disputes (Official Journal L 109, 19.4.2001, 56 pp.); 
Directive 2013/11/EU of the European Parliament and of the Council of 21 May 2013 on alternative dispute resolution for consumer disputes and amending Regulation (EC) No 2006/2004 and Directive 2009/22/EC (Directive on consumer ADR); 
The European Code of Conduct for Research Integrity; 
http://ec.europa.eu/civiljustice/adr/adr_ec_code_conduct_en.pdf 


In the context of the European Union 

Recommendation No. R (98) 1 of the Committee of Ministers to member states on  family mediation of 21 January 1998; 
Recommendation Rec (2002) of the Committee of Ministers to member states on mediation in civil matters of 18 September 2002;
CEPEJ report on Mediation; CEPEJ guidelines on mediation: https://www.coe.int/t/dghl/cooperation/cepej/mediation/default_en.asp; 
GREEN PAPER - on alternative dispute resolution in civil and commercial law. Brussels, 19.4.2002.



Topics that will be elaborated for the part of Arbitration alternative are as follows:

DOMESTIC ARBITRATION
Topic 1: Meaning, effects and applicability of arbitration agreement, (2 classes), Prof. Dashamir Kore;
Topic 2: Procedure of domestic arbitration, (2 classes), Prof. Dashamir Kore;
Topic 3: Sentences of arbitration and causes of its appeal, (2 classes), Prof. Dashamir Kore.

TRADE INTERNATIONAL ARBITRATION
Topic 1: Kinds of arbitration; Differentiation between local arbitration and international arbitration, (1 class), Prof. Assoc. Flutura Kola Tafaj;  
Topic 2: Arbitration agreement, (2 classes), Prof. Assoc. Flutura Kola Tafaj;
Topic 3: Arbitration procedures and safety measures, (2 classes), Prof. Assoc. Flutura Kola Tafaj;
Topic 4: Opposition and recognition of international arbitral awards, (1 class), Prof. Assoc. Flutura Kola Tafaj.




PART II: DOMESTIC ARBITRATION   

The content of the course 

The course intends: 
To present students with one of alternative methods for the resolution of disputes;
To present students with arbitration, as an efficient mechanism for the resolution of disputes out of the judiciary system. 

Candidates for magistrate will be presented with: 
The fundamental principles where is based arbitration; 
Characteristics of arbitration; 
Advantages and disadvantages compared to mediation, negotiation and judicial jurisdiction; 
The basic principles of the procedure of arbitration; 
The effects and application of arbitration judgment.

Topic 1: Meaning, effects and applicability of arbitration agreement, (2 classes), Prof. Dashamir Kore

Self-study questions

What is arbitration? 
What are the advantages and disadvantages of arbitration compared to judicial jurisdiction and other forms of the solution of disputes such as mediation and negotiation? 
Has there been arbitration in Albania? If so, what kind of arbitration was conducted?
What is the legal framework for the regulation of domestic and international arbitration in the Republic of Albania?
What is the applicable law to assess the conditions of (in) validity of the arbitration agreement?  
What are the criteria for the validity of the arbitration agreement?  

The main topics that will be elaborated 

Arbitration in Albania, in different stages of the history of Albania;
Albanian legal framework governing domestic arbitration;
Form of arbitration agreement;
Arbitrariness;  
Content of the arbitration agreement; 
Terms of validity of the arbitration agreement according to the  Albanian law; 
Albanian case law in relation to arbitration agreement.  

Methodology 

The lecture is concepted as a combination between the presentation of the lecturer and the conversation between the lecturer and candidates for magistrate. 

Through the lecture is intended to be achieved the development of constructive debates on theoretical and practical cases, on the purpose of the development of critic thinking and argumentation. 

There will also be discussions on practical cases and solutions to hypothetical cases, drafting of arbitration clauses, etc. 



(Judicial) Case 

A and B, two companies of Albanian law, have entered into a supply contract. 

In this contract, the parties have foreseen the MEDART center, as an institution for the resolution of disputes between them, but have not foreseen the number of arbitrators. 

When a dispute arises between them, A addresses the MEDART center with a request to start the arbitration process, while B addresses the state judicial jurisdiction claiming the invalidity of the arbitration agreement, due to the non-determination of the number of arbitrators. 


Matters for discussion 

Is B’s claim correct?
What is the applicable law to determine the validity of the arbitration agreement?
If A addressed MEDART and the arbitration process started before B went to the state judicial jurisdiction, what should the Albanian court do?  
What if the arbitration process has not started, what should the Albanian court decide regarding B’s claim?  
Which Albanian court would be competent to review B’s claim? 
How can two parallel processes be avoided, namely in arbitration jurisdiction and in judicial jurisdiction?  
 

Compulsory literature 

Kola Tafaj, Flutura., Çinari, Silvana., Alternative resolution of disputes,Albas publications, October 2015.   



Jurisprudence

Judgment no. 176, date 19.4.2011, of the Civil College of the High Court.  
Judgment no. 467, date 18.9.2014, of the Civil College of the High Court. 
Judgment no. 357, date 18.9.2011, of the Civil College of the High Court.   

Legislation 

Code of Civil Procedure, 1996, amended.     

Compulsory literature 

“Arbitration, an alternative for the resolution of conflicts extra judicially”, an article by Dr. Flutura Kola Tafaj, Mediation journal, a publication of the foundation, “Resolution of conflicts and settlement of disputes”, Tirana, 2008. 
“Arbitration in Albania”, chapter of World Arbitration Reporter, second edition published by JurisNet LLC, in co-authorship with Dr. Flutura Kola Tafaj. 
Kola Tafaj, Flutura., Çinari. Silvana. “History of the development of arbitration in Albania in 100 years of state.” 
Emmond, Paul., Zaka, Tefta., Kalo, Përparim. “Arbitration and Mediation”, Publication of the School of Magistrates, Tirana, 2007. 

Topic 2: Procedure of domestic arbitration, (2 classes), Prof. Dashamir Kore

Self-study questions

When is considered a local arbitration?
How does an arbitration process begin?
When is considered as formed an arbitral tribunal?
Can the arbitral tribunal grant precautionary measures?  
How is executed a security measure issued by the local arbitration court in the Republic of Albania?  
  
 
The main topics 

1. Application for arbitration and response to the application for arbitration;
2. Representation of parties in arbitration;
3. Notices and deadlines in arbitration;
4. Establishment of the court of arbitration;
5. Who can be a referee?
6. Nomination of referees. The role of the appointing authority; 
7. Opposition, dismissal and replacement of arbitrators.



(Judicial) Case 

Companies A and B are Albanian companies that have entered into an enterprise contract. 

In this contract parties have agreed on the deadlines within which B must carry out some work on a project for the construction of a resort. 

They have also entered into an agreement to settle all disputes that may arise from or in connection with this contract of institutional arbitration under the MEDART Arbitration Rules, with arbitration place Tirana. 

In the last six months B has been working very slowly in violation of the terms agreed in the contract, and therefore A did not pay B the next installment provided in the contract. 

B interrupts the work for the construction of the department, announces the dissolution of the contract because an installment was not paid and files a lawsuit in Tirana Judicial District Court demanding the obligation of company A to pay the unpaid installment. 


Matters for discussion 

What should the Court of Tirana decide regarding B’s claim, if A does not challenge the state judicial jurisdiction?  
What if A opposes this jurisdiction? 
Supposing that the Albanian court takes the case out of jurisdiction, and the arbitration case has not yet started, can B make a claim for securing the lawsuit in the state judicial jurisdiction?  
Supposing that the case has started in arbitration, can A claim precautionary measures in state judicial jurisdiction?

Compulsory literature 

Kola Tafaj, Flutura., Çinari, Silvana., Alternative resolution of disputes,  Albas publications, October 2015.     
 
Jurisprudence

Judgment no. 7, date 11.1.2013, of the Civil College of the High Court.  
Judgment no. 579, date 19.12.2011, of the Civil College of the High Court.  
Judgment no. 467, date 18.9.2014, of the Civil College of the High Court.  

Legislation 

Code of Civil Procedure, 1996, amended.   



Recommended literature 

Kola Tafaj, Flutura. “Privacy and confidentiality in arbitration”, an article published on the judicial scientific journal Jeta Juridike of the School of Magistrates, no. 4, year XI, Tirana, December 2011.
“Arbitration in Albania”, chapter of World Arbitration Reporter, second edition published by JurisNet LLC, in co-authorship with Dr. Flutura Kola Tafaj. 
Emmond, Paul., Zaka, Tefta., Kalo, Përparim. Arbitration and mediation, School of Magistrates edition, Tirana, 2007. 
Kola Tafaj, Flutura. “Albanian Legislation on interim measures of protection in an arbitration procedure in the view of acquis communitaire”, article.  
Kola Tafaj, Flutura. “Effects caused by reasonable doubts on the existence of the elements of the criminal offence on matters of international arbitration” article. 

Topic 3: Sentences of arbitration and causes of its appeal, (2 classes).  

Self-study questions

What kind of decisions can the arbitral court give?
How can be qualified the decision of arbitration that is given at the end of the arbitral judgment and resolves the case basically?
Can the domestic arbitral decision be appealed? 
Where is the complaint filed?
Which is the competent court to review the appeal?
For what reasons can the arbitral decision be appealed? 
Can the parties give up from the right to appeal by agreement between them?  
Can the appellate court review the base of the dispute? 
What if the court of state judicial jurisdiction overturns the arbitral decision, what is the forum that will hear the case?

The main topics 

Kinds of arbitration decisions;
The form and content of the decision;
Decision-taking;
The appeal of decision in arbitration;
Causes for which can be allowed the opposition of the decision in arbitration; 
Consequences of the invalidity of arbitration decisions.

Compulsory literature 

Kola Tafaj, Flutura., Çinari, Silvana., Alternative resolution of disputes,  Albas publications, October 2015.  





Jurisprudence

Legislation 

Code of Civil Procedure, 1996, amended.   

Recommended literature 

Kola Tafaj, Flutura. “Albanian Legislation on interim measures of protection in an arbitration procedure in the view of acquis communitaire”, article. 
“Arbitration, an alternative for the resolution of conflicts extra judicially”, an article by Dr. Flutura Kola Tafaj, Mediation journal, a publication of the foundation, “Resolution of conflicts and settlement of disputes”, Tirana, 2008. 
Emmond, Paul., Zaka, Tefta., Kalo, Përparim. “Arbitration and Mediation”, Publication of the School of Magistrates, Tirana, 2007. 


PART III: TRADE INTERNATIONAL ARBITRATION   


Topic 1: Kinds of arbitration; Differentiation between local arbitration and international arbitration, (1 class), Prof. Assoc. Flutura Kola Tafaj

Self-study questions 

Where is the difference between domestic arbitration and international arbitration? 
Where is the difference between institutional arbitration and ad hoc arbitration?
Is there any difference between the international arbitration and the arbitration of a foreign state?
What is the legal framework that regulates the international arbitration in the Republic of Albania?


The main topics 

Kinds of arbitration decisions;
The difference between domestic arbitration and international arbitration; 
The difference between institutional arbitration and the arbitration of a foreign state;
The difference between ad hoc arbitration and the institutional arbitration.

(Judicial) Case 

A and B are two Albanian legal persons. 

In the clause of arbitration included in the supply contract signed between them, is foreseen that the case will be resoved under the rules of MEDART in Tirana and the applicable law will be the French law. 


Matters for discussion 

What kind of arbitration is this going to be considered? Ad hoc or institutional? Domestic or international?
Is this a valid arbitration agreement?

Compulsory literature 

Kola Tafaj, Flutura., Çinari, Silvana., Alternative resolution of disputes,Albas publications, October 2015.  

Jurisprudence

Judgment no. 284, date 3.6.2015, of the Civil College of the High Court. 
Judgment no. 235, date 14.9.2016, of the Civil College of the High Court. 
Judgment no. 337, date 26.6.2012, of the Civil College of the High Court.  

Legislation 

Code of Civil Procedure, 1996, amended. 
European Convention on International Commercial Arbitration, (Geneva Convention). 
The Convention on the Recognition and Enforcement of Foreign Arbitral Awards, (New York Convention).
Convention on the Settlement of Investment Disputes between States and Nationals of Other States - International Centre for Settlement of Investment Disputes, Washington 1965. 
UNCITRAL Model Law on International Commercial Conciliation.  

Recommended literature 

“Arbitration in Albania”, chapter of World Arbitration Reporter, second edition published by JurisNet LLC, in co-authorship with Dr. Flutura Kola Tafaj. 
Legal theory of international arbitration, Emmanuel Gaillard, Boston, 2010. 
International Commercial Arbitration, Gery Born, Volume I and II, 2014.
International Arbitration Cases and Materials, Gary Born, 2011. 
Mauro Rubino-Sammartano, International Arbitration Law and Practice, 2001.
J. Lew. L. Mistelis & S. Kroll, Comparative International Commercial Arbitration, 2003.
Gaillard, Emmanuel., Goldman, Berthold., Savage, John. Fouchard, Gaillard, Goldman on International Commercial Arbitration, Kluwer Law International, 1999. 
Poudret, Jean-François., Besson, Sébastien. Comparative Law of International Arbitration, Sweet & Maxwell, 2007
Emmond, Paul., Zaka, Tefta., Kalo, Përparim. Arbitration and mediation, School of Magistrates edition, Tirana, 2007. 

Topic 2: Arbitration agreement, (2 classes), Prof. Assoc. Flutura Kola Tafaj

Self-study questions

Which is the law on the formal and material validity of arbitration agreement? 
Which is the forum that considers the validity of arbitration agreement?
Is the validity of arbitration agreement dependent on the validity of the main contract? What about the opposite?
What are the essential elements of the arbitration agreement?  

The main topics 

Definition, effects and the application of arbitration agreement;
The principle of autonomy of arbitration agreement; 
The doctrine of kompetenz-kompetenz and its relation with the doctrine of lis pendens;
The form of arbitration agreement;
The applicable law on the validity of arbitration agreement;
Subjective arbitrariness;
Objective arbitrariness;
The method of interpretation of arbitration agreement;
Pathological arbitration agreements; 
Asymmetric (unilateral) arbitration agreements;
The group of companies doctrine;
Alter Ego Theory – Lifting the Corporate Veil; 
Estoppel principle;
Third-Party Beneficiary;
The essential elements of arbitration agreement.

(Judicial) Case 

A and B have signed a supply contract. 

A is an association of the Albanian judiciary and B is an association of the Italian judiciary. 

In the supply contract both parties have chosen the International Chamber of Commerce as the institution for their dispute resolution. 

Parties have chosen London as the place of arbitration, but have not given any opinion on the applicable law on the validity of arbitration agreement. 

A dispute arises between them and B goes to the International Chamber of Commerce for the resolution of their dispute. 

A goes to the Albanian court (Albanian judicial jurisdiction), claimining the invalidity of the arbitration agreement, since parties have not established the applicable law on the validity of arbitration agreement.
 
Matters for discussion 

Is A’s claim correct?
Does the Albanian court have jurisdiction to examine the claim of A?
What can B do in these conditions?
How has to act the arbitral court invested with the application of B?


Compulsory literature 

Kola Tafaj, Flutura., Çinari, Silvana., Alternative resolution of disputes,  Albas publications, October 2015.   

Jurisprudence

Judgment no. 00-2018-389, date 6.2.2018 of the Civil College of the High Court.  
Judgment no. 181, date 1.6.2016 of the Civil College of the High Court.  
Judgment no. 5, date 8.1.2013 of the Civil College of the High Court.  
Judgment no. 00-2018-907, date 12.9.2018 of the Civil College of the High Court.  
Judgment no.  00-2017-2682, date 19.12.2017 of the Civil College of the High Court. 
Judgment no. 164, date 7.12.2017 of the Civil College of the High Court. 
Judgment no. 356, date 6.6.2001 of the Civil College of the High Court.  
Allians Spa and Generali Assicurazioni Generali SpA versus West Tankers Inc. 


Legislation 

Code of Civil Procedure, 1996, amended. 

Recommended literature 

“Implementation of the European Convention on Human Rights in arbitration proceedings” an article by Dr. Flutura Kola Tafaj published in the scientific journal of German Arbitration Institute (DIS). 
“Arbitration in Albania”, chapter of World Arbitration Reporter, second edition published by JurisNet LLC, in co-authorship with Dr. Flutura Kola Tafaj. 
Gaillard, Emmanuel. Legal theory of international arbitration, Boston, 2010. 
Born, Gery. International Commercial Arbitration, Volume I and II, 2014.
C. H. Beck, Hart, Nomos, New York Convention on the Recognition and Enforcement of Foreign Arbitral Awards-Commentary, 2012. 
Born, Gary. International Arbitration Cases and Materials, 2011. 
Vukmir, Branko. Negotiation strategies and techniques, Pristina, 2007.
Rubino-Sammartano, Mauro. International Arbitration Law and Practice, 2001. 
J. Lew. L. Mistelis & S. Kroll, Comparative International Commercial Arbitration, 2003. 
Gaillard, Emmanuel., Goldman, Berthold., Savage, John., Fouchard, Gaillard, Goldman on International Commercial Arbitration, Kluëer Law International, 1999. 
Poudret, Jean-François., Besson, Sébastien. Comparative Law of International Arbitration, Sweet & Maxwell, 2007.
Mëneri, Suela. The International Commercial Arbitration Law and the International Commercial Mediation Law, Dudaj Editions, Tirana, 2012. 
Emmond, Paul., Zaka, Tefta., Kalo, Përparim. Arbitration and mediation, School of Magistrates edition, Tirana, 2007. 


Topic 3: Arbitration procedures and safety measures, (2 classes), Prof. Assoc. Flutura Kola Tafaj

Self-study questions

How is established the applicable law on the procedure of international arbitration? 
Is important the choice of arbitration place for the development of arbitration process?
Should be implemented in the arbitration process the principles of the fair legal process under the definitions of the Article 6(1) of the ECHR?
How is formed the arbitral tribunal?
How is determined the applicable law for the resolution of the origin of the dispute when parties have not agreed?
Can arbitral tribunals take precautionary measures?
Can state tribunals take precautionay measures in the favour of arbitration?
How are executed the precautionary measures issued by the arbitral tribunal?


The main topics 

Principles of arbitral procedure;
The applicable law on the arbitral procedure;
The role of the place and of the language of arbitration;
The request for arbitration and the answer for arbitration request;
Reference terms;
Representation of parties in arbitration;
Notifications and judgment in absentia;
Who can be an arbitrator?
The number of arbitrators and the method of nomination;
The nomination of arbitrators by parties;
The role of the nominating authority;
Opposition, resignation and replacement of arbitrators;
The status of international arbitrators;
The contract of international arbitration;
The establishment of the applicable law for the base of the agreement between parties;
The role of the provisions of the contract, of commercial customs, obligatory rules and public order;
Evidences in the arbitration process;
The concept of temporary precautions;
The rights and restrictions of the Arbitral Tribunal to take temporary measures;
Emergency arbitrator;
Kinds and criteria to establish temporary precautions;
The ordering procedure of temporary measures and their application;
The right of courts to take temporary measures in the assistance of arbitration and the application of their sentences.

(Judicial) Case 


A – A French association and B – an Albanian association have signed a supply contract for construction materials and have agreed on the terms in which B has to bring the loads. 

They also have signed a valid arbitration agreement for the resolution of disputes that may arise from/or are related to the contract, under the rules of the International Chamber of Commerce, with arbitration place the city of Rome, in Italy. 

In the last two months B had not made the supplies in the deadlines specified in the contract, for this reason A had not done the payment to B for the last two loads. 

B notifies the resolution of contract because was not done the payment for the two loads. Meanwhile A begins a judicial process in the first instance court of Paris, since it was the place where was signed and was implemented the contract, claiming damage reward coming from the unilateral resolution of the contract.

Considering that the Article 1448 of French Code of Civil Procedure envisages that, “To be valid, a submission agreement shall mention the subject matter of the dispute.To be valid, a submission agreement shall furthermore appoint the arbitrator or arbitrators or provide for the method of their appointment. A submission agreement is null and void if an arbitrator appointed therein fails to accept his mission.”


Matters for discussion 

What should decide the Court of Paris on the lawsuit of A?
Should the association B go to the state court of Rome, as the court of the place of arbitration, to take an anti-lawsuit measure to stop the judicial procedure started by A in the Paris court, since there is an arbitral agreement?
Supposing that the French court takes the matter out of jurisdiction and A has started the arbitral procedure against B, as well as considering that the Article 818 of the Italian Code of Civil Procedure (lex arbitri) envisages that, “The arbitrators may not grant attachment or other interim measures of protection,” while the rules of the International Chamber of Commerce permit arbitrators to take precaution measures, where should A pretend the taking of a precaution measure?
Supposing that the Court of Rome has given a lawsuit security measure against the Albanian association B, should this safety measure be executed in the Republic of Albania?  



Compulsory literature
 
Kola Tafaj, Flutura., Çinari, Silvana., Alternative resolution of disputes,  Albas publications, October 2015. 

Jurisprudence

Delcourt vs. Belgium (2689/65) [1970] ECHR 1, 17 January 1970.
Osmo Suovaniemii and others against Finland, no. 31737/96, 23 February 1999.
Nordstrom- Janzon and Nordstrom-Lehtinen v. The Netherlands, 27 November 1966.
Sentence no. 22, date 19.1.2011 of the Civil College of the High Court. 
Sentence no. 32/1010, date 1.3.2012 of the Appeal Court of Tirana.   

Legislation 
 	
Code of Civil Procedure, 1996, amended.
UNCITRAL Model Law of the Commission of the United Nations on International Commercial law and International Commercial Arbitration.    

Recommended literature 

Kola Tafaj, Flutura. “Albanian Legislation on interim measures of protection in an arbitration procedure in the view of acquis communitaire”, article. 
Kola Tafaj, Flutura. Effects of reasonable suspicion on the existence of elements of a criminal offense in international arbitration, article. 
Kola Tafaj, Flutura. Privacy and confidentiality in arbitration, an article published in the scientific juridical journal “Jeta Juridike” of the School of Magistrates, no. 4, year  XI, Tirana, December 2011. 
“Implementation of the European Convention on Human Rights in arbitration proceedings” an article by Dr. Flutura Kola Tafaj published in the scientific journal of German Arbitration Institute (DIS).
“Arbitration in Albania”, chapter of World Arbitration Reporter, second edition published by JurisNet LLC, in co-authorship with Dr. Flutura Kola Tafaj. 
Born, Gary. International Arbitration Cases and Materials, 2011.
Mëneri, Suela. The International Commercial Arbitration Law and the International Commercial Mediation Law, Dudaj Editions, Tirana, 2012. 
Emmond, Paul., Zaka, Tefta., Kalo, Përparim. Arbitration and mediation, School of Magistrates edition, Tirana, 2007. 

Topic 4: Opposition and recognition of international arbitral awards, (1 class), Prof. Assoc. Flutura Kola Tafaj

Self-study questions

Can an international arbitral award be recognized in the Republic of Albania?
If yes, which is the legal basis? Which are the legal barriers?
Can be appealed in the Republic of Albania an international arbitral award taken in the Republic of Albania? If yes, which is the legal basis? If no, why?
Which is the competent authority for the recognition of the international arbitral award in the Republic of Albania? 
Should be called as party in judgment for the recognition of the international arbitral award the person against whom is given the arbitral award?
Who bears the burden of proof to prove the legal barriers of recognition? 
Can be controlled from the court the ex-officio legal barriers?
Can be appealed the decision of the court that makes the recognition?

The main topics 

Objection to the arbitral decision in the judicial jurisdiction;
Causes of the reversal of the arbitral decision under the Model Law and Geneva Convention;
Consequences of the reversal of the arbitral award; 
The legal framework for the recognition of foreign and international arbitration;
The most favorable law provision; 
Jurisdiction and procedure of the recognition of arbitral awards;
Causes of the refusal of the recognition of the decisions of foreign arbitration;
Execution of arbitral awards;


(Judicial) Case 

The association A - S.r.l., an Italian association (all its assets are in Italy), was involved in an arbitration process against the Albanian association B – ltd., (all its assets are in Albania). 

The arbitral agreement anticipated the ad hoc arbitration that would be done under the UNCITRAL Arbitration Rules. The arbitral place would be Paris and the law applicable for the contract was the Albanian law. 

During the arbitration process were done two hearing séances in Geneva, Switzerland. 

The final decision of the arbitral tribunal was against the Albanian association B – ltd.,

It has to be underlined that the Republic of Albania and the Republic of Italy are contractors of the New York Convention and between these two states there is not any bilateral agreement.   

Matters for discussion 

If the Albanian association B – ltd., decides to appeal the arbitral award given from the arbitral tribunal, which would be the applicable law on whose basis are established the causes of the appeal and the competent court?
Which would be the competent court where the Italian association may present the application for the recognition of the arbitral award in the Republic of Albania?
The competent Court in the Republic of Albania that examines the application for the recognition of the arbitral award may refuse to recognize the decision for causes envisaged in:
a) The New York Convention, because it prevails over the Code of Civil Procedure;
b) The Code of Civil Procedure and the New York Convention, applied cumulatively;
c) The Code of Civil Procedure or the New York Convention;
d) None of the above alternatives.   

Compulsory literature 

Kola Tafaj, Flutura., Çinari, Silvana., Alternative resolution of disputes,  Albas publications, October 2015. 



Jurisprudence

Sentence no. 379, date 14.6.2012 of the Appeal Court of Tirana.
Sentence no. 78, date 6.3.2013 of the Appeal Court of Tirana.
Unifying Sentence no. 6, date 1.6.2011 of the High Court.
Sentence no. 176, date 19.4.2011 of the Civil College of the High Court.
Sentence no. 32/1010, date 1.3.2012 of the Appeal Court of Tirana.

Legislation 

Code of Civil Procedure, 1996, amended. 
The Convention on the Recognition and Enforcement of Foreign Arbitral Awards, 7 June 1959,  ratified without reserves by law no. 8688, date 9.11.2000, published in the Official Journal no. 38, year 2000, p. 1836,  in 1.12.2000,  (the date of the entry into force is 27.6.2001.)
European on International Commercial Arbitration of 1961, (done at Geneva, April 21, 1961), with law no. 8687, date 9.11.2000, published in the Official Journal no. 38, p. 1829; (date of publication is 1-12-2000; date of the entry into force is 27.6.2001.)
Convention on the Settlement of Investment Disputes Between States and Nationals of Other States - International Centre for Settlement Of Investment Disputes, Washington 1965. Ratified by the Republic of Albania (1991).
Agreement on reciprocal judicial aid in the civil area between the Republic of Albania and the Republic of Greece.
Agreement on reciprocal judicial aid in the civil area between the Republic of Albania and the Republic of Turkey, ratified by law no. 7760, date 14.10.1999, published in the Official Journal.
Agreement on reciprocal judicial aid in the civil area between the Republic of Albania and the Republic of Czechoslovakia, ratified by law no. 7760, date 14.10.1999, published in the Official Journal. 
Brussels Convention on Jurisdiction and the Enforcement of Judgments in Civil and Commercial Matters 1968, known actually as Regulation 44/2001, replaced by Regulation 1215/2012, that is in force from 10 January 2015.

Recommended literature  

Kola Tafaj, Flutura. “The call of the party on who is given the sentence of international arbitration in the process of the recognition of this sentence” a scientific article published in the scientific journal of the European University of Tirana, “Jus & Justitia”, May 2012.
Kola Tafaj, Flutura. “Implementation of the European Convention on Human Rights in arbitration proceedings” an article published in the scientific journal of German Arbitration Institute (DIS). 
“Arbitration in Albania”, chapter of World Arbitration Reporter, second edition by JurisNet LLC, in co-authorship with Dr. Flutura Kola Tafaj. 
C. H. Beck, Hart, Nomos, New York Convention on the Recognition and Enforcement of Foreign Arbitral Awards-Commentary, 2012.
Emmond, Paul., Zaka, Tefta., Kalo, Përparim. “Arbitration and Mediation,” School of Magistrates edition, Tirana, 2007. 
“Recognition and enforcement of foreing arbitral awards”, a global commentary on the New York Convention, edited by Herbert Kronke, Patricia Nacimiento, Dirk Otto and Nicola Christine Port, 2010, pp. 449-450; New York Convention on the recognition of foreign arbitral awards – Commentary, 2012, pp. 465-470.


3. Evaluation

This section explains in details: 

Forms of the evaluation; 
Evaluation criteria for every evaluation form related to the teaching load of the course;&  
For the preparation of tests, etc. 
 

The evaluation of the course is done in two forms, as follows:

By test, that is done at the end of every academic year, in the period 24 May – 25 June 2021, in the written form and secreted. The opening of the envelopes with results and their comparison with the names of candidates is done publicly before all candidates that have participated in this test. 

Thesis of the test is divided in two parts: 

First part – it is theoretical, with questions in the form of a test, descriptive questions, discussion of concepts, interpretation of legal provisions, analysis of juridical problems; & 
Second part – it is practical and has one case of judicial practice. 

The total of test thesis of the test of Mediation and Arbitration, is  70 points. 


The continuous evaluation is done on the basis of the results achieved by: 

Independent assignments submitted in the written form;
Presentations; 
Discussions/debates in the auditorium;
Assignments and every other product or material prepared by the candidate. 
This evaluation is in total 30 points and is attached to the final evaluation of the candidate who ends the school. In this evaluation will be included these components:  
B.1 Participation and activation of candidates in discussions, oral exercises, resolution of practical cases, methods of discussion and of scientific debate. Lecturers give the necessary time for the preparation of oral exercises that will be analysed in every topic so that, on the one hand, to activate better the candidates and on the other hand, to simulate the independent work in auditorium and the independent discussion in group.   

Part of this communication is also the method of communication, cooperation and conduct of the candidate in group with colleagues and subject lecturers. 



Explanation 
Written or oral exercise will be considered every individual work that is prepared in the class with a volume approximately of  300 words.  

Written group assignment will be considered every assignment that consists on the submission and presentation of a power point material with no more than 10 slides, where each candidate will prepare 2 – 3 slides of at least one case law from national or international judicial practice.

This part will be evaluated with 10 points. 

B2. Preparation of 2 (two) assignments, independent assignments, as well as presentations foreseen to be done by the candidates. The evaluation of obstervation and study capacities, the respect of the established terms by lecturers and the authenticity of the assignment or of the presentation/oral discussion. 
This part will be evaluated with 20 points, of which 10 points is the maximal evaluation for each of the written individual assignments.

Explanation 
Written assignment will be considered every individual assignment that is prepared in a week from the class when it is given and with a volume approximately of 1000 words.
	
For more details, see the following explanation.  

Be careful!
During the academic year in the course of Mediation and Arbitration will be done no more than 2 (two) individual written assignments and/or in group. 
In the giving of every written assignment or oral exercise the lecturer will be careful to make preliminary evaluation of the work load of the candidates for magistrate for the independent work in auditorium and/or out of it, considering indicators related to:
Hours of research work; 
Study of the given literature; 
The study of judicial practice;
Observations of comparative character from the jurisprudence of European countries and beyond; 
The time which is necessary for written preparation. 

Explanation

Lecturers have academic freedom to select the nature of the exercises, assignments, of the independent work considering the nature of the topic and the targeted teaching objectives. 

Also, lecturers are free to select the number of monthly assignments as an independent work on the condition that monthly teaching loads to be within the parameters established in this program.

For the increase of practical capacities, candidates will follow the lesson in auditorium where will be combined the presentation of the lecturer with the independent work. 

Products of the independent work, presentations of exercises and written assignments of 2 hours study load will be prepared in word, Times New Roman theme font, Font 12, Space Multiple 1.15 and will have up to 1000 words /2 pages. Written assignments will have a study load over 2 classes and will have a number of words that will be increased proportionally and progressively. 

Written assignments/preparation of judicial sentences and so on that will have duration of over 2 classes, (for example, an assignment of 3 hours workload will have 1500 words, etc.).
 
Oral reports accompanied by presentations on power point will be up to 10 slides for the independent individual/group work. 



Study and teaching load
In this section is given the total of teaching load. The advantage of the presentation of the study load in a separate session is the possibility of coordination for all courses, to see the total study load of students. Normally the teaching load (i.e. the load of the lecturer) is not reflected in teaching programs, because the education program is composed chiefly for the candidate. The teaching load of the lecturer is an administrative matter of the institution. Anyway, if is considered as reasonable to be imposed the teaching load, the calculation in the program of the course can be considered for other courses.     

Annual teaching load: (24 teaching classes), of which, there is a balanced report between the sharing of theoretical knowledge and the practical ability for their application. 

Weekly teaching load for presentations: 2 classes/week /per group 
 
Teaching class: 50 minutes 

Weekly teaching load of the lecturer/candidate: 2 classes/week /per group
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